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PKEFACE. 


Thebb  are  so  many  treatises  already  existing  on  the  law 
of  Contracts^  that  some  explanation,  if  not  apology,  may 
reasonably  be  expected  from  one  who  proposes  to  add  to 
the  number. 

The  present  work  professes  to  treat  of  the  elementary 
roles  and  principles  of  the  law  of  contracts,  exclusively  of 
the  detailed  applications  of  that  law  to  specific  matters; 
such  applications  of  the  law  being  referred  to  only  occa- 
sionally, as  subsidiary  to  the  main  object  of  the  work,  for 
the  purposes  of  proof,  argument,  and  illustration. 

It  is  in  this  respect  essentially  different  from  all  those 
treatises  on  the  law  of  contracts  which  treat  exclusively 
or  primarily,  and  either  collectively  or  separately,  of  the 
applications  of  the  law  to  the  various  specific  matters 
of  contract ;  such  as  the  treatises  on  the  law  of  vendors 
and  purchasers  of  land,  the  sale  of  goods,  landlord  and 
tenant,  carriers,  insurance,  bills  of  exchange  and  the  like ; 
and  though  all  such  works  occasionally,  in  connection  with 
their  immediate  practical  object,  deal  in  some  degree  with 
the  general  rules  and  principles  of  the  law,  the  writer  of 
the  present  treatise  is  not  aware  of  any  English  work  un- 
dertaken with  the  exclusive  object  of  treating  of  the  law  of 
contracts  in  its  general  and  abstract  form,  apart  from  its 
specific  practical  applications 
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Tl;e  present  work  has  been  written  with  that  object :  the 
writer  has  endeavoured  to  collect  the  general  rules  and 
principles  of  the  law  of  contracts,  with  all  their  details  and 
exceptions  ;  to  show  the  grounds  of  authority  on  which  they 
rest,  and  the  scope  of  their  practical  application,  by  means  of 
cases  and  examples  selected  as  appropriate  for  that  purpose; 
he  has  also  endeavoured  to  divide  and  arrange  the  work 
methodically,  according  to  the  logical  order  of  the  subject, 
in  order  that  a  proper  place  may  be  readily  found  for  every 
rule  and  principle ;  and  to  carry  it  out  with  such  a  degree 
of  completeness  that,  it  is  hoped,  some  notice  of  every  point 
of  importance  may  be  found  in  its  proper  place. 

The  work  is  intended  to  form  a  compendium  of  the  ele- 
ments of  the  law  of  contracts  :  such  a  work,  it  is  conceived, 
may  be  found  useful  to  students  as  an  introduction  to  the 
more  elaborate  treatises  on  the  applied  law,  and  also  ser- 
viceable to  practitioners  for  occasional  reference  on  questions 
of  a  general  character. 
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THE   LAW  OF  CONTRACTS. 


INTRODUCTION. 

The  Legal  Rights  comprehended  in  the  term  Property,  used 
with  its  largest  meaning  as  including  according  to  the  lan- 
guage of  the  English  law  all  real  and  personal  estate,  are 
commonly  divided  by  jurists  into  the  two  classes  of  Rights 
to  Things  and  Rights  against  Persona,  or,  using  the  more 
familiar  terms  of  the  civil  law,  jura  in  rein  and  jura  in 
persona/m  (a). 

Rights  to  Things,  jura  in  rem,  have  a  material  subject  as  Rij^hu  to 
land  or  goods,  and  are  exercised  upon  the  subject  by  using  '^^^^ 
or  disposing  of  it  according  to  the  measure  and  extent  ot 
the  right.  The  right  subsists  in  the  owner  by  virtue  of  a 
correlative  negative  legal  duty,  imposed  generally  upon  all 
persons  to  forbear  from  interfering  with  the  owner  in  the 
use  or  disposal  of  the  subject  in  any  manner  permitted  by 
his  right ;  and  the  full  exercise  and  enjoyment  of  the  right 
by  the  owner  does  not  require  the  active  intervention  of  any 
other  determinate  person.     An  infringement  of  the  right  by 

(a)  Mackeldey,  Lehrbuch  det  Bd«  {  95 ;  Aiutin't  Jurbprudence,  2Dd 
miBchen  BechU,  §  15  ;  Warnkcmig,  ed.,  lixvii,  xcr  ;  2  ib.  82 ;  3  ib.  189  } 
Commentarii  Juris  Bomani  PriTati,      Maine's  Ancient  Law,  315. 
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any  determinate  person  constitutes  an  injury,  for  which  the 
law  provides  a  remedy  by  action  (a) . 

Highta  Rights  against  a  Person,  jura  in  personam,  have  for  their 

Bonsyjura  subject  an  act  of  some  certain  and  determinate  person,  as 
foiMm  ^^^  delivery  of  goods,  the  payment  of  money,  the  doing  or 
not  doing  of  some  particular  thing  by  that  person,  and  are 
exercised  by  requiring  him  to  perform  the  act  which  forms 
the  subject  of  the  right.  This  right  subsists  by  force  of  a 
correlative  positive  legal  duty  imposed  upon  the  determinate 
person  to  act  in  the  manner  prescribed ;  and  the  exercise 
and  enjoyment  of  the  right  depends  immediately  upon  his 
due  performance  of  that  duty.  The  right  is  secured  by  law 
by  means  of  an  action  given  for  any  deviation  from  that  per- 
formance which  forms  the  subject  of  the  right  (b) . 


rem. 


Jura  ad  The  term  jura  ad  rem  is  sometimes  used  with  the  same 

meaning  as  the  term  jura  in  personam,  and  it  involves  a 
special  conception  of  that  class  of  rights  which  requires  to 
be  noticed.  A  jus  in  personam,  as  above  described,  signifies 
that  the  owner  of  the  right  is  entitled  to  some  act  or  per- 
formance of  another.  Now,  if  the  act  or  performance,  which 
is  the  subject  of  the  jus  in  personam,  consists  in  the  delivery 
of  some  thing  to  the  owner  of  the  right,  the  right  may  be 
regarded  as  a  right  to  acquire  that  thing  by  means  of  the 
delivery;  and  upon  the  completioo  of  the  delivery  the 
owner  becomes  actually  possessed  of  the  thing,  and  is  in- 
vested with  a  jus  in  rem  in  respect  of  it.  This  inchoate 
right  to  a  thing,  or  right  to  acquire  a  thing  by  means  of 
the  act  of  another  person,  is  called  a  jus  ad  rem.  It  may 
therefore  be  explained  to  be  a  jus  in  personam,  in  which  the 
act  forming  the  subject  of  the  right  consists  in  the  delivery 
of  a  thing,  viewed  in  regard  to  its  ultimate  result  as  produc- 
ing a  right  to  the  thing  to  be  delivered.  The  jus  ad  rem.  by 
the  process  commonly  known  as  a  reduction  into  possession 
results  in  a  ju^  in  rem  (c) . 

(a)  Mackeldey,  §208;Wamk(Bmg,  Ixxvii ;  3  ib.  189;  Savigny,  Obliga- 

§  95  ;  Austin's  Jur.  Ixxvii,  Ixxx  ;  3  tionenrecht,  §  2. 
ib.  189.  {c)  Wanikoenig,  §  404;  3  Austin's 

(h)  Mackeldey,  §§  15,  329 ;  Warn-  Jur.  191-197. 
kaenig,   §§   95,  404  ;    Austin's  Jur. 
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The  terms  jtus  in  personam  and  jxia  ad  rem  were  not  used  in  Obiigatio. 
the  ancient  Roman  law  sources^  but  are  of  modem  inven- 
tion. The  kind  of  right  included  in  the  term  jus  in  personam 
was  designated  in  the  ancient  Roman  law  by  the  term  ohli- 
gatio  (a) .  Obligatio  was  defined  in  the  ancient  Roman  law 
as  "Juris  vinculum,  quo  necessitate  adstrhujimur  alirujns  rei 
solvendce  secundum  nostrce  dvitatis  juraJ'  The  term  obligatio 
was  used  for  all  the  connections  of  "  the  chain  of  law^'  bind- 
ing the  one  person  to  the  other.  It  indicated^  as  occasion 
required^  either  the  right  of  the  creditor  at  one  end  of  the 
cbain^  or  the  correlative  duty  of  the  debtor  at  the  other  end 
of  the  chain.  It  was  also  used  to  denote  the  source  of  fact 
from  which  the  legal  connection  arose ;  and  in  a  still  nar- 
rower sense  it  denoted  the  instrument  or  document^  where 
such  existed,  by  which  the  connection  was  created,  or  in 
which  the  evidence  of  the  connection  was  preserved  {h). 

An  originating  cause  is  necessary  to  create  el  jus  in  per-  Right*  wis. 
sonam  or  legal  obligation  between  two  persons,  and  is  found  i^^  ^ 
in  some  act  of  the  persons,  or  in  some  fact  or  transaction  ^  delicto, 
affecting  both,  upon  which  the  law  operates  by  attaching  the 
right  on  the  one  side  and  the  correlative  duty  on  the  other. 
The  originating  causes  of  obligation  have  been  arranged  by 
jurists,  following  the  system  of  the  Roman  law,  in  the  two 
principal  classes  of  contracts  and  wrongs,  co-ntrartus  and 
delictum.      And  obligations  according  to  the  Roman  law, 
and  Bnhseqaently  jura  in  personarti,  have  been  classified  ac- 
cording to  their  source  or  origin,  as  arising  ex  contractu  or 
quasi  ex  contractu,  and  ex  delicto  or  qua^i  ex  delicto  (r) . 

A  delictum  or  quajfi  delictum  here  included  amongst  the 
sources  of  obligation  consists,  speaking  generally,  in  an 
infringement  of  some  pre-existing  right,  and  creates  an 
obligation  by  producing  a  right  of  action  for  the  injury. 
The  delictum  by  infringing  the  right  destroys  it,  at  least  to 
the  extent  of  the  infringement,  and  converts  it  into  a  right 
in  the  person  injured  to  sue  for  redress  from  the  wrong- 

(a)  WarnkcBDig,  §   404;    Austin's  (h)  Mackcldey,  §  329;  Wamkopnig, 

Jur.   IxxTii,    Ixiii ;   2  ib.  32 ;    8  ib.  §§  404,  406 ;  Maine's  Ancient  Lew, 

186-197  :  and  see  as  to  the  terms  >#  323,  324. 

Ill  rem  and  ^*fc#ifi«,ib.  J  Warnkoenig,  (r)  Wamkopnig,  §   405;    Maine's 

§  95.  Ancient  Law,  323,  324. 
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doer  by  process  of  law.  Rights  arising  ex  delicto  are 
instituted  for  the  purpose  of  securing  other  rights  from 
injury  and  remedying  the  violation  of  them,  and  for  this 
reason  have  been  called  sanctioning  and  remedial  or  second- 
ary rights  (a) . 

The  sources  of  obligation  comprised  in  the  terms  ex  con- 
tractu and  quasi  ex  controA^tu  are  original  and  independent 
sources,  having  no  reference  to,  or  dependence  upon,  other 
pre-existing  rights.  For  this  reason  the  rights  arising  from 
these  sources  have  been  classed  as  primary  rights.  The 
term  quasi  ex  contractu  was  used  to  denote  various  trans- 
actions originating  obligations  which  could  not  be  included 
in  the  term  ex  contractu,  in  consequence  of  the  exclusively 
consensual  character  attributed  to  the  transactions  desig- 
nated as  contracts  in  the  Roman  law  (6) .  It  may  be  noticed 
that  the  class  of  rights  arising  ex  delicto  is  wide  enough  to 
include  the  remedial  right  which  arises  upon  the  infringe- 
ment of  a  right  ex  contractu  or  breach  of  contract  (c) . 

Rights  arising  ex  cantra^tu  and  ex  delicto  also  differ  essen- 
tially in  the  nature  of  the  act  or  performance  which  forms 
the  subject  of  the  right.  The  performance  which  forms  the 
subject  of  a  right  or  obligation  ea?  contractu  is  certain.  It 
is  prescribed  with  certainty  in  the  transaction  by  which  the 
right  is  created,  and  it  is  capable  of  an  exact  discharge  by 
the  person  on  whom  it  is  incumbent.  On  the  other  hand, 
the  subject  of  a  right  or  obligation  ex  delicto,  namely,  the 
measure  of  redress  to  be  adjudged  by  law  for  an  injury,  can 
only  be  ascertained  by  regular  process  of  law,  unless  the 
parties  themselves  come  to  an  accord  respecting  it ;  and  it 
is  not  capable  of  being  ascertained  and  discharged  at  the 
mere  will  of  the  person  liable.  A  debtor  can  pay  or  tender 
the  exact  amount  of  his  debt  when  it  is  due,  and  so  dis- 
charge his  obligation ;  but  a  person  guilty  of  an  assault, 
trespass,  or  breach  of  contract,  incurs  a  liability  to  make 
compensation  which  he  cannot  estimate  and  discharge  at  his 
option.  If  an  injured  person  declines  to  come  to  terms 
respecting  the  exact  measure  of  his  right  to  redress,  he  can- 
not be  deprived  of  his  recourse  to  the  law.     The  measure  of 

(a)  Austin's  Jur.  Ixxv,  Ixxxix,  xcviii.     (i)  lb.  Ixxy,  Ixxviii,  Ixxxix.    (c)  lb.  c,  ci. 
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the  obligation  is  ascertained  by  the  judgment  of  a  court,  and 
then,  but  not  before,  the  party  subject  to  the  obligation  is  in 
a  position  to  discharge  his  liability  (a). 

The  classes  of  rights  distinguished  as  arising  ex  contractu  Contncts, 
and  ex  deh'cio  may  respectively  be  represented  in  the  English 
law  with  sufficient  accuracy  by  the  expressions  rights  arising 
from  contract  and  rights  of  action.  The  term  contract  in 
the  English  law  is  used  with  a  meaning  wide  enough  to  in- 
clude the  sources  of  all  the  rights  against  the  person  which 
have  been  described  as  primary,  in  contrast  with  those  de- 
scribed as  secondary  or  remedial.  It  is  also  used,  and  per- 
haps more  accurately,  to  denote  the  legal  rights  themselves 
which  spring  from  those  sources.  In  the  latter  sense,  like 
the  term  ohlltjatio^  it  is  used  to  indicate  not  only  the  bond  of 
law  arising  between  and  connecting  the  two  parties  to  the 
contract,  but  also,  as  occasion  requires,  the  right  on  the  one 
side  and  the  legal  duty  or  liability  on  the  other,  which  are 
comprised  in  the  contract. 

Rights  of  action  are  produced  by  a  wrong  done  by  a  per-  Riijhu  of 
son  to  some  pre-existing  right  of  another,  and  consist  in  the 
right  to  sue  for  redress  from  the  wrong-doer  by  regular 
process  of  law.  They  correspond,  for  the  most  part,  with 
the  obligations  or  jura  in  i^ersonam  arising  ex  delicto,  and 
which  have  been  described  as  secondary  or  remedial.  Rights 
of  action  are  classified  in  the  English  law,  according  to  the 
nature  of  the  right  infringed,  into  those  arising  from  breach 
of  contract  and  those  arising  from  tort, — meaning  by  the 
latter  term  an  injury  to  some  right,  of  property  or  of  the 
person,  which  has  not  arisen  from  a  contract  {h). 


By  the  law  of  England,  the  subjects  of  property  are  dis-  Claaeifica- 
tributed  into  two  kinds  :  things  real  and  things  personal ;  n>ht«  of 
which  are  subject  to  rules  of  law  peculiar  to  each  kind.    Real  {^^  ^{j^jf  * 
property  includes,  speaking  generally,  all  the  rights  of  pro-  ^'^• 

(a)  WamkopTiig,  §§  96,  157.  B,  where  the  statement  of  causes  of 

(6)  AuBtin'0  Jur.  xcix ;    3  Black-  action  arc  arrunged  in  two  classes,  as 

stone's  Com.  117 ;  and  see  The  Com-  being  "on  contracts,"  or  "for  wrongs 

mon  Law  Procedure  Act,  1852, sched.  inde[)endent  of  contnut." 
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perty  of  which  the  subject  is  land ;  personal  property  in- 
cludes the  rights  of  which  the  subject  is  goods  and  chattels. 
Personal  property  is  further  distinguished  as  being  in  posses-- 
sion,  where  a  person  has  not  only  the  right  to  but  also  the 
actual  possession  of  the  subject  of  property, — or  in  action, 
where  a  person  has  only  the  bare  right  without  actual  pos- 
session, but  may  obtain  the  possession  by  an  action  or  suit 
at  law,  whence  the  term  "  choses  in  action^'  is  applied  to 
that  kind  of  property.  Under  this  system  rights  arising 
out  of  contract  and  rights  of  action,  as  described  above,  are 
not  property  in  possession,  but  are  included  in  the  kind  of 
property  denoted  by  choses  in  action  (a) . 

Divirion  of      It  is  proposcd  to  treat  of  the  law  of  contracts  in  the  fol- 

the  subject,  t        .  ,        .  ,,  v 

lowmg  chapters  (o) : — 

Chap.  I.  The  formation  of  contracts. 
„     II.  The  parties  to  contracts. 
„    III.  The  matter  of  contracts. 
rV.  The  discharge  of  contracts. 
V.  The  damages  payable  upon  breach  of  contract. 
VI.  The  assignment  of  contracts. 


{a)  2  Blackstone's  Com.  16, 389, 397, 442.     (6)  And  see  the  Table  of  Contents. 


CHAPTEK  I. 


THE  FORMATION  OF  CONTRACTS. 


Section  I. — §  1.  Simple  Contracts  abisino  from  Agreement. 
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Promise  9 

Considermtion    10 

Form  of  Simple  ContncU  by 


AgKvmeiit 11 

Offer  and  Acceptance  of  Terms  18 
Contraets  upon  Executed  Consi- 
derations     28 


Contracts  in  the  English  law  are  generally  divided  into  The  dure, 
three  kinds,  distinguished  by  their  different  modes  of  for-  ^oontnct, 
mation, — ^namely.  Simple  Contracts,  Contracts  under  Seal, 
and  Contracts  of  Record.     It  is  proposed  to  treat  of  them 
in  the  above  order,  commencing  with  Simple   Contracts, 
because  the  rules  and  principles  relating  to  the  formation  of 
contracts  of  that  kind  are  of  a  less  technical  and  more  ele- 
mentary character  than  those  relating  to  the  other  kinds  of 
contract. 

Simple  contracts  may  be  divided  into  two  classes,  ac- 
cording to  the  sources  or  causes  from  which  they  arise, — 
namely,  simple  contracts  arising  from  agreement,  and  simple 
contracts  arising  independently  of  agreement,  the  latter  of 
which  classes  is  commonly  known  as  contracts  implied  in 
law  (a). 


(a)  Compare  the  terms  erooa/rocte 
and  quati  ex  eonlraetu  in  the  civil  law ; 
see  3  Austin's  Jur.  133, 223  ;  Maine's 
Ancient  Law,  344;  also  Code  Ciril, 
1. 3,  t.  3, "  Dee  contrats  ou  den  obh- 


gations  conrentionnellos  ; ''  and  t.  4, 
**  Des  engagements  qui  se  ferment 
sans  conrention."  And  seepo«<,  Chap. 
I,  Soot.  I,  §  2,  **  ContracU  implied  in 
law." 
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Agreement.  Agreement  consists  in  two  persons  being  of  tie  same 
mind  concerning  the  matter  agreed  upon.  The  state  of 
mind  or  intention  of  a  person,  being  impalpable  to  the 
senses,  can  be  ascertained  only  by  means  of  outward  expres- 
sions, as  words  and  acts.  Accordingly,  the  law  judges  of 
the  state  of  mind  or  intention  of  a  person  by  outward  ex- 
pressions only,  and  thus  excludes  all  questions  concerning 
intentions  unexpressed.  It  imputes  to  a  person  a  state  of 
mind  or  intention  corresponding  to  the  rational  and  honest 
meaning  of  his  words  and  actions ;  and  where  the  conduct 
of  a  person  towards  another,  judged  by  a  reasonable  stan- 
dard, manifests  an  intention  to  agree  in  regard  to  some 
matter,  that  intention  is  established  in  law  as  a  fact,  what- 
ever may  be  the  real  but  unexpressed  state  of  his  mind  on 
the  matter  {a).  Agreement  further  imports  that  there 
should  be  a  mutual  communication  between  the  parties  of 
their  intentions  to  agree.  Consequently  the  law  judges  of 
an  agreement  between  two  persons  exclusively  from  those 
expressions  of  their  intentions  which  are  communicated 
between  them;  and  an  intention  not  so  communicated, 
though  expressed  by  other  means,  as  by  a  communication  to 
a  third  person,  is  immaterial  to  the  question  of  agreement  {b) . 
In  judging  of  intention  from  a  person^s  words  and  conduct, 
where  his  acts  are  inconsistent  with  his  words,  the  former 
are  in  general  accepted  as  a  more  reliable  guide  to  the  inten- 
tion than  the  latter;  and  the  conduct  may  in  some  cases 
determine  the  intention  even  in  opposition  to  the  words, — 
according  to  the  maxim,  "  non  quod  dictv/m  sed  quod  factum 
est  iiisi)icitur^^  (c). 

Agreement,  as  a  juridical  fact,  has  a  varied  and  extensive 
eflFect  in  creating,  modifying,  and  extinguishing  rights 
throughout  all  branches  of  law ;  and  in  the  law  of  contracts 
it  is  efficacious  not  only  in  creating  simple  contracts,  but 

(a)  Comhh  w.  Abinffton,  ^  H.&N.  {b)  See  Cox  v.  TVoy,  5  B.  &  Aid. 

54«;  28  L.  J.  Ex.  262;   Alexander  47*  j  Heinehey  v.  Earle,  8  E.  &  B. 

▼.  Worman,  6  H.  &  N.  100,  112  ;  30  410 ;  Browne  v.  Hare,  3  H.  &  N.  484, 

L.  J.  Ex.    198,  202  ;     Van   Toll  v.  495  ;  27  L.  J.  Ex.  372,  376. 

South-Eastern  Rtf,  Co,,  12  C.  B.  N.  S.  (c)  Co.  Lit.  36a ;   Croft  v.  Lumley, 

75 ;  31  L.  J.  C.  P.  241 ;  PolhUl  v.  6  H.  L.  0.  672,  722 ;  27  L.  J.  Q.  B. 

Walter,  3  B.  &  Ad.  114 ;  Pickard  v.  821,  837 ;  In  re  Steer,  3  H.  &  N.  594 ; 

Seersy  6  A.  &  E.  469;   Freeman  ▼.  28  L.  J.  Ex.  22. 
Cooke,  2  Ex.  664. 
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also  in  varying  and  rescinding  them.  Agreement  is  also  an 
element  in  the  formation  of  contracts  under  seal^  though  it 
appears  therein  only  through  certain  prescribed  formalities. 

In  an  agreement  as  the  source  of  a  legal  contract,  the  Promiae. 
matter  agreed  upon  must  import  that  the  one  party  shall  be 
bound  to  the  other  in  some  act  or  performance^  which  the 
latter  shall  have  a  legal  right  to  enforce.  The  signification 
of  an  intention  to  do  some  act,  or  observe  some  particular 
course  of  conduct,  made  by  the  one  party  to  the  other,  and 
accepted  by  him,  for  the  purpose  of  creating  a  right  to  its 
accomplishment  is  called  dLjn-omise  [a).  The  parties  to  a  pro- 
mise are  respectively  called  the  promiser  and  jtromi^iee, 
which  expressions  also  serve  to  designate  the  parties  to  a 
contract  founded  on  an  agreement  containing  a  promise. 
When  an  action  is  brought  upon  such  a  contract  the  pro- 
misee and  promisor  appear  respectively  in  the  positions  of 
the  plaintiff  and  the  dpfendanty  and  are  commonly  referred 
to  in  those  characters. 

Promissory  expressions  reserving  an  option  as  to  their 
performance  do  not  constitute  a  promise,  and  are  not  suffi- 
cient to  create  a  contract.  Thus,  where  an  employer  engages 
a  servant  upon  the  terms  of  paying  the  servant  such  remu- 
neration as  the  employer  shall  please,  the  employer  is  not 
bound  in  law  to  pay  anything  (fe).  A  person,  in  answer  to 
a  suitor  for  his  daughter,  wrote,  "  I  shall  allow  her  the 
interest  on  £2000,  whether  she  remains  single  or  marries;  if 
the  latter,  I  may  bind  myself  to  do  it,  and  pay  the  principal 
at  my  death  to  her  and  her  heirs .'*  This  was  construed  not 
to  import  an  intention  to  give  a  binding  promise,  and  conse- 
quently was  held  not  to  create  a  contract  [c) .  Upon  the 
principle  that  expressions  not  intended  to  be  binding  do  not 
constitute  a  promise,  it  is  held  that  commendatory  expres- 
sions concerning  the  quality  of  goods  made  upon  a  negotia- 

(a)  1  Austin's  Jur.  279 ;   Maine's  27  L.  J.  C.  P.  236. 

Ancient  Law,  323  ;  Pothier,  Obi.,  §§3,  (c)  Randall   v.   Morgan,    12   Ves. 

4;  Code  Ciril,  §  1101.  67;    and    see    similar    examples    in 

(6)   Taylor  ▼-  Brewer^  1    M.  &  S.  Maunsell  ▼.  H^kiley  4  H.  L.  C.  1039; 

290 ;    RoberU  T.  Smdhy  4  H.  &  N.  Money  y.  Jorden,  15  Beav.  872 ;  6  H. 

315  ;    28   L.  J.   Ex.    164 ;    and  see  L.  C.  185 ;  Morehouse  r.  Colvin,  15 

BryatU  y.  Flight,  5  M.  &  W.  114;  Bea?.  341. 

Parker  \.  Jbbelson,  4  C.  B.  N.  S.  346 ;  . 
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tion  for  sale,  without  intending  to  warrant  the  quality,  do 
not  create  a  contract  of  warranty; — ^according  to  the  maxim 
of  the  civil  law,  simplex  commendatio  non  obligat  (a). 

Coiuidera-       It  is  Airther  necessary  in  the  English  law  that  an  agree- 
^^  inent,  in  order  to  create  a  legal  contract,  should  include  in 

the  matter  agreed  upon,  besides  a  promise,  what  is  called  a 
consideration  for  the  promise.  The  consideration  may  be 
described  generally  as  some  matter  agreed  upon  as  a  return 
or  equivalent  for  the  promise  made,  showing  that  the  pro- 
mise is  not  made  gratuitously.  A  gratuitous  promise,  or 
one  agreed  upon  without  any  consideration  for  it,  unless 
made  with  certain  formalities  to  be  noticed  presently,  is  void 
of  legal  effect  (6). 

The  object  of  requiring  a  consideration  for  a  promise,  as  a 
condition  of  creating  a  legal  contract  by  agreement,  seems 
to  be  to  secure  a  test  that  the  parties  have  the  intention  of 
making  a  binding  engagement,  and  are  not  using  ])romissory 
expressions  without  any  serious  intention  of  engaging  them- 
selves to  a  contract.     The  fact  of  bargaining  and  giving 
an  equivalent  for  the  promise  serves  to  show  that  the  parties 
act  with  deliberation,  and  in  the  expectation  that  the  trans- 
action shall  be  binding. 
Gratuitous       Gratuitous  promises,  which  are  excluded  by  this  rule  from 
promises.     jj^^Qming  contracts  by  mere  agreement,  are  not  altogether 
prohibited  by  English  law.    They  may  be  made  legally  bind- 
ing by  using  proper  formalities,  prescribed  with  the  same 
view  of  securing  deliberation  and  certainty,  as  will  be  seen 
in  treating  of  contracts  under  seal,  to  which  the  doctrine  of 
consideration  does  not  apply.      In  the  case  of  Pillans  v. 
Mierop   (c)  the  question  was  raised  whether  mere  writing 
was  a  sufficient  solemnity  to  create  a  valid  contract  without 
a  consideration,  and  was  decided  in  the  ne^tive. 
Executed        The  consideration  of  a  promise  may  be  executed  or  execu* 
tory  oon.*'  ^^^'     -^  executed  consideration  is  some  act  performed  or 
wdcration.  some  value  given  at  the  time  of  making  the  promise  and  in 

(a)  Chandtlor  y»  Lopus^  Cro.  Jac.  aeepoH,  Chap.  I,  Sect.  VI,  "Fraud." 

2  ;  1  Smith's  L.  C.  5th  edit.  160 ;  and  (b)  Plowden,  306 ;  Pillans  t.  Mie- 

see   Ormrod   t.  Huih,    14  M.  &  W.  rop,  3  Buir.  1670. 

651 ;  as  to  fraudulent  representations  (r)  3  Burr.  1670. 
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return  for  the  promise  tlien  made.  An  executory  considera- 
tion is  a  promise  to  do  or  give  something  in  return  for  the 
promise  then  made.  The  contract  with  an  executory  con- 
sideration consists  of  a  promise  given  for  a  promise^  and 
comprises  two  promises, — the  one  promise  forming  the  con- 
sideration for  the  other,  and  conversely.  With  respect  to 
such  contracts  it  is  only  necessary  at  present  to  observe, 
that  either  promise  may  be  regarded  for  the  time  being  as 
the  consideration  for  the  other  (a). 

An  agreement  satisfying  the  above-mentioned  conditions, 
that  is  to  say,  containing  a  promise  made  by  the  one  party 
for  a  valid  consideration  and  agreed  to  by  the  other  party, 
creates  a  contract  by  force  of  the  mere  agreement  without 
other  formality.    The  contract  so  created  is  a  simple  contract. 

A  simple  contract  is  not  required  by  law  to  be  made  in  Fonn  of 
any   particular    form   or  with   any  particular   solemnities,  J^j!]^. 
except  in  a   few  instances  to  be   noticed  presently  where  ^7  •««»• 
writing  and  signature  are  required;  but  it  is  left  open  to 
proof  by  any  facts  which  are  admissible  and  sufficient  to 
establish  the  agreement  according  to  the  general  rtiles  of  evi- 
dence and  procedm'e.      Hence  the  words  and  acts  of  the 
parties,  which  are  the  evidences  of  their  agreement,  consti- 
tute in  general  the  only  farm  in  which  the  contract  created 
by  the  agreement  appears.     Some  distinctions  and  observa- 
tions,  however,   of  a   general  character  have   been  made 
respecting  the  formation  of  agreements,  which  require  here 
to  be  noticed. 


>reM 


Simple   contracts   created   by  agreement  are  sometimes  Expr 
distinguished,  according  to  the  manner  in  which  the  agree-  ^ntmcu. 
ment  is  formed,  as  express  and  implied.     The  only  differ- 
ence between  an  express  and  implied  agreement  is  in  the 
mode  of  substantiating  it.     An  express  agreement  is  proved 
by   express  words,  written   or  spoken,  stating   an   actual 

(a)  Contracts  of  thete  two  kinds  in  a  loan  of  money ;  in  the  latter  each 

are  respectirelj  distinguished  in  the  of  the  contracting  [mrties  binds  hiin- 

dvil  law  hf  the  names  unilateral  and  self  to  the  other,  as  in  the  contract  of 

hUaieral  or  iynaUagmatie,     In  the  sale.      Fothier,  Obi.   par.   9 ;    Code 

former  only  one  of  the  contracting  Civil,  §  1102,  1103 ;  1  Austin's  Jur. 

parties  binds  himself  to  the  other,  as  297. 
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agreement;  an  implied  agreement  is  proved  by  circnm- 
stantial  evidence  showing  that  the  parties  intended  to 
contract  {a).  Agreements  may  also  be  of  a  mixed  character 
in  respect  of  the  mode  of  making  them,  that  is  to  say,  partly 
expressed  in  words  and  partly  implied  from  acts  and  circum- 
stances. No  distinction,  except  in  the  nature  of  the  proof, 
arises  from  agreements  being  express  or  implied. 

It  is  necessary  here  to  notice  that  the  term  implied  in  law 
is  used  to  denote  the  class  of  simple  contracts  raised  by  law 
from  facts  and  circumstances  independent  of  agreement, 
and  in  which  an  agreement  or  promise,  if  implied  at  all,  is 
an  implication  of  law  only,  and  has  no  existence  in  fact  (&). 
In  the  above  passages  the  term  "  implied "  is  used  to  de- 
scribe an  agreement  which  has  an  actual  existence  in  fact, 
but  which  appears  from  circumstantial  evidence  and  not  in 
express  terms. 

Contracte  Simple  contracts  arising  from  agreement  are  frequently 
in  wntmg.  expressed  in  writing,  and  are  in  some  instances  required  by 
law  to  be  expressed  in  writing.  They  do  not  on  that  account 
constitute  a  distinct  kind  of  contract,  but  are  subject  to  the 
same  ruled  of  law  as  other  simple  contracts.  The  fact  of 
their  being  written,  however,  renders  them  subject  also  to 
the  rules  of  evidence  relating  to  written  documents ;  and  the 
discussion  of  those  rules  in  their  bearing  upon  written  con- 
tracts as  a  class,  including  therein  other  contracts  besides 
simple  contracts,  is  of  sufficient  importance  to  require  treat-' 
ment  in  a  separate  space  (o) . 

Offer  and  An  agreement  must  necessarily  be  made  in  the  form,  or 
oTterms.^  what  IS  equivalent  to  the  form,  of  an  oflfer  of  the  matter  or 
terms  of  the  agreement  on  the  one  side,  and  an  assent  to  or 
acceptance  of  those  terms  on  the  other  side,  as  in  the  fol- 
lowing examples  : — At  a  sale  by  auction  each  bidding  is  an 
offer  of  a  price  for  the  article  put  up  for  sale ;  and  these  bid- 
dings may  be  successively  made  until  one  is  accepted  by  the 

(a)  See  Marzetti  v.  WilUamSy  1  B.  (6)  See  ante,  p.  7  ;  and  post,  p.  39. 

&  Ad.  41 5, 423, 4  28;  and  Bee  1  Austin's  (c)   See  post.  Chap.  I,   Sect.  lY, 

Jur.,  356, 377  ;  Maine's  Ancient  Law,  **  Contracts  in  writing." 
344. 


SECT.  I.  §   1.    SIMPLE  CONTRACTS  ARISING  FROM  AGREEMENT.    13 

fall  of  the  hammer^  when  the  agreement  is  complete  {a). 
The  sending  an  order  for  goods  to  a  merchant  or  tradesman 
is  in  effect  an  offer  to  purchase ;  and  the  sending  the  goods 
is  an  acceptance  of  the  offer,  and  creates  a  contract  of  sale  {h) . 
The  publication  of  an  advertisement  offering  a  reward  for 
information  respecting  a  loss  or  a  crime  is  an  offer  to  any 
person  who  is  able  to  give  the  information  asked;  and  the 
acceptance  of  it  by  giving  such  information  creates  a  valid 
contract  {c) .  The  time  tables  published  by  a  railway  com- 
pany are  a  promise  that  the  trains  will  run  as  advertised, 
offered  to  all  persons  who  apply  in  a  regular  manner  to  be 
carried  by  them  (d), 

A  correspondence  between  two  parties  by  letter  may  con- 
tain an  agreement  which  will  produce  a  contract  as  binding 
as  if  drawn  up  in  articles  and  signed  by  the  parties  as  such  ; 
but  there  must  be  found  in  the  correspondence  a  proposal 
of  terms,  met  by  such  final  acceptance  as  imports  a  consent 
of  both  parties.  The  same  construction  must  be  put  upon  a 
letter,  or  a  series  of  letters,  that  would  be  applied  to  the 
case  of  a  formal  instrument,  the  only  difference  between 
them  being,  that  a  letter  or  a  correspondence  is  generally 
more  loose  and  inaccurate  in  respect  of  terms,  and  creates  a 
greater  difficulty  in  arriving  at  a  precise  conclusion  ((*) . 


An  offer  unaccepted,  or,  what  amounts  to  the  same  thing,  offer  un. 
of  which  the  acceptance  is  not  communicated  to  the  party  •***'P**^- 
making  it,  does  not  constitute  an  agreement  (/).  The  de- 
fendant sent  to  the  plaintiff  a  letter  offering  to  guarantee  to 
the  plaintiff  the  debt  of  a  third  party,  and  the  plaintiff, 
though  he  gave  credit  to  the  third  party  on  the  faith  of  such 
guarantee,  did  not  communicate  his  acceptance  of  it  to  the 
defendant ;  it  was  held  that  there  was  no  contract,  and  that 
the  plaintiff  could  not  maintain  an  action  upon  the  letter  (//). 


(a)  Payne  y.  Cave,  8  T.  E.  148. 

(h)  See  Sarveff  r.  Joknetcm^  6  G. 
B.  295,  304  ;  and  lee  Levy  r.  Oreen, 
8  E.  &  B.  575,  cited  post,  p.  16. 

{c)  Williams  ▼.  CartP<Prdine,  4  B. 
k  Ad.  621. 

(rf)  Denton  t.  Oreat  Northern  Ry, 
Co.,  5  £.  &B.  860;  25  L.  J.  Q.  B.  134. 

{e)  Kennedy  y.  Lee,  3    Mer.   441, 


451;  and  eee  Thomas  r.  Blackman, 
1  Coll.  301 ;  The  Bog  Lead  Mining 
Co.  ▼.  Montague,  10  C.  B.  JS\  S.  481, 
491 ;  30  L.  J.  C.  P.  380. 

if)  Russell  T.  Thornton,  10  Ex. 
823  ;  4  H.  &  N.  788  ;  30  L.  J.  Ex.  69. 

ig)  M^Iver  v.  Richardson,  1  M.  & 
S.  557 ;  Mozley  t.  Tinkler,  1  C.  M. 
&  B.  692. 
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A  person  wrote  a  letter  to  another  offering  to  purchase  of  him 
a  horse,  and  stating  that  if  he  received  no  answer  he  should 
assume  that  his  offer  was  accepted,  to  which  letter  no  answer 
was  returned ;  it  was  held  that  the  letter  unanswered  did 
not  constitute  an  agreement,  and  that  a  person  in  making 
an  offer  has  no  right  to  put  upon  another  the  burden  of 
notifying  his  refusal  by  letter  or  otherwise  (a). 

The  contract  arising  from  an  agreement  dates  from  the 
acceptance,  and  not  from  the  offer  of  the  terms.  Accord- 
ingly, under  a  contract  of  sale  passing  the  property  in  the 
goods  sold  the  title  of  the  purchaser  dates,  not  from  his 
offer  to  purchase,  but  from  the  acceptance  of  the  offer;  and 
therefore  he  cannot  sue  for  a  conversion  of  the  goods  com- 
mitted before  the  acceptance  though  after  the  offer  [b). 

Variance  Where  there  is  a  variance  between  the  terms  offered  and 
tenna  of-  »'he  terms  accepted  there  is  no  agreement,  or  consensus  cut 
feredand    ylfiffi  without  which  there  can  be  no  contract.     As  in  the 

accepted.  ' 

following  cases: — The  defendant  offered  to  purchase  the 
plaintiff's  house,  with  possession  on  the  25th  July,  and  the 
plaintiff  accepted  the  offer  with  possession  on  the  1st 
August  (c) .  The  defendant  offered  by  letter  to  buy  a  mare 
of  the  plaintiff  upon  his  giving  a  warranty  of  her  being 
quiet  in  harness,  and  the  plaintiff  wrote  in  answer  agreeing 
to  sell  the  mare  and  warranting  her  quiet  in  double  har- 
ness {d).  The  defendant  offered  by  letter  to  sell  the  plain- 
tiff a  certain  quantity  of  "  good"  barley,  the  plaintiff  by 
letter  accepted  the  offer  for  "  fine*'  barley,  and  it  appeared 
that  by  the  usage  of  the  trade  the  expressions  good  and  fine 
meant  different  qualities  of  barley  (e).  The  defendant 
offered  to  purchase  the  lease  of  a  house  of  the  plaintiff  on 
certain  terms,  and  the  plaintiff  consented  on  the  same 
terms  to  grant  the  plaintiff  an  underlease  (/).  Upon  a 
treaty  for  an  underlease  a  memorandum  of  terms  proposed 
by  the  lessee  stipulated  that  it  should   contain   all   usual 

(a)  Felihouse  y.  Bindley,  11  C.  B.  (d)  Jordan  y.  Norton,  4  M.  &  W. 
N.  S.  869  ;  31  L.  J.  0.  P.  204.  156. 

(b)  Felthouie  v.    Bindley,  supra ;  {e)  Httichiaon  t.  Bowker,  5  M.  & 
and  see  StockdaU  y.  Dunlop,  6  M.  &  W.  535. 

W.  224.  (/)  Holland  y.  Byre,   2  S.  &  S. 

(c)  Routledge  y.  Orani,  4  Bing.  660.      1 94. 
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coTenants  and  also  the  coTenants  in  the  leases  of  the  ground- 
landlord^  and  the  proposed  lessee  wrote  on  the  memoran- 
dam  that  he  agreed  thereto^  subject  to  there  being  no- 
thing unusual  in  the  lease  of  the  ground-landlord  (n).  In 
all  the  above  cases  it  was  held  that  there  was  no  binding 
agreement,  because  of  the  variance  between  the  terms  pro- 
posed and  accepted. 

The  plaintiff  applied  by  a  letter  in  the  prescribed  form  to 
the  provisional  committee  of  a  railway  company  for  an  allot- 
ment of  shares,  undertaking  to  accept  the  shares  and  to  pay 
when  required  the  deposit  thereon ;  the  company  informed 
the  plaintiff  by  letter  that  they  had  allotted  him  the  shares 
upon  condition  that  the  deposit  was  paid  on  a  certain  day, 
in  default  of  which  the  allotment  would  be  forfeited ;  it  was 
held  that  the  letter  of  allotment  not  being  an  unconditional 
acceptance  of  the  offer  made  by  the  letter  of  application,  the 
two  did  not  constitute  a  valid  contract  (h) .  So,  where  to  a 
similar  letter  of  application  an  answer  was  sent  by  a  letter 
allotting  the  shares,  but  the  letter  was  headed  '^  not  trans- 
ferable,^' it  was  held  that  this  term  qualified  the  accept- 
ance of  the  defendant's  offer,  and  that  there  was  no  con- 
tract {e).  Where  to  a  similar  application  an  answer  was 
returned  that  the  shares  had  been  allotted,  and  that  the 
memorandum  and  articles  of  association  must  be  signed, 
and  in  default  thereof  the  shares  and  deposit  would  be  for- 
feited, it  was  held  that  there  was  no  complete  contract  to 
take  the  shares  (cZ). 

In  contracts  of  sale  conducted  through  a  broker  as  the 
agent  of  both  buyer  and  seller,  if  the  bought  and  sold  notes 
delivered  by  the  broker  to  the  respective  parties  vary  in 
their  terms,  they  will  not  serve  to  establish  a  contract  (e), 
as  where  the  two  sale  notes  varied  in  the  description  of  the 
goods  (/),  and  where  they  varied  as  to  the  mode  of  payment, 
the  one  stating  it  to  be  by  ready  money  and  the  other  by 

(a)  Lwat  T.  JameMy  7  Hare,  410.  Briggt^  31   L.   J.  C.  2^1 :   and  see 

{b)    Wontner  t.    Shairp,  4  C.  B.  Moore  r,  Garwood,  4  Ex.  681. 

404,  441 ;  and  aee  Addi»eW9  Case,  1  («)   Grant  r.  Fletcher,  5  B.  &  C. 

L.  R.  £q.  225 ;  35  L.  J.  C.  75.  436 ;   and  see  Sievewright  t.  Arehi- 

ie)  Duke  r.  Andrews,  2  Ex.  290 :  hald,  17  Q.  B.  103. 

and  see  Chaplin  y.  Clarke,  4  Ex.  403.  (J)  Thornton  ▼.  Kempeter,  5  Taant. 

{d)  Oriental  Inland  Steam  Co.  y.  786. 
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bill  (a).  In  a  case  where  the  bought  and  sold  notes  varied 
in  several  expressions,  evidence  was  admitted  of  the  mercan- 
tile meaning  of  the  expressions  in  order  to  reconcile  the  two 
notes  (fe). 

The  defendant  sent  a  written  order  for  goods  addressed  to 
a  person  with  whom  he  had  been  in  the  habit  of  dealing,  and 
the  plaintiff,  who  had  succeeded  that  person  in  the  business, 
executed  the  order  without  giving  notice  to  the  defendant 
that  the  goods  were  not  supplied  by  the  person  to  whom  the 
order  was  addressed ;  it  was  held  that  there  was  no  con- 
tract with  the  plaintiff,  because  the  defendant  had  never 
intended  to  contract  with  him  (c).  An  order  was  sent  for 
certain  goods,  and  goods  were  sent  agreeing  with  the  order, 
together  with  other  goods  not  ordered,  in  one  parcel  and 
with  one  invoice ;  the  court  was  equally  divided  upon  the 
question  whether,  under  the  circumstances,  there  was  a 
binding  contract  to  pay  for  the  goods  ordered,  or  whether 
the  purchaser  might  refuse  the  whole  of  the  goods  sent,  and 
not  merely  those  not  ordered  (d). 

A  variance  between  the  offer  and  acceptance  may  be 
caused  by  the  matter  containing  a  term  of  ambiguous  mean- 
ing, and  the  two  parties  accepting  it  with  different  meanings. 
There  is  then  an  apparent  agreement;  but  each  party  in 
fact  mistakes  the  meaning  of  the  other,  and  it  is  open  to 
each  party  to  explain  the  meaning  with  which  he  accepted 
the  term,  in  order  to  show  that  there  was  no  real  agreement 
between  them  (e). 

Pralimi-  Terms  offered  and  representations  made  during  the  nego- 

tiation*, tiation  for  a  contract,  which  are  not  comprehended  in  the 
matter  of  the  final  agreement,  are  excluded  from  the  con- 
tract. The  defendant  represented  to  the  plaintiff  that  a  horse 
which  he  was  about  to  sell  by  auction  was  sound,  and  the 
next  day  the  plaintiff,  relying  on  the  representation,  purchased 

(a)  Qregton  v.  Ruek^  4  Q.  B.  787.  Sardman  v.  Booth,  1  H.  &  C.  803  ; 

(h)  Bold  V.   Rayner,  1  M.  &  W.  32L.  J.Kx.l06;  Schmaling^.  Thorn- 

843  ;  see  post^    Chap.  I,   Sect.   lY,  linson,  6  Taunt.  147. 

"  Contracts  in  Writing :  "    and  see  (rf)  Levy  v.  Oreen,  8  E.  &  B.  675. 

Kempton  y.  Boyle,  34  L.  J.  Kx.  191.  {e)  See  post.  Chap.  I,   Sect.  YI, 

(c)  BouUon  ▼.  Jone9,  2  H.  &  N.  "  Mistake.'* 
664;   27  L.  J.   Ex.  117;  and  see 
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the  horse  at  the  auction  at  which  it  was  put  up  for  sale^ 
without  a  warranty ;  it  was  held  that  the  representation  of 
the  defendant  formed  no  part  of  the  contract.  According 
to  Maule^  J.,  "  the  contract  commenced  when  the  horse  was 
put  up  for  sale^  and  ended  when  he  was  knocked  down  to 
the  highest  bidder/'  and  thus  excluded  the  representation, 
which  was  not  made  pending  the  contract  («).  Upon  the 
negotiation  for  a  sale  of  goods  a  sample  was  exhibited^  but 
a  contract  was  afterwards  made  in  writing  describing  the 
goods  hj  kind  and  quality  without  referring  to  the  sample; 
it  was  held  to  form  no  part  of  the  contract  that  the  goods 
should  agree  with  the  sample  {b).  Upon  treaty  for  the  sale 
of  a  ship  it  was  represented  as  copper  fastened,  but  in  the 
written  contract  of  sale  it  was  not  so  described ;  it  was  held 
that  no  warranty  to  that  effect  could  be  implied  from  the 
previous  representation  (c). 

But  fraudulent  representations  made  with  the  intention  of 
inducing  the  other  party  to  enter  into  the  agreement  may 
become  material,  as  giving  ground  for  avoiding  the  contract 
or  for  an  action  of  fraud  ;  and  such  representations,  though 
not  absolutely  fraudulent  in  law,  may  be  material  in  equity,  as 
affecting  the  right  of  the  party  making  them  to  specific  per« 
formance  of  the  contract,  or  as  founding  a  claim  against  him 
to  make  them  good  (d). 

The  offer  of  a  contract  necessarily  precedes  the  acceptance  Contintt- 
by  some  interval  of  time;  and,  as  it  must  continue  open  until  oir^.^ 
the  acceptance,  it  is  sometimes  necessary  to  determine  how 
long  it  continues  open,  and  how  it  may  be  put  an  end  to. 

An  offer  may  in  express  terms  limit  its  own  continuance, 
and  it  then  comes  to  an  end  by  mere  lapse  of  time.  Thus,  an 
offer  by  letter  is  sometimes  made  conditionally  upon  receiv- 
ing an  answer  by  return  of  post  (e).  Offers  not  expressly 
limited  are  in  general  made  upon  the  implied  coudition  that 
they  shall  be  accepted  within  a  reasonable  time  (/),  and  if 

(a)  ffop]kifur.Tanqueray,l^C,3.  (d)  See  paH,  Chap.  I,  Sect.  YI, 

130 ;  23  L.  J.  C.  P.  162*  "Fraud." 

{b)  l^e  y.  Fifnmon,  3  Camp.  462 ;  (e)  Adama  t.  Lindsell^  1  B.  &  Aid. 

Meyer  v.  Everth,  4  Camp.  22.  681 ;  Dwdop  y.  Higgifu^  1  H.  L.  C. 

(c)  Viekering  t.  Dowaon,  4  Taunt.  881. 
779;  Kam  y.  Old,  2  B.  A  C.  627  i  (/)  See  per  Lord  Eldon,  Kennedy 

Freeman  r.  Baker,  6  B.  &  Ad.  797.  T.  Lee,  3  Mer.  441»  464 ;  Thomhmy 

C 
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not  accepted  within  a  reasonable  time  may  be  treated  as 
at  an  end  (a).  Application  having  been  made  for  shares  in 
a  company  in  accordance  with  their  published  prospectus  on 
the  8th  of  June^  no  allotment  was  made  in  answer  to  the 
application  until  the  following  28rd  of  November ;  it  was 
held  that  the  allotment  was  not  made  within  a  reasonable 
time^  and  therefore  that  the  applicant  was  not  bound  to 
accept  the  shares  allotted,  although  he  had  not  expressly 
withdrawn  his  application  (6). 
Offer  by  An  offer  by  letter  or  other  communication  between  dis* 

tant  parties  continues  open  until  the  arrival  of  the  letter  or 
other  communication  in  due  course  at  its  destination  (c). 
If  the  delivery  of  the  letter  of  offer  is  delayed  by  the 
default  of  the  sender,  the  offer  is  extended  until  its  arrival. 
The  defendants  by  letter  offered  to  sell  certain  goods  to  the 
plaintiffs,  receiving  an  answer  by  return  of  post;  the  letter  was 
delayed  in  consequence  of  the  defendants  having  addressed  it 
incorrectly,  and  the  letter  of  the  plaintiffs  by  return  of  post 
accepting  the  offer  did  not  arrive  until  later  than  it  would 
have  done  if  the  letter  of  offer  had  been  correctly  addressed ; 
in  the  meanwhile  the  defendants  not  hearing  from  the 
plaintiffs  had  sold  the  goods  to  another  person;  it  was 
held  that  there  was  a  binding  contract, — the  Court  saying 
that  as  the  delay  in  notifying  the  acceptance  arose  entirely 
from  the  mistake  of  the  defendants,  it  was  to  be  taken  as 
against  them  that  the  plaintiffs'  answer  was  received  in 
course  of  post  (d).  Where  an  offer  was  made  by  letter 
without  requiring  an  answer  by  return  of  post,  it  was  held 
that  a  notification  of  acceptance  sent  by  post  on  the  day  of 
the  receipt  of  the  offer,  though  not  by  the  next  post,  was 
sufficient  {e)» 
Acceptance  Where  the  proposal  sent  by  letter  is  accepted  by  letter, 
^  ''  the  contract  is  complete  on  the  posting  of  the  letter  of 
acceptance.  In  the  case  of  Adams  v.  Lindsell  (/),  the  defen- 

T.  Beoilly  1  T.  &  C.  Ch.  554 ;  Meynell  infra, 

T.  SuHeeM,  1  Jur.  N.  S.  737;  25  L.  J.  {d)  Adams  y.  LindtelL  1  B.&  Aid. 

C.  257,  259.  681. 

(a)  Williams  Y,  Williams,  17  Bear.  (e)  Dunlop  v.  Hiaoins,  1  H.  L.  0. 
213.  381. 

(b)  Bamsgate  Victoria  Hotel  Co.  y.  m  1  B.  &  Aid.  681 ;  and  see  per 
Goldmid^  1  L.  Bep.  Ex.  109.  Wilde,  C.J.,  Harvey  v.  Johnston,  6 

(c)  See  Adams  y.  Lindsell,  cited  C.  B.  295,  304. 
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dants  haying  written  to  the  plaintiffa  a  letter  offering  a  sale 
of  wool^  after  the  letter  of  acceptance  was  posted  and  before 
its  delivery,  sold  the  wool  to  another  person.  In  an  action 
for  not  delivering  the  wool,  it  was  contended  on  behalf  of 
the  defendants  that  there  could  be  no  binding  contract 
until  the  answer  was  actually  received,  and  before  then  the 
defendants  had  retracted  their  offer  by  selling  the  wool  to 
other  persons.  But  the  Court  said,  that  if  that  were  so,  no 
contract  could  ever  be  completed  by  the  post.  For  if  the 
defendants  were  not  bound  by  their  offer  when  accepted  by 
the  plaintiffs  till  the  answer  was  received,  then  the  plaintiffs 
ought  not  to  be  bound  till  after  they  had  received  the  notifi- 
cation that  the  defendants  had  received  their  answer  and 
assented  to  it.  And  so  it  might  go  on  ad  infinitum.  The 
defendants  must  be  considered  in  law  as  making,  during 
every  instant  of  the  time  their  letter  was  travelling,  the 
same  identical  offer  to  the  plaintiffs;  and  then  the  con- 
tract is  completed  by  the  acceptance  of  it  by  the  latter. 
In  the  case  of  Potter  v.  Sanders  (a)  the  vendor  of  an  estate 
accepted  an  offer  made  by  letter  for  the  purchase  of  it  by 
.a  letter  posted  on  one  day  and  delivered  the  next.  On  the 
latter  day  the  same  estate  was  sold  by  an  agent  of  the  ven- 
dor to  another  party.  Upon  the  question  of  priority  be- 
tween the  two  purchasers  Vice-Chancellor  Wigram  decided 
that  it  was  unnecessary  to  inquire  whether  the  letter  of 
acceptance  was  delivered  before  the  other  contract  was 
made.  The  delivery  of  the  letter,  he  said,  was  merely 
the  completion  of  an  act  by  which  the  vendor  had  bound 
himself  the  day  before ;  and  the  vendor,  when  he  put  into 
the  post  oflBce  the  letter  to  the  plaintiff,  did  an  act  which, 
unless  it  were  interrupted  in  its  progress,  concluded  the 
contract  between  himself  and  the  plaintiff. 

The  acceptance  is  complete  and  the  contract  valid  upon 
the  due  posting  of  the  letter  of  acceptance,  notwithstanding 
delay,  or  even  entire  failure  in  arriving  at  its  destination, 
provided  such  delay  or  failure  has  not  been  occasioned  by  a 
wrong  address  of  the  letter,  or  other  default  in  the  party 
sending  it  (&).     In  a  case  on  appeal  to  the  House  of  Lords 

(a)  6  Hare,  1.  381 ;    ]>Hncan  y.   Topham,  8  0.  B. 

(b)  DntUop  T.  E^ffins,  1  H.  L.  0.      225. 

C   2 
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against  a  decree  of  the  Court  of  Session^  it  appeared  that  a 
letter  was  sent  offering  a  sale  of  goods^  which  was  accepted 
by  a  letter  duly  posted  for  that  purpose ;  but  the  letter  of  ac- 
ceptance not  arriving  in  regular  course  of  post  by  reason  of 
delays  in  the  post  office^  not  occasioned  by  any  default  in 
the  sender^  the  owner  of  the  goods  refused  to  supply  them  ; 
it  was  held  that  the  contract  was  complete  upon  the  posting 
of  the  letter  of  acceptance^  and  that  the  seller  of  the  goods 
was  liable  for  not  delivering  them  according  to  the  con- 
tract (a) .  The  defendant  by  letter  offered  to  buy  goods  of 
the  plaintiff^  and  the  plaintiff  duly  posted  a  letter  accepting 
the  offer^  but  the  letter  never  reached  its  destination ;  it  was 
held  that  the  contract  was  nevertheless  complete^  and  the 
defendant  was  bound  to  accept  delivery  of  the  goods  accord- 
ing to  the  contract  (A).  In  a  case  before  the  Court  of  Ses- 
sions in  Scotland^  a  letter  accepting  a  proposed  contract 
was  posted,  and  a  subsequent  letter  recalling  the  acceptance 
was  also  posted  and  arrived  at  the  same  time  with  the 
previous  one ;  the  judges  of  the  Court  of  Session,  reversing 
the  judgment  of  the  Court  below  but  not  unanimously,  held 
that  there  was  no  contract  (c). 


BeTocation 
of  offer. 


The  party  making  an  offer  of  a  contract  is  at  liberty  to 
revoke  it  by  a  notice  to  that  effect  given  to  the  other  party 
at  any  time  before  it  is  accepted  (d).  Thus,  in  sales  by 
auction,  either  seller  or  bidder  may  withdraw  their  respec- 
tive offers  before  the  hanmier  falls  {e) .     As  an  offer  may  be 


ii 


ia)  Dunlop  v.  Higgina^  supra, 
b)  Duncan  y.  Tapham,  8  0.  B.  225. 
(c)  Dunmore  v.  Aleander^  9  Shaw 
k  Dnnlop,  190. 

{d)  According  to  Pothier,  an  offer 
of  a  contract  sent  bj  letter  maj  be 
withdrawn  hy  the  mere  sending  of  a 
subsequent  letter  stating  a  change  of 
mind,  prorided  only  it  is  sent  before 
the  first  can  hare  arriyed,  although  it 
may  not  arrire  until  after  the  first  is 
received  and  answered ;  so  that  al- 
though on  receipt  of  the  first  letter, 
and  in  ignorance  of  the  change  of  mind 
conveyed  by  the  second,  an  answer  is 
sent  accepting  the  offer,  there  is  no 
contract,  because  there  is  no  agree- 


ment. The  passage  from  Pothier  to 
this  effect  (contrat  de  vente,  s.  82) 
has  been  cited  by  some  writers  as  in 
accordance  with  English  law  (see 
Chitty,  Contr.  7th  edit.  12 ;  Head  v. 
Diggon,  3  M.  &  R.  97, 100,  n.  c),  but 
it  is  here  submitted  that  it  is  incon- 
sistent with  the  decisions  above  cited, 
and  contrary  to  principle  in  regard- 
ing as  the  test  of  agreement  the  ab- 
stract intentions  of  the  parties  in- 
stead of  the  expressions  of  intention 
communicated  between  tliem  (see  anie^ 
p.  8). 

{e)  Tayne  v.  Cave,  3  T.  R.  148 ; 
Warlow  V.  Harrieon,  1  £.  &  E.  296; 
28  L.  J.  Q.  B:  18. 
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withdrawn,  so  it  may  be  varied  at  any  time  until  it  has  been 
actually  accepted  (a).  Where  negotiations  ensued  upon  an 
offer  with,  a  view  to  an  alteration  of  its  terms,  the  party 
making  the  offer  was  held  entitled  to  withdraw  pending  the 
negotiations  before  any  terms  had  been  finally  acceded  to  (b). 
An  offer  which  in  its  terms  allows  a  certain  time  for 
acceptance,  may  be  withdrawn  during  that  time  before 
acceptance  {c) .  In  the  case  of  Cooke  v.  Oxley  {d)  the  plain- 
tiff in  his  declaration  stated  that  the  defendant  proposed  to 
the  plaintiff  to  sell  and  deliver  certain  goods  upon  certain 
terms,  if  the  plaintiff  would  agree  to  purchase  them  upon 
the  terms  aforesaid,  and  would  give  notice  thereof  to  the 
defendant  before  the  hour  of  four  in  the  afternoon  of  that 

• 

day ;  the  plaintiff  then  averred  that  he  did  agree  to  pur- 
chase the  goods  aforesaid,  and  did  give  notice  thereof  to  the 
defendant  before  the  hour  of  four  in  the  afternoon  of  that 
day,  and  proceeded  to  charge  a  breach  by  the  defendant 
in  not  delivering ;  after  verdict  for  the  plaintiff,  the  declara- 
tion was  held  bad  in  arrest  of  judgment  on  the  ground  that 
it  did  not  contain  an  allegation  of  a  contract.  It  was  said 
that  the  defendant  was  not  bound  to  continue  his  offer  until 
four  o'clock  because  it  was  not  made  upon  any  consideration, 
and  there  was  no  averment  that  he  in  fact  continued  his 
offer  at  the  time  it  was  accepted,  so  that  no  agreement  was 
alleged  as  a  matter  of  fact.  It  may  be  remarked  that  the 
facts  alleged,  in  the  absence  of  proof  of  dissent  by  the  de- 
fendant, might  have  been  sufficient  for  a  jury  to  infer  the 
fact  that  the  defendant's  offer  continued  open  when  the 
plaintiff  accepted  it,  so  as  to  establish  a  complete  agreement 
between  them;  but  such  fact  could  not  be  imported  into 
the  declaration  without  an  allegation  to  that  effect. 

The  defendant  offered  to  purchase  a  house  of  the  plain- 
tiff and  to  give  him  six  weeks  for  a  definite  answer ;  it  was 
held  that  the  defendant  might  retract  his  offer  at  any  time 
during  the  six  weeks  before  it  was  accepted  {e) ,  The  de- 
fendant made  a  written  offer  to  the  plaintiff  to  sell  him  cer- 

(tf)  ff(meymanY.Manyat,21'Be0,r.  (c)  Cooke  ▼.  Oxley ^  8  T.  B.  668; 

X4  Routledge  y.  Orant^  4  Bing.  658. 

\b)  Tkombury  r.  BevUl,  1  Y.  &  C.  (d)  3  T.  B.  663. 

Ch.  554.  (e)  RouUedgey.  Orant,  4  Bing.  653. 
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tain  wool,  with  tliree  days  grace  from  the  date  to  make  up 
his  mind ;  within  the  three  days  the  plaintiff  went  to  the 
defendant  to  accept  the  offer,  when  the  defendant  said  that 
he  had  offered  the  wool  to  another,  and  declined  the  sale ;  it 
was  held  that  there  was  no  contract,  because,  when  the 
plaintiff  signified  his  acceptance  of  the  offer,  the  defendant 
did  not  then  agree  (a). 

w*^h°'^  An  offer  is  revoked  by  the  death  of  the  party  proposing 
it.  Accordingly,  a  person  having  authorized  a  supply  of 
goods  from  a  tradesman  for  the  use  of  his  family  during  his 
absence,  and  having  died  while  absent,  the  tradesman  was 
held  to  have  no  claim  against  his  executor  for  goods  supplied 
after  his  death  (h),  A  person  authorized  the  plaintiff  to 
endeavour  to  sell  a  picture  upon  the  terms  that  if  he  suc- 
ceeded he  should  be  paid  £100,  and  died  before  the  picture 
was  sold;  it  was  held  that  the  employment  was  revoked,  and 
that  the  plaintiff  could  not  upon  the  sale  of  the  picture 
recover  the  £100  against  the  representative  of  the  em- 
ployer (c).  A  person  having  ordered  of  the  plaintiff  a  set 
of  artificial  teeth  to  be  made  and  fitted  died  before  they 
were  made ;  it  was  held  that  the  order  was  revoked  by  the 
death,  and  the  plaintiff  had  no  claim  against  the  executor  of 
the  deceased  for  the  work  done  by  him  in  pursuance  of  the 
order  (d). 

An  offer  is  also  revoked  by  the  death  of  the  person  to 
whom  it  was  made  before  acceptance.  In  such  case  the 
offer  cannot  be  accepted  by  the  representatives  of  the  de- 
ceased (e). 

^ftwal  of  j^  proposal  is  put  an  end  to  by  a  refusal  of  it.  '^  If  an 
offer  made  is  rejected,  the  party  making  it  is  relieved  from 
his  liability  on  that  offer,  and  the  party  who  has  rejected 
the  offer  cannot  afterwards  at  his  option  convert  the  same 
offer  into  an  agreement  by  acceptance ;  for  that  purpose  he 

(a)  Bead  T.  Diggon,  8  M.  &  B.  97.  (d)  Lee  y.  Orifin^  1  Best  &  Smith, 

(6)  Blades  y.  Free,  9  B.  &  0.  167 ;  272 ;  80  L.  J.  Q.  B.  252. 

andseei^iiioti^y. /26ery,  lOM.&W.  1.  («)  See  Werner  y.  Humphreyt^  2 

(c)  Campanari  y.    Woodhum^    16  M.  &  G.  858. 

C.  B.  400. 
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mnst  haTe  the  renewed  consent  of  the  person  who  made  the 
offer''  (a). 

The  offer  of  a  contract  can  be  accepted  only  by  the  party  Offer  not 
to  whom  it  is  proposed^  and  cannot  be  assigned  by  him  to  ■**'"*'*  • 
another  without  the  consent   of  the   proposer.      ''In  the 
simple  case  of  an  offer  by  A.  to  sell  to  B.,  an  acceptance  of 
the  offer  by  C.  can  estabUsh  no  contract  with  A.'^  (/>).     The. 
defendant  sent  a  written  order  for  goods  addressed  to  a  cer 
tain  person^  and  the  plaintiff^  who  had  succeeded  to  the 
business  of  that  person,  executed  the  order  without  giving 
notice  to  the  defendant  that  the  goods  were  not  sent  by  the 
person  to  whom  the  order  was  addressed ;  it  was  held  that 
there  was  no  contract  between  them  {c). 

The  process  of  acrreement  on  which  the  contract  is  founded  Contrmcu 
may  be  effected  in  the  following  manner.  The  offer  of  a  con-  upon  eze- 
tract  may  be  made  in  the  form  of  a  request  to  perform  the  dewtionaT' 
consideration,  which  may  be  accepted  by  a  performance  of 
the  consideration  according  to  the  request ;  or  the  offer  may 
be  made  in  the  form  of  an  offer  of  the  consideration  for  ac- 
ceptance, which  may  be  agreed  to  by  accepting  the  consi- 
deration offered.     Contracts  thus  formed  are  described  as 
arising  upon  executed  considerations :  in  the  one  case  the 
contract  is  formed  by  a  consideration  executed  upon  request, 
in  the  other  case  by  the  acceptance  of  an  executed  consi- 
d.eration. 

A  rule  has  been  laid  down  by  some  writers  as  of  universal 
apphcation  respecting  contracts  arising  from  executed  con- 
siderations, namely,  that  an  executed  consideration  will  not 
support  a  promise  unless  the  consideration  was  moved  by  a 
previous  request.  But  it  is  also  laid  down  by  the  same 
writers,  that  a  previous  request  is  implied  by  law,  where  a 
contract  arises  from  the  acceptance  of  an  executed  consi- 
deration. The  implied  request,  here  intended,  is  not  an 
inference   of  fact  like  the  implied  agreements  mentioned 

(a)  SheffiM  Canal  Co.  t.  ShemeU  (ft)  See  Meynell  t.  SurUe$,  S  Sm. 

4-  Rotheram  Sy,  Co,,  8  Bailwaj  Cuefl,  h  Gif.  101, 117. 

121,  132 ;  Bgde  v.  Wrench^  3  B«t.  (c)  JBoulUm  ▼.  Jonm,  2  H.  ft  K. 

334  )     Honeyman    t.    Manyat,    21  564 ;  cited  ante,  p.  16. 
BesT.  14. 
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above  (a);  but  it  is  an  implication  of  law  only,  and  in  point 
of  fact  is  a  pure  fiction.  The  use  made  of  this  fiction,  and 
apparently  the  only  use,  is  to  preserve  the  universality  of 
the  above  rule,  that  the  executed  consideration  must  be 
moved  by  a  previous  request  (6) .  With  the  assistance  of  this 
fictitious  request  it  is  seen  that  all  agreements  arising  from 
an  executed  consideration  are  reducible  to  the  one  form  of  a 
request  to  execute  the  consideration,  followed  by  the  execu- 
tion of  it  according  to  the  request ;  but  if  the  fictitious  re- 
quest is  discarded,  they  will  be  found  in  fact  to  appear  in  the 
two  forms  above  given  of  a  consideration  executed  upon  a 
request,  and  an  acceptance  of  an  executed  consideration. 

Contracta        Where  a  request  to  perform  the  consideration  is  made  in 

^n^nri-  a  manner  or  in  terms  importing  a  promise  to  pay  for  its 

«ecuS     performance,  the  promise   may  be  accepted  and  rendered 

upon  re-     binding  by  the  perfonnance  of  the  request,  as  where  work 

IS  done,  or  services  are  rendered,  or  money  is  paid  by  one 

person  at  the  request  of  another,  with  the  intention  that 

they  shall  be  paid  for.     In  such  cases  a  valid  contract  arises 

to  pay  for  them. 

In  the  leading  case  of  Lampleigh  v.  Braithvmit  (c)  the 
facts,  as  stated  in  the  declaration,  were  that  the  defendant 
having  committed  a  felony  requested  the  plaintiff  to  labour 
and  do  his  endeavour  to  obtain  his  pardon  from  the  King, 
whereupon  the  plaintiff  did  by  all  the  means  he  could  and 
by  many  dayaf  labour  do  his  endeavour  to  obtain  the  King^s 
pardon ;  and  afterwards,  in  consideration  of  the  premises, 
the  defendant  promised  the  plaintiff  to  pay  him.  After 
verdict  for  the  plaintiff  it  was  moved,  in  arrest  of  judgment, 
that  the  consideration  was  passed  before  the  promise  was 
given,  and  therefore  the  promise  was  void  as  having  been 
given  without  a  consideration ;  but  the  Court  held  that  a 
valid  contract  was  created  by  the  request  of  the  plaintifTs 
services  and  the  rendering  of  the  services  in  pursuance  of 
the  request.  The  Court  is  further  reported  to  have  agreed 
''  that  a  mere  voluntary  courtesy  will  not  have  a  considera- 

(a)  See  autey  p.  11.  Smith's  L.  C,  5th  ed.,  135  j  FUher  t. 

(6)  Chit.  CJontr.  5th  ed.,  57,  58 ;      Pyiw,lM.  &  G.  265,  n.  (6)  cited ^o*^ 
Smith's   Contr.,  3rd  ed.,   156,  160 ;       p.  26. 

notes  to  Lamplmgh  t.  Bratkwait,  1  (e)    Hobart,  105 ;  1  Smith,  L.  C, 

5th  ed.,  135. 
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tion  to  uphold  an  assumpsit,  but  if  that  courtesy  were 
moved  by  a  suit  or  request  of  the  party  that  gives  the  as- 
sumpsit  it  will  bind."  Accordingly,  wherever  work  is  done  or 
services  rendered  by  one  person  at  the  request  of  another, 
provided  snch  work  or  services  are  not  asked  for  and  per- 
formed as  a  gratuitous  favour,  a  contract  is  formed  to  pay 
the  value  (a). 

A  contract  of  guarantee  is  usually  made  in  the  form  of  a 
request  or  offer,  acceded  to  by  performance.  A  person  says 
to  another,  ''If  you  will  employ  this  man  as  your  agent  for 
a  time,  I  will  be  responsible  for  all  such  sums  as  he  shall 
receive  during  that  time  and  neglect  to  pay  over  to  you." 
The  party  indemnified  is  not  therefore  bound  to  employ  the 
person  designated  by  the  guarantee,  but  if  he  do  employ 
him  then  the  guarantee  attaches  and  becomes  binding  on 
the  party  who  gave  it  {b).  So,  contracts  of  forbearance  are 
commonly  made  in  the  form  of  a  request  of  forbearance  upon 
certain  terms.  The  creditor  is  not  bound  to  forbear,  but  if 
he  does  forbear  as  requested,  he  becomes  entitled  to  exact 
the  terms  upon  which  the  forbearance  was  asked  (c) . 

A  common  example  of  this  mode  of  contracting  occurs 
upon  the  payment  of  money  by  one  person  at  the  request  of 
another.  If  one  requests  another  to  pay  money  for  him,  in 
a  manner  importing  an  undertaking  to  repay  it,  the  amount 
paid  becomes  a  debt  due  to  the  party  paying  from  him  at 
whose  request  it  is  paid, — the  request  to  pay  and  the  pay- 
ment according  to  the  request  forming  a  contract  to  pay  the 
amount,  which  is  technically  described  in  law  as  a  debt  "  for 
money  paid  by  the  plaintiff  for  the  defendant  at  his  re- 
quest "  {d).  Money  paid  by  the  plaintiff,  against  the  payment 
of  which  the  defendant  has  agreed  to  indemnify  him,  may 
in  general  be  recovered  by  the  plaintiff  from  the  defendant 
as  being  money  paid  at  his  request,  the  indemnity  being 
treated  as  equivalent  to  a  request  (e) .    Where  the  defendant 

(a)  See  Jewry  y.  Busk,  5  Taunt.  head  y.  Sproson,  6  H.  &  N.  728;  80 
302.  L.  J.  Ex.  265. 

(b)  Per  Parke,  B.,  Kenuaway  y.  (c)  Morton  v.  Bum,  7  A.  &  E.  19. 
Treleavan,  5  M.  &  W.  498,  601 ;  and  (d)   BHttain  v.  Lloyd,  14  M.  k  W. 
see  MlUs  y.  BlaekaU,  11  Q.  B.  358,  762  ;  Lewi*  y.  Campbell,  8  0.  B.  541. 
366;  Offord  y.  Daviee,  12  C.  B.  N.  (e)   Weetropp  y.  Solomon,  8  C.  B. 
S.  748;  31  L.  J.  C.  P.  319 ;   West-  346,  369;  Lewu  y.  Campbell,  eupra. 
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requested  the  plaintiff  to  bring  an  action  in  a  matter  in 
which  the  defendant  was  interested,  and  the  plaintiff  incurred 
costs  in  so  doing,  he  was  held  entitled  to  recover  the  amount 
as  money  paid  at  the  request  of  the  defendant  (a).  Where 
the  plaintiff  has  been  compelled  to  pay  an  accommodation 
bill  accepted  by  him  for  the  acdommodation  of  the  defendant, 
the  payment  may  be  considered  as  made  at  the  request  of 
the  defendant,  and  may  be  recovered  as  money  paid  at  his 
request  (fe). 

Contracts        jf  a  consideration  is  offered  or  performed  in  a  manner  im- 

annng  ....  7  .  « 

upon  ac-  portmg  the  intention  of  being  paid  for  it,  the  acceptance  of 
^P^^^the  consideration  imports  a  promise  to  pay  for  it  on  the 
conBidera-  terms  of  the  offer,  as  where  goods  are  offered  for  sale  by 
the  plaintiff  and  accepted  by  the  defendant,  or  where  money 
is  offered  on  loan  by  the  plaintiff  and  accepted  by  the  de- 
fendant. A  previous  request  on  the  part  of  the  promisor 
to  perform  the  consideration  is  here  immaterial,  the  accept- 
ance of  it  showing  a  sufficient  agreement  on  his  part  to  sup- 
port a  contract. 

Hence,  in  pleading  a  contract  of  this  kind,  the  allegation  of 
a  previous  request,  though  formerly  usual,  is  inartificial ;  such 
a  request  need  neither  be  alleged  or  proved.  The  following 
observations  of  Serjeant  Manning  on  this  subject,  have  been 
pronounced  by  Parke,  B.,  to  be  perfectly  correct  (c): — ^'  The 
statement,  according  to  modem  practice,  of  the  accrual  of  a 
debt  for,  or  the  making  of  a  promise  for  the  payment  of  the 
price  of  goods  sold  and  delivered,  or  for  the  repayment  of 
money  lent,  as  being  in  consideration  of  goods  sold  and  de- 
livered, or  money  lent  to  the  defendant,  at  his  request,  is 
conceived  to  be  an  inartificial  mode  of  declaring.  Even 
where  the  consideration  is  entirely  past,  it  appears  to  be 
unnecessary  to  allege  a  request,  if  the  act  stated  as  the  con- 
sideration cannot  from  its  nature  have  been  a  gratuitous 
kindness,  but  imports  a  considerationj?^^^;  it  being  imma- 
terial to  the  right  of  action,  whether  the  bargain,  if  actually 

(a)  Bailmf  v.    Haines,  18  Q.  B.  514.  And  see  poH^  ^.  43. 
816,  832.  (c)  Per  Parke,  B.,  Fietors  ▼.  Da- 

{b)  Garrard  v.   Cottrell,  10  Q.  B.  rt>#,  12  M.  k  W.  758,  769,  citing  the 

679 ;  and  see  Sleigh  ▼.  Sleigh,  6  Ex.  note  to  Fieher  v.  Pgne,  1  M.  &  0. 266. 


SECT.  I.  §  1.   SIMPLE  CONTBACT8  ABI81N0  FROM  AGREEMENT.    27 

concluded  and  executed^  or  the  loan^  if  made,  and  the  monies 
actually  advanced,  was  proposed  and  urged  by  the  buyer  or 
by  the  seller,  by  the  borrower  or  by  the  lender/' 

A  mere  assent  to  or  acquiescence  in  the  performance  of  p<»«^*« 
the  consideration  may  be  sufficient  to  import  an  agreement  from  •mmt 
to  pay  for  it.   Thus,  where  the  plaintiff,  a  surgeon,  attended  J^^^I 
a  pauper  belonging  to  a  parish  of  which  the  defendant  was  «dCT»tion. 
overseer,  and  therefore  legally  bound  to  supply  the  pauper 
with  medical  attendance,  it  was  held  that  the  knowledge  of 
the  overseers  of  the  plaintiff's  attendance,  and  their  allow- 
ing  him  to  continue  his  attendance  after  such  knowledge, 
was  equivalent  to  a  request  to  give  such  attendance  and 
imported  an  agreement  to  pay  for  it  (a).     So,  where  the 
plaintiff,  a  surgeon,  had  attended  a  pauper  belonging  to  the 
parish  of  which  the  defendant  was  overseer,  and  the  latter 
requested  the  plaintiff  to  make  out  his  bill  to  the  parish  and 
said  that  he  should  be  paid,  the  defendant  was  held  liable, 
Bayley,  J.,  saying,  ''  The  conduct  of  the  defendant  as  the 
overseer  of  the  parish  amounted  to  an  acknowledgment  on 
his  part  that  the  plaintiff  had  attended  at  the  defendant's 
wish,  and  upon  his  responsibility''  {b). 

In  the  above  cases  the  consideration  performed  by  the 
plaintiff,  the  surgeon,  discharged  the  defendant,  the  over- 
seer, from  a  legal  duty,  so  that  he  in  fact  received  the 
benefit  of  the  performance,  a  circumstance  which  would 
greatly  strengthen  the  inference  of  a  promise  to  be  drawn 
from  his  knowledge  and  acquiescence.  But  in  the  case  of 
necessaries  supplied  to  a  child  with  the  knowledge  of  the 
father,  but  without  his  order  or  authority^  there  being  no 
legal  duty  in  the  father  to  maintain  his  child  from  which  he 
is  thereby  relieved,  it  is  held  that  no  inference  of  a  promise 
to  pay  for  the  necessaries  can  be  drawn  only  from  his  know- 
ledge of  the  supply.  The  mere  moral  duty  of  the  father  to 
maintain  his  child  affords  no  inference  of  a  legal  promise  to 
pay  his  debts.     In  order  to  bind  a  father  in  point  of  law 

(a)  Lamb  r.BMnce,^yi.kS,  276;  (&)  Wing  ?.  MiU,  1  B,   k   Aid. 

Paynter  v.  William*,  1  C.  &  M.  810 ;       104. 
and  see  Tomlituan  t.  BetUall^  6  B.  & 
C.  738. 


28  CHAP.  I.    FORMATION   OF   CONTRACTS. 

for  a  debt  incurred  by  his  child,  it  must  be  proved  that  he 
has  contracted  to  be  bound  just  in  tbe  same  manner  as  such 
a  contract  would  be  proved  against  any  other  person  (a) . 

"WiieKexe.      t^q  consideration  may  be  executed  under  such  circum- 
■ideration    stances  that  there  can  be  no  presumption  of  an  agreement 
atea^wn!^  to  pay  for  it,  in  which  case  it  will  not  create  a  contract. 
^'^^^  The   plaintiflF  having  contracted  with  the   defendant  to 

command  a  ship  for  a  certain  voyage,  abandoned  the  com- 
mand  during  the  voyage,  but  rendered  services  in  assisting 
to  navigate  the  ship,  and  claimed  to  be  paid  for  the  services 
thus  rendered ;  it  was  held  that  he  failed  in  proving  any  con- 
tract to  pay  for  them,  because  they  were  done  without  the 
request  or  knowledge  of  the  defendant,  and  because  the  de- 
fendant had  not  voluntarily  accepted  them.  Pollock,  O.B., 
said,  ^'  A  recognition  or  acceptation  of  services  may  be  suf- 
ficient to  show  an  implied  contract  to  pay  for  them,  if  at  the 
time  the  defendant  had  power  to  accept  or  refuse  the  ser- 
vices. But  in  this  case  it  was  not  so.  The  defendant  did 
not  know  of  the  services  until  the  return  of  the  vessel,  and 
it  was  then  something  past  which  would  not  imply,  perhaps 
would  not  support  a  promise  to  pay  for  it.  ITie  benefit  of 
the  service  could  not  be  rejected  without  refusing  the  pro- 
perty itself.  The  ship  came  home,  say  partly  by  the  assist- 
ance of  the  plaintiif :  what  could  the  defendant  do  but  re- 
ceive his  ship  back  again  ?  There  was  nothing  in  that  to 
imply  a  contract  to  pay  the  defendant  anything^^  (6) . 

The  defendant  having  ordered  goods  of  one  person,  the 
plaintiff,  a  different  person,  sent  the  goods,  and  the  defendant 
having  consumed  the  goods  before  he  had  notice  that  they 
belonged  to  the  plaintiff,  it  was  held  that  he  was  not  liable 
to  the  plaintiff  for  the  price,  on  the  ground  that  not  having 
had  any  option  of  returning  the  goods  to  the  plaintiff,  no 
agreement  with  him  could  be  inferred  from  the  acceptance 
of  them  (c). 

In  the  case  of  buildings  erected  upon  land  under  alleged 

(a)  Mortimore  y.  JFriffht,  fi  M.  &  {b)  Taylor   v.   Laird,    1  H.  &  N. 

W.  482 ;  Hodget  v.   Hodges,  Peake,  266 ;  25  L.  J.  Ex.  829. 

Ad.  C.  79 ;  Seaborne  t.  Maddy,  9  C.  (c)  JBoulton  v.   Jones,  2  H.  &  N. 

ft  P.  497 ;  and  see  Law  v.   Wilkin,  564 ;  27  L.  J.  Ex.  117. 
6  A.  &  £.  718. 
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contracts  to  pay  for  them,  the  inference  as  to  the  accept- 
ance of  the  consideration  drawn  from  keeping  possession  of 
the  buildings,  is  different  from  the  case  of  goods  and  chat- 
tels delivered  and  retained.  The  possession  of  the  land  by 
the  owner  necessarily  involves  possession  of  the  buildings, 
without  allowing  him  any  option  of  rejecting  them.  Mere 
possession  of  land,  therefore,  does  not  raise  any  inference 
of  the  acceptance  of  buildings  placed  on  it  by  another,  in  a 
sense  implying  a  consent  to  pay  for  them  (a). 

Still  less  can  an  agreement  be  presumed  from  a  considera- 
tion performed  against  the  express  consent  of  the  other 
party,  although  he  may  derive  some  benefit  from  it  (/>). 
Accordingly,  where  a  chattel  is  detained  under  a  claim  of 
lien  against  the  owner,  and  charges  are  incurred  in  keeping 
and  taking  care  of  it  during  the  detention,  no  claim  can  be 
made  against  the  owner  in  respect  of  such  charges  (c). 

Where  the  consideration  has  been  obtained  by  the  defen-  Contnurti 
dant  from  the  plaintiff  by  wrongful  or  fraudulent  means,  ^^^Li«ie 
the  defendant  cannot,  in  general,  set  up  his  intention  to  JJ[^^  ^V 
commit  a  wrong  or  a  fraud  in  order  to  contradict  the  infer-  wtom  or 
ence  of  a  contract  on  his  part  to  pay  for  the  consideration. 
The  defendant  by  fraud  procured  the  plaintiff  to  sell  goods  to 
a  third  person,  who  was  insolvent,  for  the  purpose  of  getting 
them  into  his  own  possession  ;  it  was  held  that  the  plaintiff 
might  recover  the  value  of  the  goods  as  upon  a  sale  to  the 
defendant,  who  had  obtained  possession  of  them,  and  that 
the  defendant  could  not  be  permitted  to  account  for  the  pos- 
session by  setting  up  the  sale  to  the  third  party,  which  he 
had  himself  procured  by  fraud  (cZ).     The  defendant  enticed 
away  an  apprentice  from  the  plaintiff's  service  and  appro- 
priated the  services  of  the  apprentice  to  his  own  use ;  it  was 
held  that  the  plaintiff  might  waive  the  wrong  and  claim  from 
the  defendant  the  value  of  the  services  which  the  defendant 

(a)  Munro  t.  Buii,  8  E.  A  B.  738 ;  (rf)  Hill  t.  PerroU,  3  Taunt.  274  ; 
Ellit  T.  Hatnlen,  8  Taunt.  52 ;  MUner  see  the  obsenration  on  this  case  by 
V.  Field,  6  Ex.  829  ;  Famtworth  r.  Parke,  B.,  Selway  r.  Fogg,  6  M.  &  W. 
Oarrard,  1  Camp.  38.  83,  84 ;  and  see  Biddle  t.  Levy,  1 

(b)  See  Stoke*  v.  Lewis,  1  T.  R.  20.       Starkie,  20 ;  per  Lord  Abingor,  C.  B., 
(r)  BrUieh  Umpire  Skipping  Co,      RuseeU  r.  BeU,  10  M.  &,  W.  840, 

T.  Sofnet,  B.  B.  &  £.  868 ;  80  L.  J.      352. 
Q.B.  229. 
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had  obtained  from  the  plaintiff's  apprentice,  as  having  been 
performed  at  the  request  of  the  defendant  (a).  The  plaintiff 
having  taken  an  excursion  ticket  for  a  journey  on  the  defen- 
dants' railway,  which  was  subject  to  the  express  condition 
that  no  luggage  was  allowed,  took  certain  luggage  with  him 
and  had  it  carried  on  the  journey ;  it  was  held,  upon  the 
principle  above  stated,  that  he  was  liable  to  pay  the  usual 
charge  for  the  carriage  of  the  luggage,  as  upon  a  contract 
arising  from  his  obtaining  the  benefit  of  the  carriage,  and 
that  the  defendants  had  a  lien  upon  the  luggage  for  the 
amount  {b), 
merecon-  But  where  the  consideration  has  been  obtained  by  the 
obtained  bj  defendant  from  the  plaintiff  by  means  of  a  fraudulent  con- 
rent*oon-  ^^act  which  the  plaintiff  is  entitled  to  rescind  on  the  ground 
tract.  of  fraud  (c),  the  plaintiff  cannot  assert  any  other  contract 
than  that  in  fact  made.  He  must  either  sue  upon  that, 
or,  disaffirming  it,  he  must  sue  for  the  fraud  as  a  substan* 
tive  wrong,  or  for  the  recovery  of  his  property  obtained 
by  means  of  it  (cf).  The  plaintiff  sold  goods  to  the  de- 
fendant to  be  paid  for  by  a  bill  of  a  third  party  "  with- 
out recourse  on  the  buyer  in  case  of  its  not  being  paid ;" 
the  bill  was  worthless,  as  the  defendant  knew  at  the  time 
of  the  sale;  it  was  held  that,  though  the  plaintiff  might 
avoid  the  sale  and  sue  for  the  recovery  of  his  goods,  or 
might  bring  an  action  for  the  fraud,  he  could  not  recover 
in  an  action  for  goods  sold  to  the  defendant  (e).  The  plain- 
tiff having  been  induced  by  fraud  to  sell  goods  to  the  de- 
fendant upon  credit,  upon  discovering  the  fraud  sued  the 
defendant  for  the  price  before  the  credit  had  expired ;  it 
was  held  that  he  had  misconceived  his  remedy;  the  de- 
fendant was  not  liable  according  to  the  contract,  and  if  the 
plaintiff  disaffirmed  the  contract  the  goods  remained  his 
property  (/).  The  plaintiff  contracted  to  do  certain  work 
for  the  defendant  at  a  certain  price  upon  a  fraudulent  mis- 

(a)  Lightly  t.   Clouston,  1  Taunt.  852 ;  Ferguson  v.   Carrington,  9  B. 

112  ;  Fotiery. Stewart,  8  M.  &S.  191.  &0.59  ;  StruHy.  Smith,  1  C.  M.&B. 

{b)  Rumteg  t.  NorthScutem  Rg.  812 ;  Seltoag  y.  Fogg,  5  M.  &  W.  83. 

Co.,  14  C.  B.  N.  S.  641 )  32  L.  J.  C.  {e)  Read  v.  Hutchinson^  3  Camp. 

P.  244.  852. 

(c)  S©6  postt  Chap.  I,   Sect.  VI,  (f)  Ferguson  v.   Carrington,  9  B. 

"  Fraud."  &  C.  69 ;  Strutt  y.  SmUh,  1  C.  M.  & 

{d)  Read  y.  Rntchinson,  8  Camp.  B.  812. 
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representation  of  the  defendant  as  to  the  quantity,  and 
having  done  the  work,  sued  the  defendant  for  its  full 
yalue  as  work  and  labour  done  at  the  request  of  the  defend- 
ant ;  it  was  held  that  there  was  no  contract  to  that  effect, 
but  that  he  might  either  claim  the  contract  price,  or  might 
repudiate  the  contract  and  sue  the  defendant  in  an  action 
for  the  deceit  (a) . 

Contracts  founded  upon  executed  considerations  in  the  C<mtneu 
manner  above  mentioned  frequently  arise,  where  a  contract  on  put  per- 
with  an  executory  consideration  has  been  rescinded  after  ^'^"°"*^**^ 
part  performance  of  the  consideration.    A  new  contract  may  tory  eotui- 
arise  upon  the  part  performance  of  the  consideration,  in  re- 
spect of  its  having  been  performed  upon  request,  or  being 
retained  and  accepted. 

Under  a  contract  with  an  executory  consideration,  if  the  Where  d«- 
promiser  after  part  performance  of  the  consideration  refuses  completion 
or  prevents  the  completion,  the  promisee  may  insist  upon  JJ^^"^  **^ 
his  rights  under  the  contract,  but  in  general  he  has  the  miser, 
option  to  treat  the  contract  as  rescinded,  and  prefer  a  claim 
upon  a  new  contract  arising  in  respect  of  the  consideration 
executed,  as  accepted  by  the  promiser  or  as  executed  at  his 
request,  as  in  the  following  examples :  —  The  defendant 
ordered  of  a  publisher  a  work  to  be  delivered  in  twenty-four 
monthly  parts,  and  after  receiving  eight  he  refused  to  re- 
ceive more ;  the  original  contract  could  not  be  enforced  be- 
cause it  was  within  the  Statute  of  Frauds  and  not  made  in 
writing ;  but  it  was  held  that  the  defendant,  by  accepting 
and  keeping  the  eight  numbers,  became  liable  on  a  new 
contract  to  pay  the  value  of  them  {b).  The  defendant  en- 
gaged the  plaintiff  to  write  a  treatise  for  a  periodical  publi- 
cation ;  the  plaintiff  commenced  the  treatise,  but  before  ho 
had  completed  it  the  defendant  abandoned  the  publication ; 
it  was  held  that  the  plaintiff  might  treat  the  original  con- 
tract as  rescinded,  and  sue  for  the  value  of  the  work  already 
done  without  completing  the  treatise  (c).  The  defendant 
employed  the  plaintiff  to  find  a  purchaser  for  an  estate  upon 

(a)  Selway  r.  Fo^ff,  6  M.  A  W.  (6)  Mavor  r.  Pyne,  3  Bing,  285. 

83.  {c)  PlanckS  r,  Colbum,  8  Bing.  14. 
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the  terms  of  receiving  a  percentage  on  the  purchase  money ; 
the  plaintiff  having  found  a  purchaser^  the  defendant  refused 
to  complete  the  sale ;  it  was  held  that  the  plaintiff  might 
recover  the  value  of  the  work  and  labour  which  he  had  per- 
formed, as  having  been  performed  at  the  request  of  the 
defendant  (a) .  The  defendants,  a  public  company,  employed 
the  plaintiff,  a  broker,  to  dispose  of  their  shares  on  the  terms 
that  he  should  be  paid  £100  down,  and  £400  in  addition 
upon  the  allotment  of  the  whole  of  the  shares  of  the  com- 
pany ;  the  plaintiff  disposed  of  part  of  the  shares,  when  the 
company  wound  itself  up  and  so  prevented  him  from  dis- 
posing of  the  remainder  and  earning  the  £400 ;  it  was  held 
that  the  plaintiff  was  entitled  to  recover  a  part  of  the  £400 
proportionate  to  the  work  done,  as  having  performed  it  at 
the  request  of  the  company  {b) ,  An  agreement  was  made 
that  the  plaintiff  should  supply  the  defendant  with  board 
and  lodging  to  be  paid  for  by  certain  furniture  of  the  de- 
fendant to  be  taken  at  a  valuation ;  the  defendant  having 
suffered  the  furniture  to  be  taken  in  execution,  and  so  pre- 
vented the  further  completion  of  the  contract,  he  was  held 
liable  for  the  value  of  the  board  and  lodging  which  he  had 
already  received,  as  having  been  provided  at  his  request  (c). 
By  a  contract  made  between  the  plaintiff  and  the  defendant, 
the  plaintiff  was  to  supply  the  defendant  with  a  certain 
quantity  of  furniture  on  the  terms  of  payment,  one  half  in 
cash  and  the  other  half  by  bill  at  six  months  ;  after  delivery 
of  a  portion  under  the  contract,  the  defendant  refused  to 
take  any  more ;  it  was  held  that  the  refusal  of  the  de- 
fendant entitled  the  plaintiff  to  treat  the  contract  for  pay- 
ment by  bill  as  at  an  end,  and  at  once  to  recover  the  value 
of  the  goods  received  by  the  defendant  in  an  action  for  goods 
sold  and  delivered  (rf).  An  author  employed  a  printer  to 
print  a  work,  who  printed  a  portion  of  the  copy  delivered 
to  him  for  that  purpose,  but  discovering  that  another  por- 
tion offered  for  printing  was  libellous  refused  to  print  it ;  it 

(a)  Prickett  v.  Badger,  1  C.  B.  N.  34  L.  J.  C.  P.  16. 

S.  296;  26  L.  J.  C.  P.  88;  and  see  (c)  KeytY.  Harwood,2  G.B.  905; 

De  Bemardy  y.  Bardiny,  S  £x.  822  ;  and  see  Ciarke  i.  WeHrope,  18  G.  B. 

22  L.  J.  Ex.  340.  765 ;  25  L.  J.  C.  P.  287. 

(6)  Inchbald  t.  Western  Neilgherry  {d)  Bartholemew  y.  Marhwick,  16 

Tea  Company,  17  0.  B.  N.  S.  733  j  C.  B.  N.  S.  711 ;  33  L.  J.  0.  P.  116. 
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was  held  ihat  he  was  entitled  to  recover  the  value  of  his 
work  for  the  portion  printed,  as  having  been  done  at  the 
request  of  the  defendant  (a).  In  this  case  the  defendant 
did  not  in  terms  repudiate  the  contract,  but  prevented  the 
completion  of  it  except  in  an  illegal  manner,  which  was ' 
held  to  be  equivalent  to  repudiation. 

Similarly,  upon  a  contract  with  an  executory  consideration.  Where  d»- 
if  the  promisee  after  part  performance  of  the  consideration  compieiioa 
refuses  to  complete  it,  the  promiser  may  in  general  treat  the  jj^*******  ^ 
contract  as  rescinded ;  but  in  such  case,  by  retaining  the  miaee, 
part-performed  consideration,  he  may  render  himself  liable 
upon  a  new  contract  arising  from  such  executed  considera- 
tion. Thus,  in  contracts  of  sale  of  a  certain  quantity  of  any 
article,  if  part  only  is  dehvered  and  the  seller  fails  to  deliver 
the  rest,  the  purchaser  may  return  the  part  delivered ;  but  if 
he  elects  to  keep  it  after  the  seller  has  failed  in  performing 
his  contract,  he  is  taken  to  consent  to  pay  the  value  {b). 
So,  under  a  contract  of  sale  of  goods  by  description,  if  the 
goods  dehvered  are  not  according  to  the  description  they 
may  be  returned;  but  if  they  are  kept  the  seller  may  claim 
their  value,  because  as  explained  by  Parke,  J.,  "  from  the 
circumstances  a  new  contract  may  be  implied''  (r).  The 
defendant  ordered  two  dozen  of  wine  and  the  plaintiff  sent 
four ;  the  defendant  kept  a  portion  and  sent  back  the  rest, 
and  was  held  liable  only  for  the  portion  which  he  kept.  As 
explained  by  Alderson,  B.,  ''  The  defendant  had  a  right  to 
send  back  all ;  he  sends  back  part.  What  is  this  but  a  new 
contract  as  to  the  part  he  keeps?''  (c2).  A  written  agree- 
ment was  made  for  the  performance  of  certain  building  work 
by  the  plaintiff  for  the  defendant,  but  the  agreement  as  to 
the  mode  and  time  of  building  was  not  complied  with,  and 
the  defendant  acquiesced  in  and  accepted  the  building  in  a 
different  form;  it  was  held  that  there  was  a  new  agreement, 
under  which  the  plaintiff  was  entitled  to  recover  (e). 

(a)  CUmr.  Tatm,l  H.  &  N.  78}  (d)  Sarir.MUU^nU.  kW,S6, 

25  L.  J.  Ex.  287.  («)  -B«ni  t.  Miller,  4  Taunt.  746 1 

(h)  See  SkiptonY.  CoMOfi,  5  6.  ft  0.  Mid  tee  Luetu  t.  Godwin^  8  Bing. 

878;  OxendaleY.  ITeO^rvZ/,  9  6.  ft  G.  N.  C.  737  i   Lamprell  t.  BilUriewf 

886 ;  Cktmpion  r.  Short,  1  Cunp.  68.  Vnion^  8  Bx.  288 ;  and  see  anie^  p.  28. 

(e)  SeadT.lianm,;10B.  ftO.488,441. 

h 
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Where  part  The  original  contract  may  in  its  terms  provide  against 
S!ce™'  *^^  exclude  any  claim  being  made  for  a  part  performance 
proyided  of  the  consideration ;  and  then^  so  long  as  the  contract  re- 
^e^gixud  mains  open  and  onrescinded,  the  part  performance  must  be 
contract,  referred  to  the  original  contract^  and  no  new  contract  can 
arise  respecting  it. 

In  the  ordinary  cases  of  one  person  employing  another  to 
do  any  work  or  services  for  him,  the  employment  cannot  be 
revoked  before  completion  without  reimbursing  the  person 
employed  for  the  labour  and  expense  he  has  already  in- 
curred under  the  employment.  As  for  instance,  in  the 
case  where  an  artist  has  been  employed  to  paint  a  picture 
and  the  employer  revokes  the  order  before  the  completion 
of  the  picture,  the  artist  would  be  entitled  to  compensation 
for  the  labour  he  has  bestowed  and  the  money  he  has  spent. 
But  this  right  must  always  depend  upon  the  terms  of  the 
contract ;  and  though  a  general  employment  may  carry  with 
it  the  right  of  revocation  upon  payment  of  what  has  been 
done  under  it,  yet  it  is  perfectly  possible  that  there  may  be 
a  contract  of  employment  of  a  qualified  nature  to  the  effect 
that  if  the  work  is  not  completed  there  is  not  to  be  any  pay- 
ment. Thus,  in  the  case  of  house-agents,  ship-brokers,  and 
businesses  of  that  kind,  the  employment  may  be  revoked 
without  any  compensation  (a).  The  plaintiffs,  carrying  on 
the  business  of  clerical  agents  for  the  sale  of  livings  upon 
the  terms  of  a  fee  of  three  guineas  for  entering  particulars 
in  their  books  and  making  inquiries,  and  five  per  cent, 
upon  the  purchase-money  on  effecting  a  sale,  were  employed 
by  the  defendant  to  sell  an  advowson  under  an  agreement 
to  forego  their  usual  fee  of  three  guineas;  the  defendant 
having  afterwards  himself  sold  the  advowson,  the  plaintiffs 
brought  an  action  in  which  they  claimed  to  be  paid  for  the 
entry  and  inquiries  as  services  rendered  at  the  request  of 
the  defendant ;  but  it  was  held  that  by  the  terms  of  their 
employment  such  services  were  not  to  be  paid  for,  except 
in  the  event  of  their  effecting  a  sale  (&).  An  estate  agent 
was  employed  to  sell  or  mortgage  a  house  on  the  terms  of 
being  paid  a  certain  sum  if  successful ;  the  mortgage  was 

(a)  See  per  Jerris,  C.J.,  Simp$on  (b)  Simpson  v.  Lati^y  17  0,B,e03i 

T.  Lamb,  25  L.  J.  C.  P.  113, 116.  26  L.  J.  C.  P.  118. 
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prociuedj  but  not  throngli  his  efforts ;  it  was  held  that  he 
had  no  claim  for  the  servioes  rendered  by  him  (a).  The 
plaintiff^  a  ship-broker,  was  employed  to  procure  a  charter 
for  a  ship,  upon  the  terms  according  to  the  usage  of  the 
trade  that  a  ooimnission  was  payable  if  the  bargain  was 
made,  but  if  the  bargain  went  off  nothing  was  payable ;  the 
ship-broker  procured  a  charter,  but  the  bargain  went  off; 
he  was  held  not  to  be  entitled  to  any  payment  for  his  ser- 
yices  {b).  An  architect  agreed  to  prepare  plans  for  build- 
ing on  certain  land,  on  the  terms  that  he  was  to  make  no 
charge  for  the  plans  unless  the  land  was  disposed  of  for 
the  purpose  of  the  building,  when  he  was  to  be  employed  as 
the  architect;  the  land  having  been  otherwise  disposed  of, 
it  was  held  that  he  could  not  recover  for  his  services  (c).  A 
contract  was  made  between  the  captain  of  a  ship  and  a  sailor 
that  the  latter  should  be  paid  a  fixed  sum  for  his  services 
during  a  voyage,  provided  he  proceeded,  continued,  and  did 
his  duty  as  mate  during  the  voyage ;  the  sailor  having  died 
during  the  voyage,  it  was  held  that  no  wages  could  be 
claimed  either  under  the  contract  or  for  the  services  per- 
formed {d).  The  plaintiff  undertook  to  repair  certain  articles 
and  make  them  complete  for  £10,  and  did  certain  repairs  on 
them,  but  failed  to  make  them  complete ;  it  was  held  that 
he  was  not  entitled  to  claim  any  remuneration  for  the  work 
done  (e). 

Upon  this  principle,  where  by  charterparty  the  charterer 
covenants  to  pay  freight  for  goods  to  be  delivered  at  a 
certain  place,  and  the  ship  is  wrecked  before  arrival  there, 
he  cannot  be  charged  with  freight  pro  rata  itineris  upon  a 
delivery  and  acceptance  of  the  goods  at  the  place  of  the 
wreck  (/) .  But  a  new  contract  to  pay  freight  pro  ra  td  may  be 
inferred  from  an  acceptance  of  the  goods  at  an  interme- 
diate port  instead  of  tiie  destined  port  of  delivery,  if  such 

(a)  Green  T.  Af«/««,  30  L.  J.  C.  P.  X>od«,  8  East,  300 ;  Jewe  y. /foy,  1  C. 

848.  M.    k  B.    816;  and  see    HuiU  v. 

(h)  Sead  T.  Sann,  10  B.  &  C.  438.  Heighiman,  2  East,  146. 

(c)  Moffatt   T.   Laurie^  15  C.  B.  (e)  Sinclair  t.  Bowlet,  9  B.  &  C. 

688;24L.  J.  O.P.  66.  92. 

(<i)  Ouiter  v.  Powell,  6  T.  R.  820  j  (/)  Cook  v.  Jennings,  1  T.  R.  881 ; 

S.  C.  2  Smith's  L.  C.  1 ;  Applei^  T.  JBunier  ?.  PrUaep,  10  East,  878,  894. 

d2 
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acceptance  was  voluntary  and  the  further  carriage  of  the 

goods  was  intentionally  dispensed  with  (a). 
Where  oon.      Where  a  contract  after  part  performance  is  rescinded  by 
adndethj  cxpress  agreement  of  the  parties^  the  liability  in  respect  of 
1^^™^*  the  part  performance  must^  in  general^  be  referred  to  the 
perfonn-     agreement  for  rescission  (i) . 


Contract         Where  an  executory  contract  has  been  completely  per- 

Ea  com-  formed  and  there  is  left  only  a  present  money  debt  payable 
J^'^f  under  it,  the  law  implies  in  point  of  form  a  new  contract  to 

**®*?^^    pay  such  debt  as  arising  upon  the  executed  consideration. 

tion.  The  object  of  this  implication  seemjs  to  be  to  enable  the 

plaintiff  for  the  purposes  of  pleading  and  procedure  to 
state  his  claim  in  the  concise  and  general  form  of  an  inde^ 
bitatus  count,  as  ^'for  money  payable  for  goods  sold  and 
delivered  '/*  or  ''for  goods  bargained  and  sold/'  or  ''for  work 
done  and  materials  provided  at  the  request  of  the  plaintiff,^' 
etc.,  as  the  case  may  be,  reserving  the  particular  circum- 
stances of  the  debt,  if  disputed,  to  be  given  in  evidence  (c). 
The  contract  thus  implied  has  been  explained  as  follows  : 
— "  The  principle  on  which  the  cases  have  been  decided,  as 
to  the  proper  mode  of  declaring  where  the  original  contract 
has  been  executory,  but  the  period  of  credit  has  expired  or 
condition  has  been  performed,  is  not  that  the  law  alters  the 
mode  of  declaring  on  the  original  contract  and  states  it  not 
according  to  the  fact,  but  that  it  conclusively  infers  that 
simple  contract  to  pay  the  price  for  goods  sold  and  de- 
livered, which  would  arise  upon  the  facts  of  a  sale  and  de- 
livery without  any  special  circumstances  accompanying 
them.  He  who  seeks  to  disturb  that  inference  must  not 
content  himself  with  merely  showing  conditions  or  other 
special  provisions  forming  part  of  the  contract  at  the  time 
of  its  being  entered  into ;  he  must  show  them  in  existence 
and  operation  at  the  time  of  action  brought;  if  not,  they 

(a)  Vlierboom  r.  Chapman^  18  M.  (c)  2  Wms.    Saund.     349  h;  (2) ; 

&  W.  280,  288 ;  and  see  HUchU  r.  Streeter  v.  fforloek,  1  Bing.  34,  87  ; 

Atkimion,  10  East,  295,  as  to  freight  Sione  v.  Rogers,  2  M.  &  W.  448, 448 ; 

pro  ratd  for  an  inoomplete  cargo.  Lucas  r,  Godwin,  8  Bing.  N.  0.  787  ; 

(J)  See  Qrimman  r.  Ugge^  8  B.  &  See  The  Common  Law  Procedure  Act, 

O.  824;   James  t.  CoiUm^  7  Bing.  1862  (15  &  16  Vict.  c.    76),  s.  69, 

266.  ^  Sched.B. 
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may  be  stmck  out  of  consideration  and  the  contract  treated 
as  originally  simple,  unconditional,  and  executed ''  (a). 

The  following  cases  will  serve  as  examples  of  the  operation 
of  this  principle : — ^The  plaintiff  agreed  to  give  a  horse,  war- 
ranted sound,  in  exchange  for  a  horse  of  the  defendant  and 
a  sum  of  money ;  the  horses  were  exchanged,  but  the  de* 
fendant  refused  to  pay  the  money  on  the  ground  that  the 
pkdntiff's  horse  yr^&  unsound ;  it  was  held  that  the  plaintiff 
might  claim  the  money  as  payable  for  a  horse  sold  and  de- 
Uvered  {b).  The  plaintiff  agreed  to  let  the  defendant  a  mu- 
sical box,  on  the  understanding  that,  if  it  was  damaged,  the 
defendant  was  to  have  it  and  pay  a  certain  sum  of  money ; 
the  defendant  received  the  box  accordingly,  and  it  was 
damaged  while  in  his  possession;  it  was  held  that  the 
plaintiff  was  entitled  to  claim  the  agreed  sum  as  payable 
for  goods  sold  and  delivered  {c).  The  plaintiff  contracted 
with  the  defendant  ^^to  build  an  engine  of  100-horse  power 
for  the  sum  of  £2500,  to  be  completed  and  fixed  by  the 
end  of  December,''  and  after  completing  the  contract 
sought  to  recover  the  price  in  an  action  for  goods  sold  and 
delivered;  it  was  held  that  he  could  not  recover,  because 
he  had  misdescribed  the  consideration  of  the  debt.  .  The 
Court,  in  giving  judgment,  said,  "  Whenever  a  simple  con- 
tract  is  executed,  and  terminates  in  a  debt  which  it  is  the 
duty  of  the  defendant  to  pay  instanier,  it  is  no  doubt  the 
subject  of  an  indebitatus  count ;  but  the  executed  contract 
must  be  described  properly,  and  the  question  here  is  whether 
it  is  proper  to  describe  this  as  a  debt  for  goods  sold  and  de- 
livered. We  think  not.  The  proper  form  of  count  is  in  in- 
debUatus  assumpmi  for  work,  labour  and  materials''  (d). 

A   similar  implication   does  not  arise  upon  a  contract 
created  by  deed  or  by  record  (<?). 

The  promise  implied    from   an   executed  consideration,  ^®  P"** 

•»  *  '  IIUB6  im* 

whether  implied  from  the  request  to  perform  the  considera-  plied  in 
tion,  or  from  the  acceptance  of  the  consideration  performed,  ^riiing 

upon  exe- 
(a)  Beverley  y.  JAneoln  Qae  Co.f  (rf)  Clark  v.  Bulmer^  11  M.  &  W.  cuted  oon- 

6  A.  &  R.  829, 886.  243.  sidewtioni. 

{b)  Sheldon  r.  Cox,  8  B.  &  C.  420.  {e)  See  2  Wms.  Ssund.  349  h,  (2)  ; 

(c)  BianeJU  y.  Naih,  1  M.  &  W.      Mathew  t.  Blackmore,  I  H.&N.  762  ; 

545.  26  L.  J.  Ex.  150. 
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Qpanium 
tneruit. 


Quantum 
valehiU, 


in  the  absence  of  any  eicpress  agreement  respecting  the 
price^  is  a  promise  to  pay  so  mnch  money  as  the  executed 
consideration  was  worthy  quantum  meruit  or  quantum  valebat, 
according  to  the  explanation  contained  in  the  following  pas- 
sage from  Blackstone^s  Commentaries  (a) :— '^  If  I  employ  a 
person  to  transact  any  business  for  me^  or  perform  any  work^ 
the  law  implies  that  I  undertook  or  assumed  to  pay  him  so 
much  as  his  labour  deserved.  And  if  I  neglect  to  make  him 
amends^  he  has  his  remedy  for  this  injury  by  bringing  his 
action  on  the  case  upon  this  implied  assumpsit. — But  this 
yaluation  of  his  trouble  is  submitted  to  the  determination 
of  a  jury^  who  will  assess  such  a  sum  in  damages  as  they 
think  he  really  merited.  This  is  called  assumpsit  on  a  quan^ 
tum  meruit. 

'^  There  is  also  an  implied  assumpsit  on  a  qyxmtwm  valebat, 
which  is  very  similar  to  the  former,  being  only  where  one 
takes  up  goods  or  wares  of  a  tradesman  without  expressly 
agreeing  for  the  price.  There  the  law  concludes  that  both 
parties  did  intentionally  agree  that  the  real  value  of  the 
goods  shall  be  paid ;  and  an  action  on  the  case  may  be 
brought  accordingly,  if  the  vendee  refuses  to  pay  that 
value." 


Chap.  I.  Sect.  I.  §  2,  Contracts  Implied  in  Law. 


Contrertt  Implied  in  Law  S8 

Money  paid 40 

Money  received    47 


Aooount  stated 68 

Foreign  Judgments,  etc. 73 


Contracts        Simple  contracts  arising  independently  of  agreement^  or 
impUed  m   contracts  implied  in  law  include  those  transactions  affecting 
the  two  parties^  other  than  agreement  between  them^  upon 
which  the  law  operates  by  imposing  a  contract^  that  is,  a  lia- 
bility on  the  one  side  and  correlative  right  on  the  other. 

The  transactions  between  two  parties,  other  than  agree- 
ment, which  give  rise  to  contracts,  may  be  described  ge- 
nerally as  importing  that  some  undue  pecuniary  inequality 
exists  in  the  one  party  relatively  to  the  other  which  justice 


(a)  3  Bl.  Com.  162,  168  ;  and  see  2  Wms.  Saund.  122, 122a. 
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3d 


and  equity  require  should  be  compensated^  and  upon  which 
the  law  operates  hj  creating  a  debt  to  the  amount  of  the 
required  compensation  (a).    . 

In  transactions  of  this  kind  the  law  not  only  imposes  a  ffouiam 
debt  on  the  one  party  and  creates  a  right  in  the  other,  but  uIJ!!'**^  "* 
further  implies  a  promise  to  pay  the  debt,  by  means  of 
which  implied  promise  the  contracts  thus  created  are  assimi* 
lated  in  form  to  the  contracts  founded  on  agreement  and  con- 
taining a  real  promise,  and  are  brought  within  the  same 
rules  of  law  and  are  protected  by  the  same  form  of  action^ 
namely,  assumpsit  {b).  It  is  necessary  to  distinguish  the 
contracts  implied  in  law  from  the  implied  contracts  described 
above  as  founded  on  real  agreements  and  promises.  In  the 
former  case  the  promise  in  point  of  fact  is  a  pure  fiction 
which  has  no  existence  in  reality.  In  the  latter  case  the  pro- 
mise, though  not  expressed  in  words,  is  inferred  as  an  ac- 
tual fact  from  the  acts  or  circumstances  of  the  party  on  whom 
it  is  charged  (c). 

Before  the  Common  Law  Procedure  Act,  1852,  the  pro- 
mise implied  in  law,  enabling  the  plaintiff  to  sue  in  the  form 
of  an  action  on  the  promise  called  an  action  of  assumpsit, 
was  of  great  practical  importance.  Different  forms  of  ac- 
tion could  not  then  be  joined  in  the  same  declaration ;  an  ac- 
tion of  debt  could  not  be  joined  with  an  action  of  assumpsit ; 
but  by  means  of  the  promise  implied  in  law  to  pay  the  debt 
the  plaintiff  might  sue  for  his  debt  in  an  action  of  assumpsit, 
m  which  action  he  might  join  a  claim  upon  any  other  simple 
contract.  The  procedure  under  the  two  forms  of  action  of 
debt  or  assumpsit  was  also  different,  particularly  in  respect 
of  the  form  of  the  judgment,  and  the  plaintiff  by  means  of 
the  promise  implied  in  law  was  able  to  choose  the  form  of  ac- 
tion which  was  most  convenient  for  his  particular  purpose. 


(a)  See  M&te»  r.  Maeferian^  2  Burr. 
1006,  1008,  1012;  SmUh  r.  Jone$, 
11  L.  J.  C.  P.  99, 100  ;  6  Jur.  283, 
284;  per  Maule,jr.,  LewiiY,  Campbell, 
8  G.  B.  541,  545.  ContracU  implied 
in  Iftw  are  Mud  to  conespond  with 
the  claes  of  obligations  in  the  Bo- 
man  law  detcribed  as  arising  quasi  ex 
eontriMetn.  See  Austin's  Jur.,  toI.  iii. 
p.  134»  221 ;  Maine's  Ancient  Law, 


p.  844;  As  to  the  transactions  in- 
cladod  in  the  term  Quasi- Contracts, 
see  Maclteldey,  §  457;  Wamkcenig, 
§720. 

(b)  Moees  r.  Marferlan,  supra; 
Blade's  case,  4  Bep.  92  6  ;  2  Erans's 
Potliier,  406 ;  8  Blackstone,  Com.  159, 
162. 

(e)  See  auie,  p.  11. 
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By  the  amendments  of  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76),  all  the  practical  importance  at- 
tending the  different  forms  of  action  has  been  removed : 
s.  3  renders  it  unnecessary  to  mention  any  form  of  action  in 
the  writ  of  summons ;  s.  41  enables  causes  of  action  of 
whatever  kind  by  and  against  the  same  parties  to  be  joined 
in  the  same  suit ;  s.  49  prohibits  all  immaterial  and  ficti- 
tious statements  in  pleadings,  such  as  '^  the  statement  of  pro- 
mises which  need  not  be  proved  /^  ss.  93,  94,  95  extend  the 
same  conveniences  as  to  final  judgment  and  the  assessment 
of  damages  to  all  causes  of  action  to  which  they  can  be  ap- 
plied. The  combined  effect  of  these  enactments  is  that  the 
substance  of  the  cause  of  action  in  all  cases  is  considered 
irrespectively  of  the  form  in  which  the  action  is  framed ;  and 
the  doctrine  of  implied  promiseshas  no  longer  any  practical 
application. 

Contracts  implied  in  law  may  be  classed  under  the  follow- 
ing general  descriptions : — 

Contracts  arising  from  money  paid  by  the  plaintiff  for  the 
use  of  the  defendant. 

Contracts  arising  from  money  received  by  the  defendant 
for  the  use  of  the  plaintiff. 

Contracts  arising  from  previously  existing  debts: — as 
upon  executed  considerations, — ^upon  accounts  stated, — ^upon 
foreign  judgments  and  other  debts  created  by  foreign  law. 

Money  The  payment  of  money  by  the  plaintiff  for  the  use  of  the 

defendant,  under  certain  circumstances  and  upon  certain 
occasions,  creates  a  contract  in  law  to  repay  the  amount  as  a 
debt,  independently  of  any  agreement  between  the  parties  to 
that  effect. 

.  Where  there  has  been  an  express  request  made  by  the  de- 
fendant to  the  plaintiff  to  pay  the  money  for  him,  importing 
a  promise  on  the  part  of  the  defendant  to  repay  the  amount 
to  the  plaintiff,  and  the  money  is  paid  in  pursuance  of  the 
request,  the  transaction  then  involves  an  actual  agreement 
and  produces  a  contract  in  the  form  of  a  consideration 
executed  upon  request  (a) .    Where  no  request  in  fact  exists, 

(a)  Ante,^.2&. 
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nor  any  agreement  in  fact  respecting  the  payment  wliich 
gives  rise  to  the  contract^  the  law  implies  A  fictitious  request 
on  the  part  of  the  defendant  for  the  plaintiff  to  make  the 
payment.  By  means  of  the  request  thus  implied  in  law^  the 
plaintiff  is  enabled  in  pleading  to  state  his  claim  in  the 
compendious  form  above  mentioned  of ''  money  paid  by  the 
plaintiff  for  the  defendant  at  his  request,^'  instead  of  stating 
indetail  the  circumstances  of  the  payment  of  the  money,  which 
raise  in  law  the  obligation  of  repayment ;  and  it  is  laid  down 
as  a  general  rule  that ''  in  every  case  in  which  there  has  been 
a  payment  of  money  by  a  plaintiff  to  a  third  party  at  the 
request  of  the  defendant^  express  or  implied^  on  a  promise^ 
express  or  implied^  to  repay  the  amount^  this  form  of  action 
is  maintainable ''  (a). 

This  contract  is  created  in  law  upon  an  implied  requeut  Compul. 
without  any   request   existing  in  fact^  where  the  plaintiff  ^t^' 
has  been  compelled  by  law  to  pay,  or  being  compellable  by  J^J^ 
law  has  paid  money  which  the   defendant  was  ultimately  of  •mother, 
liable  to  pay,  so  that  the  latter  obtains  the  benefit  of  the 
payment  by  the   discharge   of   his  Uability;    under   such 
circumstances  the  defendfmt  is  held  indebted  to  the  plain* 
tiff  in  the  amount*  (&).     Accordingly,  an  executor  who  was 
compelled  to  pay  legacy  duty,  for  which  the  legatee  was 
ultimately  liable,  was  held  entitled  to  recover  the  amount 
from  the  legatee  as  money  paid  for  his  use  (c).     An  auc- 
tioneer,*who  was  compelled  to  pay  the  auction  duty  upon  the 
sale  of  an  estate,  was  held  entitled  to  recover  the  amount 
from  his  employer  as  money  paid  for  his  use  {d).     Where  a 
person  has  employed  a  broker  to  purchase  shares  for  him, 
and  neglected  to  provide  for  the  payment  of  the  price,  in 
consequence  of  which  the  broker  has  been  compelled  ac- 
cording to  the  usage  of  the  share  market  to  pay  to  the  seller 
the  price,  or  the  difference  upon  a  re-sale,  or  the  calls  due 

.    (a)  BrUi€dn  t.  LUyd,  14  If.  &W.  603 ;  Cross  r.  Cheshire,  7  Ex.  48, 45  ; 

762,  773 ;   adopted  in    Weetropp  t.  ffeUea  v.   F^eeman^  1  B.  &  B.  391, 

Solomon^  8  C.  B.  346,  370;  Lewis  y.  8^9. 

Oampbeil,  8  C.  B.  541, 547.  (c)  Foster  t.  Ley,  2  Bing.  N.  C. 

(b)  Jefferys  t.  Qwr,  2  B.  &  Ad.  269  ;  BaU  t.  P(^ne,  13  Q.  B.  900;     . 

883  i    Grissell  t.  Robinson,  3  Bing.  Males  y.  FreefiSan,  1  B.  &  B.  391. 

N.  C.  10, 15  ;  Spemeer  ▼.  Parry,  3  A.  (rf)  BrUtain  ?.  Lloyd,  14  M.  &  W. 

&  E.  331,  338  ;  Poumal  r,  Ferrand,  762. 
6  B.  &  C.  439,  443,  445  ;  9  D.  &  B. 
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upon  them,  as  the  case  may  be,  the  broker  may  recover  the 
amount  so  paid  from  his  employer  as  money  paid  for  his 
use  {a) .     The  plaintiff  employed  an  attorney  to  draw  a  lease 
granted  by  him  to  the  defendant,  and  was  compelled  to  pay 
the  charges  of  the  attorney  upon  his  retainer ;  the  defendant 
as  lessee,  being  bound  by  custom  to  pay  the  expenses  of  the 
lease,  was   held  liable  to  the  plaintiff  for  the  amount  as 
money  paid  for  his  use  (6).     The  plaintiff  gave  his  accep- 
tance to  the  defendant  as  security  for  a  debt  which  he  after- 
wards discharged  under  a  composition  with  his  creditors ; 
being  afterwards  compelled  to  pay  the  amount  of  the  bill  to 
an  indorsee,  the  plaintiff  was  held  entitled  to  recover  the 
amount  from  the  defendant  as  money  paid  to  his  use(c). 
Where  the  master  of  a  ship  has  raised  money  on  bottomry 
bonds  for  the  repair  of  the  ship,  hypothecating  the  cargo, 
which  he  is  entitled  by  maritime  law  to  do,  and  the  owner 
of  the   goods  has  been   compelled  to  pay  money  to  the 
holder  of  the  bonds  in  order  to  redeem  his  goods^  the  owner 
of  the  goods  may  recover  the  amount  so  paid  from  the  ship- 
owner, who  was  bound  to  deliver  the  goods  on  payment  of 
freight  only  {d).     By  the  French  law  the  shipowner  may 
free  himself  from  all  engagements  of  the  master  by  the  aban- 
donment  of  the  ship  and  freight,  so  that  in  the  case  of  a 
French  ship  and  cargo  charged  with  bottomry  bonds,  the 
shipowner  having  discharged  his   liability  by  abandoning 
the  ship  and  freight  to  the  bondholder,  was  held  not  liable 
to  the  shipowner  for  the  money  paid  by  him  to  redeem  his 
goods  from  the  bonds  (e). 
Payment  of     Where  a  surety  has  been  compelled  to  pay  the  debt  which 
siiretyf       ^6  has  guaranteed,  the  principal  debtor  is  bound  to  repay 
him  the  amount  (/).     Thus,  if  the  indorser  of  a  bill  is  com- 
pelled to  pay  it  by  default  of  the  acceptor,  he  may  recover 


(a)  Pollock  T.  Stables,  12  Q.  B.  (e)  lAovd  r,  Ouihert,  6  B.  &  S. 

765  ;  Bailey  r.  Wilkins,  7  0.  B.  886 ;  100  ;  33  L.  J.  Q.  B.  241 ;  1  L.  Bep. 

SmUh  Y.  Lindo,  6  C.  B.  N.  S.  587.  Q.  B.  115. 

(6)  Grissell  y,  JiobtiuoH,  3  Bing.  (/)  Per  Buller,  J.,    Toustaini  y. 

N.  C.  10.  MarUnnawt,  2  T.  R.  100,  105 ;    per 

(c)  Hawley  ▼.  Beverley ^  6  M..  &  Q-.  Lord  Kenyon,  C. J.,  ExM  y.  Part' 
221.  rid^e,  8  T.  B.  808,  810;  Alexander 

(d)  Duncan  y.  Benton,  1  Ex.  537  ;  y.  Vane,  1  M.  &  W.  511. 
3  Ex.  644,. 
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ihe  amount  from  the  acceptor  as  money  paid  to  hia  nse  (a). 
So^  where  the  plaintiff,  having  accepted  a  bill  of  exchange 
for  the  accommodation' of  the  defendant,  has  been  compelled 
to  pay  it,  he  may  recover  the  amount  from  the  defendant  as 
money  paid  for  his  use  (6).  And  where  the  plaintiff,  having 
accepted  a  biU  in  favour  of  the  defendant  for  a  considera- 
tion which  has  foOed,  has  been  compelled  to  pay  it,  he  may 
recover  the  amount  as  money  paid  for  the  defendant  (c). 
Bnt  where  the  plaintiff  drew  and  indorsed  a  bill  of  exchange 
for  the  accommodation  of  the  acceptor,  and  paid  it  to  the 
holder  without  having  received  notice  of  dishonour,  under 
which  circumstances  he  was  not  compellable  at  law  to  do  so, 
it  was  held  that  he  could  not  recover  the  amount  from  the 
acceptor  as  money  paid  to  his  use  {d) . 

Where  several  co-contractors  are  jointly  liable  for  a  debt  Contribu. 
which  should  be  paid  by  all  in  equal  shares,  and  one  is  com-  tween  oo- 
pelled  to  pay  the  whole  debt  or  a  part  greater  than  his  share,  ^^^^'^ 
he  is  entitled  to  recover  from  each  of  the  others  a  contribu- 
tion or  share  of  the  amount  paid  by  him  beyond  his  own 
share  (e).    So,  where  several  persons  are  jointly  liable  as  co- 
sureties for  the  debt  of  another,  and  one  of  them  is  called 
upon  to  pay  more  than  his  share,  he  has  a  right  to  claim 
contribution  from  the  others  (/).     The  plaintiff  drew  and 
the  defendant  indorsed  a  bill  of  exchange  for  the  accommo- 
dation of  the  acceptor ;  the  plaintiff,  having  been  compelled 
to  pay  the  whole  amount,  was  held  entitled  to  sue  the  de- 
fendant for  contribution  (g).     Upon  the  death   of  one   of 
several  co-contractors,  the  joint  liability  to  the  creditor  rests 
upon  the  survivors  only  and  not  upon  them  jointly  with  the 
representative  of  the  deceased,  but  the  liability  of  each  to 
contribute  between  themselves  is  not  thereby  increased  to  a 
greater  amount  than  his  original  share  {h)  ;  and  it  seems 

(o)  Pownai  T.  Ferrandi  6  B.  &  0.  287 ;  Ihns  t.  Waliey,  2  Ex.  198. 
439.  (/)  Davies  t.  Bumphreyg,  6  M.  & 

{b)  Garrard  r.  Cottrell^  10  Q.  B.  W.  l&S;  Kemp  t.  Pinden,  12  M.  k 

679 ;    Dnver  T.   Bwriom,  17  Q.  B.  W.  421. 
989 ;  21  L.  J.  Q.  B.  167.  {g)  Reynolds  t.  Wheeler,  10  G.  B. 

(c)  Booper  t.  Trefry,  1  Kz.  17.  N.  8.  661 ;  80  L.  J.  C.  P.  860. 

{dj  Sleigh  r,  Sleiffh,  6  Ex.  614.  (A)  Batard  r.  Hawee,  tupra ;  and 

(«)  Molmes  t.  WiUiamean,  6  M .  &  tee  Cowell  r.  Edwards,  2  B.  &  P. 

8. 168;  Edger  t.  Knapp,  6  M.  &  G.  268. 
763;  Batard  y.  Bawes,  2  E.  &  B. 
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Pa 


Jfayment 
under  a 


that  an  action  for  contribution  would  lie  against  the  repre- 
sentative of  the  deceased  contractor  (a).  Between  joint 
wrongdoers,  one  of  whom  has  been  compelled  to  pay  the 
whole  damage,  no  right  of  contribution  arises  {b). 

Where  the  plaintiff,  whose  goods  were  on  the  defendant's 


distrMfl  for  premises,  has  been  compelled  under  a  distress  or  threat  of  a 
^*tEffl  ^'  distress  to  which  his  goods  were  liable  to  pay  the  rent  of 
the  defendant's  premises  in  order  to  release  his  goods,  he 
may  recover  the  amount  so  paid  as  a  debt  to  him  from  the 
defendant  (c) ;  but  where  the  plaintiff's  goods  were  seized 
as  a  distress  for  the  defendant's  rent  and  sold  by  the  land- 
lord under  the  distress,  it  was  held  not  to  be  equivalent  to 
a  payment  of  money  by  the  plaintiff  so  as  to  entitle  him  to 
charge  the  defendant  with  money  paid  to  his  use  (d).  Where 
the  plaintiff's  goods,  standing  on  the  defendant's  premises, 
were  seized  for  a  tithe  rentcharge,  which  was  charged  on 
the  land  only  and  not  a  personal  liability  of  the  defendant, 
it  was  held  that  the  plaintiff  had  no  claim  against  the  defen- 
dant (e).  So,  where  the  plaintiff  and  the  defendant  were 
underlessees  of  separate  parts  of  premises,  the  whole  of 
which  were  held  under  one  original  lease  at  an  entire  rent, 
the  plaintiff,  having  been  compelled  to  pay  the  whole  rent 
under  the  original  lease  under  threat  of  distress,  was  held 
not  entitled  to  claim  a  proportionate  part  against  the  defen- 
dant, the  money  not  having  been  paid  to  his  use  (/). 
Payment  A  tenant  in  the  occupation  of  premises,  who  has  been 
indUcharge  compelled  by  his  superior  landlord,  or  other  incumbrancer 
of  li^ord-  ^^^S  ^  *^*^®  paramount  to  that  of  his  immediate  landlord, 
to  pay  sums  due  for  ground  rent  or  other  like  charges,  is 
considered  as  authorized  by  his  landlord  to  make  such  pay- 
ments out  of  the  rent,  and  may  treat  the  amount  as  paid  in 
discharge  of  so  much  rent  due  or  accruing  due  {g).    Such 


(a)  Ih.f  Prior  r.  ffemhrovff  8  M. 
&  W.  873. 

(ft)  Merryweather  r.  Nuran,  8  T. 
B.  186 ;  and  see  Shackell  y.  Rasi.r, 
2  Bing.  N.  C.  634,  648  ;  Colhum  r. 
Patmore,  I  G.  M.  &  B.  73,  83. 

(c)  £xall  T.  Partridffe,  8  T.  B. 
308. 

(rf)  Moore  v.  P^frke,  11  East,  62  ; 
and  see  Sodgers  y.  Maw,  16  M.  &  W, 


444,  448;  Hancoeh  r.  Cajfyn,  8  Bing. 
368. 

(e)  Chriffenkoofe  ▼.  D€nthuz,  6  £.  & 
B.  746  ;  25  L.  J.  Q.  B.  287. 

(/)  Runier  v.  Hunt,  1  0.  B.  800. 

(fir)  Sapsford  r.  Fletcher,  4  T.  B. 
611;  Taylor  y.  2kimira,  6  Taunt. 
624;  Dyer  v.  Bowley,  2  Bing.  94 ; 
Carter  v.  Carter,  5  Bing.  406  j  Jonee 
y.  Morris,  8  Ex.  742. 
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payments^  if  incapable  of  being  treated  as  actual  pay- 
ment of  rent^  would  entitle  the  tenant  to  a  debt  against  his 
landlord  for  money  paid  to  his  nse  (a).  Some  taxes,  as 
land  tax^  income  tax,  etc.,  it  is  provided  by  statute,  if 
paid  by  the  tenant  must  be  deducted  from  the  next  pay- 
ment of  rent,  and  if  not  deducted  cannot  afterwards  be  re- 
covered (6). 

The  plaintiff  delivered  a  bill  of  exchange  accepted  by  him  Tt^jmtni 
to  the  defendant  to  be  held  for  a  special  purpose,  and  the  b^T^ng 
defendant  in  contravention  of  that  purpose  negotiated  the  ^  *^J»^  ^ 
bill  for  his  own  use,  and .  the  plaintiff  was  compelled  by 
the  holder  to  pay  it ;  he  was  held  entitled  to  recover  the 
amount  as  money  paid  to  the  use  of  the  defendant  (r) .  The 
plaintiff  and  the  defendant  being  in  partnership,  the  de- 
fendant gave  a  promissory  note,  signed  in  the  partnership's 
name,  for  a  private  debt  of  his  own,  and  the  plaintiff  was 
sued  npon  the  note  and  compelled  to  pay  it ;  it  was  held 
that  he  might  recover  the  amount  from  the  defendant  in  an 
action  for  money  paid  to  his  nse  {d).  Where  the  defendant, 
being  a  creditor  of  the  plaintiff,  has  obtained  bills  from  him 
upon  the  consideration  of  assenting  to  a  composition  be- 
tween the  plaintiff  and  his  creditors  (which  transaction  is 
held  to  be  illegal  and  void,  as  being  in  fraud  of  the  other 
creditors),  and  the  plaintiff  has  been  compelled  to  pay  the 
bills  in  the  hands  of  indorsees,  he  is  held  entitled  to  recover 
the  amount  as  money  paid  for  the  defendant ;  the  payment 
having  been  compelled  by  the  illegal  transaction,  in  which 
thongh  the  plaintiff  is  involved  as  a  party,  he  is  not  con- 
sidered as  in  pari  delicto  with  the  defendant  (e).  The  plain- 
tiff, a  carrier,  delivered  to  the  defendant  by  mistake  goods 
which  had  been  sold  and  consigned  to  another,  and  in  con- 
sequence of  the  defendant  wrongfully  detaining  the  goods, 
tiie  plaintiff  was  compelled  to  pay  the  value  of  them ;  it  was 

(<s)  See  Qrakam  t.  ABst^pp,  8  Ex.  (e)  BUadeu  t.   Charles,   7  Bing. 

186, 198;  Baker  t.  GreenkUlf  8  Q.  2i6;    and  see  Atprey  r.  Lery,  16 

B.  148 ;  Dawtou  r.  LimUm,  5  B.  &  M.  A  W.  851. 

Aid.  621.  (<0  Crou  r.  Cheshire,  7  Ex.  43. 

(6)  Andrew  r.  Hancock,  1  B.   &  {e)  Smith  r.  Cuff,  6  M.  A  S.  160 ; 

B.  87 ;  Demhy  T.  Moore^  1  B.  At  Aid.  Bradehaw  ▼.  Bradshaw,  9  M.  &  W. 

ISO;  Cumviing  ▼.  Bedhanmgh^  15  M.  29;  MorUm  r.  MiUy^  11  M.  &  W. 

k  W.  438.  492. 
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held  that  the  plaintiff  might  recover  the  amonnt  so  paid  as 
money  paid  for  the  defendant  (a).  So,  where  goods  were 
entrusted  to  the  plaintiff  for  sale,  and  the  defendant  obtained 
possession  of  them  and  wrongfully  detained  them,  so  that 
the  plaintiff  was  compelled  to  pay  the  price,  it  was  held  that, 
he  might  recover  the  amount  as  money  paid  for  the  defen- 
dant's use  {b) . 

Volimtaiy       A  payment  made  voluntarily  and  without  any  legal  liability 
P»y»ien      ^^  compulsion,  in  discharge  of  the  debt  or  liability  of  another, 

raises  no  implied  contract  for  repayment  (c)  • 
Payment         Where  the  plaintiff  has  been  compelled  to  make  the  pay- 
byTO>ng-   '^^T^^  l>y  ^is  own  Wrongful  act,  he  cannot  claim  the  amount 
fui  act  of     from  the  defendant  as  having  had  the  benefit  of  the  payment. 
Thus,  where  an  officer  having  the  custody  of  a  prisoner  for 
debt  suffered  him  to  go  at  large,  in  consequence  of  which  he 
was  obliged  to  pay  the  creditor  himself,  it  was  held  that 
he  could  not  recover  the  amount  from  the  debtor  (d). 
Pajmentin      No  contract  is  implied  in  law  from  a  payment  made  in 
mor^^iu^  discharge  of  a  liability  of  another,  which  is  merely  a  moral 
gatiOTi  of    liability  and  not  recognised  in  law  (e). 

Where  the  plaintiff  has  paid  money  which  the  defen- 

Where  no    dant  is  under  liability  to  pay  only  by  virtue  of  an  express 

defendant    agreement  with  the  plaintiff  to  that  effect,  the  defendant 

^am^     ^^*"^  ^®  charged  only  upon  his  express  agreement,  and  not 

upon  an  implied  debt  for  money  paid  to  his  use  (/);  but 

the   express  agreement  may  be  equivalent  to  an  express 

request  to  the  plaintiff  to  pay  the  money,  in  which  case  the 

payment  may  be  charged  to  the  defendant  as  money  paid  at 

his  request  {g). 

Payment         This  Contract  can  only  arise  in  respect  of  the  payment  of 
money  or    money,  or  what  is  equivalent  to  the  payment  of  money. 


its  equiva- 
lenL 


(a)  Brown  t.  Modgmm^  4  Taunt.  188 ;  514,  cited  ante^  p.  43. 
and  see  SUU  v.  Laing^  4  Camp,  81.  (d)  Pitcher  v.  Bailey^  8  East,  171. 

(ft)  Longckampt  r.  Kenny,  1  Doug.  (e)  Atkins  y.  Banwelly  2  East,  506; 

187.  and  see  ante^  p.  27. 

(c)  Per  Lord    Eenyon,   JEroU   v.  (/)  Sp'meer  t.  Parry,  8  A.  &  E. 

Partridge,  8   T.   R.  308,  310 ;    per  331 ;  Lubbock  v.  Tribe,  3  M.  A  W. 

Bayley,  J.,  Pownal  r.  Ferrand,  6  B.  607. 

&  C.  439,   443  ;    Bates  v.  Tonmley,  {g)  Laoes  v.  Campbell,  8  C.  B.  541  j 

2  Ex.  152  ;  Sleiyh  v.  Sleiyh,  5  Ex.  and  see  ante,  p.  25. 
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Where  the  plaintiff's  goods  were  seized  as  a  distress  for  the 
defendant's  rent  and  sold  under  the  distress  in  discharge  of 
that  liability^  it  was  held  not  to  constitute  a  payment  of 
money  to  the  use  of  the  defendant  (a) ;  but  where  the  plain- 
tiff^^B  goods  were  seized  for  the  defendant's  rent,  and  he  paid 
the  amount  to  redeem  them,  it  was  held  to  be  recoverable  as 
money  paid  {h).  Executing  a  covenant  to. pay  money  for 
the  defendant  is  not  equivalent  to  payment  so  as  to  support  a 
claim  for  money  paid  for  his  use  (c).  Discharging  the  de- 
fendant's debt  by  giving  a  new  security  for  it  is  not  equiva- 
lent to  payment  of  money  for  the  defendant  (J).  A  promis- 
sory note  given  and  accepted  as  payment  may  be  equivalent 
to  the  payment  of  money  (e). 

The  receipt  by  the  defendant  of  money  to  which  the  plain*  ^.<»«7  >«* 
tiff  is  entitled,  under  certain  circumstances,  creates  a  debt  ^^ 
recoverable  in  law,  independently  of  any  agreement  between 
them  to  that  effect.  The  contract  thus  raised  is  technically 
described  in  law  as  a  debt  "  for  money  received  by  the  de- 
fendant for  the  use  of  the  plaintiff; "  and  the  plaintiff  in 
pleading  may  state  his  claim  generally  in  this  form,  and 
need  not  state  the  special  circumstances  irom  which  it 
arises,  reserving  them  to  be  disclosed  in  proof  of  his  case,  if 
required  (/). 

Contracts  arising  from  agreement  also  frequently  result  in 
a  receipt  and  holding  of  money  by  the  defendant  for  the  use 
of  the  plaintiff,  as,  for  example,  where  the  defendant  has 
been  engaged  by  the  plaintiff  as  agent  to  receive  money  and 
to  account  for  and  pay  over  the  amount  received,  and  has 
received  money  by  virtue  of  his  employment,  he  is  bound 
by  the  terms  of  his  engagement  to  pay  over  to  the  plaintiff 
the  money  received ;  but  such  money  being  in  fact  received 
and  held  by  him  for  the  use  of  his  employer,  his  liability 
may  be  concisely  described  in  law.  as  for  money  received 

(a)  Moore  t.  Pyrke,  11  East,  62.  (d)  Taylor  t.  Higgina,  S  East,  169 ; 

ib)  ExallT.PaHridffe,ST.B,.dOS;  Maxwell  r.  Jameeo*^  2  B.  &  Aid. 

and  see  as  to  money  levied  under  a  61. 

fl.fa^Rodgere  ▼.  Maw^  16  M.  &  W.  (e)  Barclay  r.  Oooekf  2  Esp.  671. 

444.  (f)  Moeee  r.  Maeferlan,  2  Burr. 

(c)  Power  T.  Butcher,  10  B.  &  C.  1006, 1010 ;  Owem  r.  Ckallis,  6  C.  B. 

829.  116. 
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by  the  defendant  for  the  use  of  the  plaintiff^  without  en- 
tering into  the  particulars  of  the  contract  under  which  it  was 
received  (a). 

The  foUowing  are  some  examples  of  this  contract  being 
implied  in  law  from  circumstances  independent  of  agree- 
ment : — 
Honej  of  Where  the  defendant  has  wrongfully  taken  the  plaintiff^s 
obtunedbj  ^^^^7  ^^  ^^^  plaintiff^B  goods  which  he  has  turned  into 
Sn^hf™'  money,  or  where  the  defendant  has  obtained  the  plaintiif's 
wron^uior  money  by  means  of  a  fraud,  the  plaintiff  has  a  remedy  by 
x^ang,^  action  for  the  wrong  done  to  him,  as  by  an  action  of  trespass 
for  taking  his  goods  or  of  trorer  for  the  recovery  of  them, 
or  by  an  action  on  the  case  for  the  fraud  committed.  The 
plaintiff,  however,  is  not  always  restricted  to  claiming  redress 
in  the  form  of  an  action  for  the  specific  wrong  done,  but  he 
may  in  general,  if  he  pleases,  waive  the  wrong  done,  and 
claim  the  amount  received  by  the  defendant  as  a  debt  for 
money  received  for  his  use.  The  latter  form  of  relief,  while 
it  may  sometimes  be  more  convenient  for  the  plaintiff,  is 
more  favourable  to  the  defendant,  as  it  restricts  his  liability 
to  the  money  actually  received,  and  excludes  the  claim  for 
unliquidated  damages  for  the  wrong  committed  by  him ;  it 
also  admits  the  defence  of  set  off,  which  cannot  be  pleaded 
to  a  claim  for  unliquidated  damages  (6).  If  the  plaintiff 
waives  the  wrongful  character  of  the  transaction  by  recover- 
ing the  money  received  under  it  as  a  debt,  he  thereby  pre- 
cludes himself  from  taking  advantage  of  it  as  a  wrong. 
Thus,  he  cannot  accept  the  proceeds  of  his  goods  which  have 
been  wrongfully  taken  and  sold,  as  a  debt,  and  likewise 
claim  damages  for  the  injury  done  in  the  wrongful  taking 
and  sale  (c).  Moreover,  he  cannot  waive  the  wrong  in  part 
only,  so  that  having  accepted  of  the  defendant  part  of  the 
price  of  goods  which  had  been  wrongfiilly  taken  and  sold  by 
the  latter,  he  is  bound  to  treat  the  balance  as  a  debt  like- 
wise {d).  A  mere  claim  to  a  debt  in  respect  of  the  value 
of  goods  wrongfiilly  obtained,  if  not  acquiesced  in  by  the 

(a)  See  ibid.  Taunt.  112. 

(ft)  See Moiesw, Maeferlan, 2 Bnrr,  (c)  Bretoeri.  SfMuroWf7  B.  &  C. 

1005, 1010 ;  Hambl^  y.  2Vo<^,  1  Cowp.  810. 

871,  876  5  LindoM  t.  ffooper,  1  Cowp.  (d)  Lyihgoe  ▼.  Vemon,  5  H.  &  N. 

414,  419 ;    Lei^fhify  r.   ClouHon,  1  180 ;  29  L.  J.  Ex.  164. 
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party  who  has  wrongfully  obtained  them,  does  not  preclude 
the  owner  from  claiming  the  goods  specifically  (a) . 

The  defendant  having  without  any  right  taken  and  car-  Monoj 
ried  away  the  plaintiff^s  money,  it  was  held  that  the  plaintiff  J^Ten^ftijm 
might  waive  the  wrong  and  recover  the  money  as  received  j!j!  P**^" 
by  the  defendant  for  his  use  (?>).     So,  money  feloniously 
^tolen  creates  i^  debt  from  the  thief  to  the  owner  which 
may  be  thus  recovered,  though  on  grounds  of  public  policy 
the  felony  must  be  prosecuted  criminally  before  civil  pro- 
ceedings can  be  commenced  (c) . 

Where  the  defendant  obtained  money  from  the  plaintiff  Money 
by  false  pretences  (d),  and  where  the  defendant  obtained  the  hy  faiso 
plaintiff's  money  from  a  third  party  by  false  pretences  (e),  J^*^^ 
the  plaintiff  was  held  entitled  to  recover  it  back  as  money 
received  to  his  use.     K  a  person  pays  money  to  another 
who  demands  it  under  a  false  pretence  which  the  former 
knows  at  the  time  to  be  false,  it  is  said  to   be   doubtful 
whether  he  can  recover  it  in  a  civil  action  (/).  In  such  case 
the  party  receiving  it  cannot  be  convicted  of  the  crime  of 
obtaining  the  money  by  a  false  pretence  (g). 

The  defendant  having  obtained  payment  of  debts  due  to 
the  plaintiff  under  a  fraudulent  misrepresentation  made  to 
the  creditors  that  he  had  authority  to  collect  them,  the 
plaintiff  was  held  entitled  to  recover  the  amount  as  money 
received  to  his  use  {h) . 

Where  the  defendant  has  obtained  money  from  the  plain- 
tiff under  a  fraudulent  agreement,  which  the  plaintiff  is  en- 
titled to  avoid  on  the  ground  of  the  fraud,  the  plaintiff 
upon  avoidance  of  the  agreement  may  recover  the  amount  as 
money  received  for  his  use  (i).  As,  where  the  defendant  has 
obtained  the  plaintiff's  money  in  payment  for  goods  sold 


(a)   Valpjf  T.  Sanders,  5  0.  B.  886. 

(6)  Neate  t.  Earding,  6  Ex.  849. 

{c)  See  Chawner  v.  BaglU,  81  L. 
J.  C.  757  ;  8Ume  ▼.  Marsh,  6  B.  &  C. 
551 ;  Marsh  v.  Keating,  l  Bing.  N. 
C.  198. 

(d)  Holt  T.  Big,  I E.  &  B.  795 ;  and 
Bee  Edmeads  t.  Newman,  1 B.  &  G.  418. 

(e)  Litt  T.  Mariindale,  18  G.  B.  814. 
(J)  Per  Bitwnirell,  B.,  R.  t.  Mills, 

26  L.  J.  M.  C.  79,  80. 


iff)  R,  T.  Milhf  supra, 

(h)  Andrews  t.  Hatcley,  26  L.  J. 
Ex.  323 ;  and  see  Clarance  v.  Mar^ 
shall,  2  G.  A  M.  495,  503. 

(•)  Thomeity.Haines.lblA.kVl. 
867  ;  and  8«  Campbell  ▼.  Fleming, 
1  A.  &  E.  40.  As  to  when  an  agree- 
ment may  be  avoided  on  the  ground 
of  fraud,  see  post,  Chap.  I,  Sect.  TI, 
"Fraud." 


S 


60 


CHJ5P.  I.    FOBKATION   OF   CONTRACTS. 


by  means  of  a  fraudulent  warranty^  and  the  plaintiff  has 
avoided  the  sale  on  the  ground  of  the  frauds  he  may  recover 
the  money  from  the  defendant  as  received  for  his  use  (a). 
Feet  of  Where  the  defendant  has  wrongfiilly  taken  fees  appertain- 

offiM     *    ing  to  the  plaintiff  ^s  office,  the  plaintiff,  actually  holding  the 
r^tvS^  office  and  being  rightly  entitled  to  the  office  and  the  fees,  may 
the  defend-  recover  the  amount  taken  as  money  received  to  his  use  (6). 
A  niere  claimant  of  the  office  who  is  not  in  possession  can- 
not maintain  an  action  to  recover  the  fees  and  profits  taken 
by  the  person  actually  in  possession,  in  the  form  of  money 
received  for  his  use(c).    Gratuities  given  to  the  person  actu- 
ally performing  the  office  cannot  be  recovered  (d) . 
Money  Where  a  third  party  has  obtained  the  plaintiff's  money 

wfawidu^  wrongfully  and  paid  it  to  the  defendant,  the  plaintiff  may 
lo^t^ob-    recover  the  amount  from  the  defendant,  unless  he  received 
plaintiff  bj  the  moucy  from  the  third  party  bond  fide  and  under  a  bind- 
pi^fand  ^?  contract  (e).     The  wife  of  the  plaintiff  deposited  money 
paid  to  de-  belonging  to  her  husband  with  the  defendant,  a  banker,  in 
the  name  of  her  son  who  was  then  an  infant ;  the  plaintiff 
was  held  entitled  to  recover  the  amount  from  the  banker  as 
received  for  his  use,  because  the  wife  had  no  authority  so  to 
dispose  of  the  money  and  the  contract  with  the  bankers  on 
behalf  of  the  infant  was  not  binding  (/).     A  third  party 
having  taken  the  plaintiff's  money  paid  a  debt  of  his  own 
with  it ;  it  was  held  that  the  plaintiff  could  not  recover  the 
amount  from  the  creditor  who  had  received  it  in  discharge 
of  the  debt  {g). 

Money  de-  Where  the  defendant  has  wrongfully  obtained  the  plain- 
gooda  tiff's  goods  and  converted  them  into  money,  the  plaintiff 
]Ind'^!SS^  may  waive  the  wrong  and  recover  the  proceeds  of  his  goods 
uientiy       as  money  received  for  his  use  {h).     Accordingly,  stock  in 


(a)  Street  y.  Blaif,  2  B.  &  Ad.  456 ; 
Oomperiz  y.  Denton,  1  G.  &  M.  207. 

(6)  Howard  y.  Wood,  Sir  T.  Jones, 
126 ;  Arri9  y.  Stukeley,  2  Mod.  260  ; 
8jmf  y.  Emperor,  6  M.  &  W.  639 ; 
Kingv.  AUton,  12  Q.  B.  971 ;  Pinder 
T.Barr,  4  E.  &  B.  105  j  Aulton  y. 
Boherte,  2  H.  &  N.  432 ;  26  L.  J. 
Ex.  880. 

(c)  Powel    y.    MUbank,  1  T.  B. 
899  (d). 


(d)  Bojfter  y.  Dodtworth,  6  T.  B. 
681. 

(e)  See  Calland  y.  Loyd,  6  M.  &  W. 
26 ;  per  Parke,  B.,  Atlee  v.  Back' 
houee,  3  M.  &  W.  638,  640,  648 ; 
Sjfmond^  y.  AtJdnson,  1.  H.  &  N.  146 ; 
25  L.  J.  Ex.  318. 

(/)  Calland\.Loydy^lili.kW.2Q. 
(Jr)  Poster  y.  Green,  7  H.  &  N.  881 ; 
81  L.  J.  Ex.  159. 

(A)  Lamine  y.  Dorrell,  2  L.  Baym. 
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the  fimds  belonging  to  the  plaintiff  having  been  sold  by  a 
member  of  the  defendant's  firm  nnder  a  forged  power  of 
attorney,  and  the  price  paid  to  the  firm,  the  plaintiff  reco- 
vered the  amount  as  money  received  to  his  use  (a).    Where 
a  person  had  wrongfully  worked  coal  under  the  plaintiff's 
land  and  sold  it,  after  his  death  his  administrator  was  held 
liable  for  the  money  received  by  such  sale  {b).     The  plaintiff 
having  delivered  to  the  defendant  a  bill  of  exchange  for  the 
special  purpose  of  presenting  it  when  due   and  receiving 
the  amount  and  remitting  it  to  the  plaintiff,  the  defendant 
contrary  to  that  purpose  discounted  the  bill  before  it  was 
due,  and  applied  the  money  to  his  own  use ;  it  was  held  that 
the  plaintiff  had  the  option  of  bringing  an  action  of  trover 
for  the  bill  or  suing  for  the  amount  as  money  received  to 
his  use  (c).     The  plaintiff's  broker  having  wrongfully  sold 
out   stock   of  the  plaintiff,  it  was  held  that  the  plaintiff 
might  sue  the  broker  for  wrongfully  selling  the  stock  con- 
trary to  orders,  or  might  sue  for  the  proceeds  of  the  stock 
received  by  the  broker,  as  a  debt  (d). 

A  sheriff's  officer  having  wrongfnUy  seized  the  goods  of 
the  plaintiff  under  a  Ji,  fa.  against  a  third  party,  and  having 
sold  the  goods  and  received  the  price,  the  plaintiff  was  held 
entitled  to  recover  the  amount  as  money  received  for  his 
use  (e).  A  sheriff  took  in  execution  goods  of  a  bankrupt 
which  had  vested  in  the  assignees  by  reason  of  a  previous 
act  of  bankruptcy,  and  sold  them  after  notice  of  the  act  of 
bankruptcy ;  the  assignees  were  held  entitled  to  recover  the 
price  as  money  received  for  their  use  (/).  The  value  of  the 
goods  after  the  seizure,  but  before  sale,  could  not  be  re- 
covered as  money  received  (g) ;  but  where  the  goods  were 
taken  by  the  judgment  creditor  under  a  bill  of  sale  from 


1216 ;  Oufihion  t.  Seppings,  1  B.  & 
Ad.  241 ;  Modffen  t.  Maw,  15  M.  ft 
W.  444,  448;  and  tee  Allanson  t. 
Atkkuon,  1  H.  &  S.  583. 

(a)  Stone    t.    Marsk,  6  B.  ft  C. 
551 ;  Marfk  t.  Keating,  1  Bing.  N.  C. 

(b:  PoweUT,Jiee$,7A.&^.42e, 
{e)  Parker  t.  Norton,  6  T.  B.  605. 
(<0  Parker  ▼.  Orole,  5  Bing.  68. 


(«)  Onghion  T.  Sepping$y  1  B.  ft 
Ad.  241. 

if)  Notley  T.  Buck,  8  B.  A  C.  160 ; 
Balme  r.  Button,  9  Bing.  471  ;  Oar- 
land  T.  Carhtle,  4  Bing.  N.  G.  7  ; 
ftnd  see  12  ft  IS  Vict.  c.  106,  8. 183 ; 
Bdwarde  r.  Searebrooh,  8  B.  ft  S. 
280 ;  32  L.  J.  Q.  B.  45. 

ig)  See  ThnrwUm  r.  MilU,  16  Eaat, 
254 ;  Swain  r.  Morland,  1  B.  ft  B. 
870. 

S2 
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the  sheriff  for  a  certain  sum  after  an  act  of  bankruptcy,  the 
assignees  were  held  entitled  to  recover  that  sum,  though  no 
money  actually  passed  {a) . 

The  defendant  fraudulently  induced  the  plaintiff  to  sell 
goods  to  another  who  could  not  pay  for  them,  for  the  pur- 
pose of  reselling  them  and  paying  over  the  proceeds  to  the 
defendant ;  the  defendant  was  held  liable  for  the  proceeds  of 
the  sale  as  money  received  for  the  plaintiff^s  use  (fc). 
Proceedflof  Where  a  third  party  has  wrongfally  taken  the  plaintiff's 
IJ^^tftjiy  goods  and  transferred  them  to  the  defendant  (such  goods 
o^**?j^ed  hy  not  being  negotiable  securities  and  being  transferred  other- 
party,  wise  than  by  a  sale  in  market  overt),  and  the  defendant  has 
converted  them  into  money,  the  plaintiff  may  charge  him 
with  the  amount  as  money  received  for  his  use  (c).  The 
plaintiff  consigned  goods  to  a  broker  for  sale,  who  instead 
of  selling  them  pledged  them  with  the  defendant,  which 
he  had  no  right  to  do,  and  the  defendant  sold  them  to 
realize  his  advances ;  it  was  held  that  the  plaintiff  might 
recover  the  proceeds  of  the  goods  from  the  defendant  as 
money  received  {d) .  The  plaintiff  had  lost  a  check  on  a 
banker,  which  was  found  by  a  third  party  and  transferred 
to  the  defendant  in  payment  of  goods,  who  presented  it  to 
the  bankers  and  received  the  amount,  the  check  being  five 
days  overdue  at  the  time  when  the  defendant  received  it ; 
it  was  held  that  he  had  no  title  to  it,  and  that  the  plaintiff 
might  recover  frotn  him  the  amount  as  money  received  for 
his  use  {e). 

Mony  ob-  Where  money  has  been  obtained  by  the  defendant  from 
the  plaintiff  the  plaintiff  by  violence  or  threats  of  violence,  or  by  any 
•wn^™^^  kind  of  compulsion  or  oppression  sufficient  to  render  the 

payment  involuntary,  the  plaintiff  may  recover  the  amount 

as  a  debt  for  money  received  for  his  use. 
Money  ob-      Money  procured  by  the  defendant  from  the  plaintiff  by 
thepiaintiff  duTCSs  to  his  porsou,  as  by  imprisonment  or  threats,  also 
by  dureu    money  obtained  by  duress  of  goods  or  other  property,  that 

(a)  Beed  r.  Jcmes,  1  Stark.  134.  and  see  Symonds  y.  Atkimon,  1  H.  & 

(6)  Ahhoiis  V.  Barry,  2  B.  &  B.  N.  146 ;  25  L.  J.  Ex.  813. 

869 ;  and  see  per  Maule,  B.,  Selway  (d)   Qraham  y.  Dytter,  6  M.  &  S. 

T.  Fogg,  6  M.  &  W.  88,  84.  1 ;  Queiroz  y.  Trueman,  3  B.  &  G.  342. 

(c)   &l^  y.  Baker,  13  East,  609 ;  (0)  Daum  y.  Sailing,  4  B.  &  0.  830. 
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is  to  say,  by  wrongfiilly  taking  or  withholding  the  goods  or  to  hii  p«r- 
other  property  from  the  owner  or  by  threatening  his  pro-  J^rtj'  ^"*" 
perty  with  injury,  may  be  recovered  as  money  received  for 
his  use  (a) .  The  plaintiff  having  pawned  some  plate  to  the 
defendant  offered  to  redeem  it,  tendering  £4,  being  the 
amount  due  upon  it ;  but  the  defendant  refused  to  deliver  the 
plate  unless  the  plaintiff  paid  £10,  and  the  plaintiff  paid 
£10  and  took  the  plate,  and  sued  the  defendant  for  the  ex- 
cess in  the  payment;  the  Court  said,  ''This  is  a  payment  by 
compulsion ;  the  plaintiff  might  have  such  an  immediate 
want  of  his  goods  that  an  action  of  *trover  would  not  do  his 
business.  We  must  take  it  he  paid  the  money  relying  on 
his  legal  remedy  to  get  it  back  again  '^  (b) . 

The  defendants,  common  carriers,  refused  to  deliver  the 
plaintiff's  goods  which  they  had  carried  for  him  except  on 
payment  of  an  excessive  charge,  which  he  paid  to  regain 
possession  of  his  goods ;  the  plaintiff  was  held  entitled  to 
recover  the  excess  above  the  fair  charge  as  having  been  ob- 
tained by  the  wrongful  detainer  of  his  goods  (r).  So,  a 
shipowner  having  detained  goods  which  he  had  carried 
under  an  unfounded  claim  for  freight,  the  owner  of  the 
goods^  having  paid  the  freight  to  recover  the  goods,  was  held 
entitled  to  recover  the  amount  in  an  action  for  money 
received  (rf). 

If  a  mortgagee  claims  more  than  is  due  upon  a  mortgage 
under  threat  of  a  sale,  and  the  mortgagor  in  order  to  pre- 
vent a  sale  and  to  recover  the  property  pays  the  whole 
amount  claimed,  he  may  recover  the  amount  paid  beyond 
what  is  due  as  money  received  by  the  mortgagee  for  his 
use  {e).  So,  where  a  mortgagor  paid  to  the  mortgagee  a 
sum  of  money  beyond  what  was  due  under  the  mortgage, 
in  order  to  obtain  the  execution  of  an  assignment  of  the 

(a)  Show  r.  Woodcock,  7  B.  &  C.  4r  ^^^  *y-  ^^  ^  H.  A  N.  83 ; 

73  ;  Atlee  r.  Backhoute,  3  M.  &  W.  28  L.J.  Ex.  16»  ;  Baxendale  ▼.  East- 

633»   650.     See  per    Lord    Kenyon,  em  Count.  Ry.  Co.,  4  C.  B.  N.  8.  63 ; 

FtJham  t.  Down,  6  Esp.  26,  n,  cited  27  L.   J.  C.  P.  337  ;    Baxendale  v. 

by  Tindal,  C  J.,   Valpy  r.  Maniey,  1  Oreat  Weetern  Ry.  Co.,  32  L.  J.  C.  P. 

C.  B.  594,  603  ;  and  see  poet,  Chap.  225  ;  33  ib,  197. 

I,  Sect.  VI,  "  DuresB."  (rf)  Tamvaco  t.  Simpson,  19  C.  B. 

(h)  Aetley  r.  Beynolde,  Str.  915.  N.  S.  453  j  34  L.  J.  C.  P.  268. 

(c)  Ashmole  r.  'Waiwwright,  2  Q.  («)  Clo9ey.  Phippt,7U.&  G.6S6. 
B.  837;  and  see  Oarton  ▼.  Bristol 
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mortgage  which  the  mortgagee  had  agreed  to  make^  it  was 
held  that  he  might  recover  the  amount  (a).  A  mortgagee 
by  delivering  the  title-deeds  to  his  attorney  cannot  give 
him  a  lien  for  his  charges  as  against  the  mortgagor^  and  if 
the  attorney  asserts  such  lien^  the  mortgagor,  having  paid 
the  demand  in  order  to  regain  his  deeds,  may  recover  the 
amount  from  the  attorney  (6). 

Money  paid  to  redeem  goods  wrongAilly  detained  is 
recoverable  from  the  person  so  obtaining  it,  although  he 
acted  as  an  agent  in  the  transaction  and  has  paid  the 
amount  over  to  his  principal  (c). 

Where  there  is  any  other  consideration  for  the  payment 
besides  the  delivery  of  the  goods  detained,  as  the  compro- 
mise of  some  doubtful  or  uncertain  claim  to  the  goods,  the 
payment  is  made  upon  a  valid  agreement  and  the  money 
cannot  be  recovered  back  [d).    An  agreement  induced  by 
duress  of  goods  cannot  be  avoided  merely  on  the  ground  of 
such  duress  (e). 
Money  ob-      Money  obtained  by  a  creditor  from  his  bankrupt  debtor 
opprMs^on.  ^^  ^^®  consideration  for  giving  his  concurrence  to  the  cer- 
tificate (/) ;  money  obtained  by  a  creditor  fi^m  his  insolvent 
debtor  as  the   consideration   for  executing  a  composition 
deed  {g) ;  money  obtained  from  the  defendant  in  a  penal 
action  as  the  consideration  for  withdrawing  the  action  {h), 
are  considered  as  obtained  by  the  exercise  of  oppression 
and  are  recoverable  as  money  received  for  the  use  of  the 
party  paying.     In  the  above  cases  the  payments  were  made 
for  an  illegal  object,  but  the  defendants,  having  acted  under 
compulsion,  were  held  nevertheless  entitled  to  recover  (i). 
Money  ob-       Money  which  has  been  paid  under  the  compulsion  of  legal 
^piim^n  process,  cannot,  in  general,  be  recovered  back  in  a  new  ac- 

of  legal 

proceaa,  (a)  Frater  t,  Pendlebuty,  31  L.  J.  (/)  Smith  v.   Bi'omlw,  2    Doug. 

C.  P.  1.  696,  ». 

(6)  Pratt  V.   Viiard,  6  B.  A  Ad.  (^)  Higgint  v.  Pitt,  4  Ex.  312 

808 ;    Wakefield  y.  Newbon,  6  Q.  B.  see  Smith  y.   Cuff,  6  M.  &  S.  160 

276.  fforton  y.  Biley,  11  M.  &  W.  492 

(c)   Snowdon  T.   Davie,   1  Taunt.  Alkineon  y.  Denhv^S  H.  &  N.  778 

359 ;  Smith  V.  Sleap,  12  M.  &  W.  80  L.  J.  Ex.  361. 
685  ;   Oates  y.  Hudson,  6  Ex.  346.  {h)    WiUiame  y.   Hetley,   8  East, 

{d)  Atlee  y.  Backhouse,  3U.  kW,  378 ;  and  see  Umrin  y.  leaper.  1  M. 

633 ;  Skeate  y.  Beale,  11  A.  &  E.  983.  &  0.  747. 

(«)  76.  J   and    see  post.  Chap.  I,  (•)  See  j»o«/,  p.  66. 

Sect.  VI,  *'  Duress."  /         /-     » f 
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tion  so  long  as  the  original  process  stands^  although  the 
money  might  not  have  been  justly  payable  and  although  the 
process  might  have  been  irregularly  or  wrongfully  issued ; 
for  the  validity  of  the  original  legal  proceedings  cannot  be 
questioned  in  a  new  action  (a) .  The  plaintiff  had  been  sued 
by  the  defendant  for  a  debt  which  he  had  paid,  but  being 
unable  to  prove  the  payment  by  reason  of  not  being  then 
able  to  find  the  receipt  was  compelled  to  pay  the  amount 
again ;  it  was  held  that  he  could  not  upon  finding  the  re- 
ceipt recover  back  the  amount  from  the  defendant  as  money 
received  to  his  use  {b) .  Where  a  writ  has  been  issued  in  an  ac- 
tion against  a  person  for  the  recovery  of  money  and  he  pays 
it  without  defending  the  action^  he  cannot  afterwards  bring 
an  action  to  recover  such  money  back  (c).  So,  money  levied 
by  a  regular  execution  under  a  judgment  valid  on  the  face 
of  it  cannot  be  recovered  back  in  an  action  for  money  had 
and  received,  on  the  ground  that  the  judgment  was  signed 
or  execution  issued  fraudulently  for  a  larger  amount  than 
was  then  due  {d) .  But  where  the  plaintiff  had  been  arrested 
on  mesne  process  at  the  suit  of  the  defendant,  who  had  sued 
out  the  process  knowing  at  the  time  that  he  had  no  claim 
and  merely  for  the  purpose  of  obtaining  the  arrest,  and  the 
plaintiff  had  paid  a  sum  of  money  to  obtain  his  immediate 
discharge  and  afterwards  procured  the  process  to  be  set 
aside  for  irregularity,  it  was  held  that  he  might  recover  the 
amount  in  an  action  for  money  received,  the  compulsion 
being  merely  under  the  colour  of-  legal  process  (e) .  The  re- 
medy for  the  abuse  of  legal  process  is  to  apply  by  motion 
to  the  summary  jurisdiction  of  the  Court  in  which  the  pro- 
ceedings were  taken,  to  set  aside  or  amend  the  proceedings, 
if  there  be  any  ground  for  such  application  (/). 

But  if  the  act  of  compulsion  is  not  authorized  by  the  pro- 
cess, an  action  may  be  maintained  to  recover  the  money  paid 

(a)  Marriott  v.  Hamfdon,  7  T.  B.  (rf)  Be  Medina  ▼.  Qrove,  10  Q.  B. 

269 ;  2  Smith*!  L.  C.  6th  ed._p.  856 ;  152. 

De  Medina  r.  Orove,  10  Q.  B.  152 ;  (e)  Duke  dt  Cadnval  ▼.  ColUnt,  4 

Haiberton  v.  Wakefield,  4  Camp.  5S ;  A.  &  E.  858. 

and  see  Duke  de  Cadaval  r.  CollinM,  {/)  Bee  De  Medina  t.   Orove,  10 

4  A.  &  £.  858.  Q.  B.  152  ;  Pilt  r.  Coomee,  2  A.  &  E. 

(*)  Marriott  v.  Hampton,  enpra.  459  ;  Paifne  ▼.  Clapman,  4  A.  &  £. 

(e)  HamUet  t.  Richardson,  9  Bing.  364  ;     Hahberion    ▼.    Wakefield,    4 

644.  Camp.  58. 
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under  the  compulsion,  because  the  validity  of  the  process 
is   not  thereby  questioned.     Where  under  a  writ  of  ji,  fa, 
against  a  third  party  the  goods  of  the  plaintiff  were  seized, 
and  he   was   compelled  to   pay  a   sum   of  money   to   re- 
cover possession  of  his  goods,  it  was  held  he  might  re- 
cover the  amouut   as  money  received  for  his  use  (a).     It 
seems  that  the  plaintiff  in  such  case  could  not  prevent  or 
resist  the  seizure  of  his  goods  by  the  sheriff  acting  htmSu 
fide  in  the  execution  of  his  duty  without  being  guilty  of  a 
contempt  of  court  (6) . 
MonOT  ob-       Upon  the  same  principle  if  the  defendant  has  exercised  a 
under  adis-  right  of  distress  by  taking  the  plaintiff's  cattle  or  goods, 
trew.  which  is  a  species  of  legal  process,  and  the  plaintiff  has  paid 

money  to  recover  his  goods,  he  cannot  claim  it  back  as 
money  received  for  his  use  and  dispute  the  distress  in  that 
form  of  action.  If  the  distress  is  wrongfiil,  his  proper  course 
is  to  replevy  the  goods  or  to  bring  an  action  for  the  wrong- 
ful taking.     If  some  money  is  due  under  the  distress,  he 
may  tender  the  amount  due  and  so  render  the  further  pro- 
secution of  the  distress  wrongful  (c). 
Voluntary        If  a  mere  claim  is  made  upon  a  person  without  any  leg^l 
PJ^^*p^^  proceeding,  and  he  pays  it  with  fall  knowledge  of  all  the 
claim.         circumstances  of  the  claim  and  without  any  compulsion  or 
necessity,  although  the  claim  was  unfounded  and  he  might 
have  successfully  resisted  it,  such  payment  is  held  to  be 
voluntary  and  cannot  be  recovered  back  {d) . 
Mony  ob-       Money  extorted  by  a  person  as  the  consideration  for  doing 
the  defend-  what  he  is  otherwise  legally  bound  to  do  is  also  considered 
ant  as  the    g^g  obtained  by  compulsion,  and  may  be  recovered  as  a  debt 
tion  for  do-  for  money  received :  as  excessive  charges  paid  to  a  railway 
™TegaUy  company  without  which  they  refused  to  carry  or  deliver  up 

bound  to  do. 


{a)  Snowdon  y.  Davis,  1  Taunt. 
859  ;  Valpy  v.  Manlw^  1  C.  B.  594 ; 
and  Bee  Oughton  y.  Seppingt,  1  B.  & 
Ad.  241 ;  cited  ante^  p.  51. 

(b)  Cooper  v.  Aaprey,  8  B.  &  S. 
982  ;  32  L.  J.  Q.  B.  209  ;  dissenting 
frotn  l)ay  v.  Carr^  7  Ex.  883. 

(o)  Lindon  v.  Hooper^  ]  Cowp. 
414;  Knibbs  v.  Rail,  1  Esp.  84; 
OuUiver  r.  Cosetu,  1 0.  B.  788 ;  Olgn 


V.  Thomasy  11  Ex.  870 ;  25  L.  J.  Ex. 
125 ;  Loring  v.  Warhurtoni  E.  B.  & 
E.  507  ;  28  L.  J.  Q.  B.  31. 

{d)  Spragg  v.  ffammondy  2  B.  &  B. 
59 ;  Denbg  v.  Moore,  1  B.  &  Aid. 
123  ;  Wilson  v.  Ray,  10  A.  &  E.  82  ; 
Sarber  v.  Pott,  4  H.  &  N.  759  j  28 
L.  J.  Ex.  381 ;  Bilbie  t.  Lumleg,  2 
East,  469;  Brisbane  v.  Dacres,  6 
Taunt.  143. 
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after  carriage  the  plaintiff's  goods  (a) ;  money  paid  to  the 
mayor  of  a  borough  as  fees  to  obtain  a  publican's  licence, 
which  the  mayor  ought  to  have  granted  without  fee  (b) ;  ex- 
cessive fees  paid  under  protest  to  the  steward  of  a  manor  for 
admission  to  copyholds^  to  which  admission  was  refused 
without  the  payment  (c) ;  an  excessive  charge  paid  to  an 
arbitrator  for  obtaining  an  award  from  him  (d) . 

Money  paid  upon  an  illegal  claim  for  fees  made  under  ?^°^v*^ 
colour  of  an  office^  may  be  recovered  back^  as  excessive  illegal cUum 
fees  p€dd  to  a  sheriff  upon  the  execution  of  a  warrant  (f)  ;  ,^<ie7«>- 
excessive  charges  paid  to  a  broker  for  levying  a  distress  (/) ;  i<^o^« 
fees  illegally  taken  by  a  parish  clerk  for  making  extracts 
from  the  register  {g) ;  toll  illegally  taken  by  a  toll -collector 
at  a  turnpike  {h). 


Money  paid  under  a  mistake  may  sometimes  be  recovered  Moneypaid 
back.  The  mistake  which  may  entitle  the  plaintiff  to  ^.take. 
recover  back  money  paid  to  the  defendant  must  be  such  as 
to  create  a  supposed  liability  in  the  plaintiff  to  pay  the 
money  to  the  defendant  which  in  reality  does  not  exist  (i) . 
The  plaintiff  bought  a  bar  of  silver  of  the  defenolant  by 
weight,  and  by  an  error  in  assaying  it  paid  him  for  a  greater 
weight  of  silver  than  it  contained ;  he  was  held  entitled  to 
recover  the  excess  as  money  received  for  his  use  (j).  Money 
paid  by  the  plaintiff  to  the  defendant  as  due  upon  the  basis 
of  erroneous  accounts^  which  upon  a  true  statement  of 
account  is  found  not  to  be  due,  may  be  recovered  back  as 
money  received  for  the  use  of  the  plaintiff  (A).     A  tenant^ 


(a)  Parker  v.  Chreat  Wewtem  RaiU 
toay  Company y  7  M.  &  G.  253  ;  AmH' 
mole  y.  Wainwright,  2  Q.  B.  837  ; 
Piddingioni  ▼.  SoHth-Eattem  Railway 
Company,  5  C.  B.  N.  S.  Ill ;  27  L. 
J.  C.  P.  295  ;  Oarton  t.  Brieiol  and 
Sxeier  By.  Co.,  28  L.  J.  Kx.  169 ; 
4  H.  A^  N.  83 ;  Basendale  r.  Baslem 
Counties  Ry,  Co:,  4  0.  B.  N.  S.  63  ; 
Baxendale  y.  Great  Western  By.  Co,, 
82  L.  J.  C.  P.  225;  33  i*.  197. 

(6)  Morgan  y.  Palmer,  2  B.  &  C. 
729. 

{c)  Traheme  y.  Gardner,  5  £.  & 
B.  913  ;  25  L.  J.  Q.  B.  201. 

(d)  Barnee  y.  Brathwaite,  2  H.  A 


N.  569,  and  see  Re  Coombe,  4  Ex. 
839. 

(e)  Dew  y.  Pareona,  2  B.  &  Aid. 
563. 

(/)  HilU  y.  Street,  5  Bing.  37. 

Q)   Steele  y.  Williams,  8  Ex.  626. 

(A)  Lewis  y.  Hammond,  2  B.  &  Aid. 
20f) ;  Waterhouse  y.  Keen,  4  B.  &  0. 
200. 

(t)  As  to  tlie  effect  of  mistake  in 
ayoiding  agreements  see  Chap.I,Sect. 
VI,  "  Mistake." 

(J)   Cox  y.  Prentice,  8  M.  &  S.  844. 

ije)  DaiU  y.  Lloyd,  12  Q.  B.  581 ; 
Townsend  y.  Crowdy,  8  C.  B.  N.  S. 
477 ;  29  L.  J.  C.  P.  300. 
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Moneypaid  under  a  landlord  who  held  an  estate  for  Uves  in  the  premises^ 
^take.  having  paid  rent  after  the  determination  of  the*  landlord's 
estate  by  the  expiration  of  the  lives,  in  ignorance  that  the 
lives  had  expired,  was  held  entitled  to  recover  the  amount 
so  paid  {a).  The  plaintiff  having  indorsed  to  the  defendant 
a  bill  of  exchange,  afterwards  paid  him  the  amount  of  the 
bill  under  the  supposition  that  it  was  void  for  want  of  a 
su£Bicient  stamp ;  but  upon  the  fact  being  discovered  that 
the  bill  had  been  drawn  in  Ireland  and  that  the  stamp  was 
sufficient  for  a  bill  drawn  there^  it  was  held. he  was  entitled 
to  recover  from  the  defendant  the  amount  paid  under  such 
mistake  as  to  the  validity  of  the  bill  (6) .  The  plaintiff  was 
surety  to  the  guardians  of  an  union  for  the  due  accounting 
of  their  treasurer  for  monies  received  by  him,  and  paid  to 
the  guardians  the  amount  of  a  claim  made  by  them  for  a 
balance  due  from  their  treasurer,  in  ignorance  of  the  fact 
that  the  monies  of  the  union  had  always  been  paid  into  a 
bank  employed  by  them  which  had  failed,  and  had  not  in 
fact  been  received  by  the  treasurer ;  it  was  held  that  upon 
these  facts  the  plaintiff  was  not  liable  for  the  amount  and 
might  recover  it  from  the  guardians  as  having  been  paid 
under  a  mistake  (c).  A  sheriff  who  has  seized  goods  in 
execution  and  paid  over  the  proceeds  to  the  judgment 
creditor,  in  ignorance  of  the  fact  of  a  previous  act  of  bank- 
ruptcy of  the  judgment  debtor,  and  has  been  subsequently 
compelled  to  pay  the  amount  to  the  assignees  of  the  bank- 
rupt, may  recover  the  proceeds  paid  to  the  judgment  creditor 
as  money  received  to  his  use  ((2).  The  plaintiff,  an  insurance 
broker,  paid  to  the  assignees  of  a  bankrupt  underwriter  the 
full  amount  of  a  debt  owing  by  him  to  the  underwriter  for 
premiums,  having  at  the  time  a  debt  owing  to  him  from  the 
underwriter  for  losses  upon  policies  which  he  was  therefore 
entitled  to  set  off  in  account ;  he  was  held  entitled  to  recover 
back  the  amount  which  he  might  have  set  off,  as  having  paid 
it  under  a  mistake  (e). 


(a)  Barber  v.  Brown,  1  C.  B.  N.  S.  (d)  Brydget  y.  Walford,  6  M.  &  S. 

121 ;  26  L.  J.  C.  P.  41.  42  ;  Standiah  y.  Rost,  3  Ex.  627. 

(6)  Af»;M«y.i>tmoa»,6B.&C.671.  (e)  Bite  ▼.  Dickaton,  1  T.  R.  286. 

(c)  MilU  T.  Alderhwry    Union,  3  The  nature  of  the  mistake  is  not  stated 

Ex.  690.  in  the  report,  but  it  seem^  to  have  been 
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If  the  mistake  occurs  and  causes  the  payment^  it  is  iinma«  Mon«7|Nud 
terial  that  it  arose  firom  negligence  or  want  of  diligent  ^^e. 
inquiry  on  the  part  of  the  plaintiff^  or  from  forgetfuhiess,  or 
that  he  had  the  means  of  knowledge  (a).  Money  paid  by 
the  plaintiff  under  a  supposed  obligation  to  pay  it^  in  forget- 
fulness  of  a  material  fact  which  had  extinguished  the  obliga- 
tion^ may  be  recovered  back ;  as  where  the  directors  of  an 
insurance  office  paid  the  amount  of  a  life  policy  in  forgetful- 
ness  of  the  fact  that  a  default  had  been  made  in  payment  of 
the  annual  premium,  upon  which  they  had  on  a  former  occa- 
sion decided  that  the  policy  had  lapsed,  they  were  held 
entitled  to  recover  the  amount  (6).  But  "  if  the  money  is  in- 
tentionally paid  without  reference  to  the  truth  or  falsehood 
of  the  &ct,  the  plaintiff  meaning  to  waive  all  inquiry  into  it 
and  that  the  person  receiving  shall  have  the  money  at  all 
events,  whether  the  fact  be  true  or  false,  the  latter  is  cer- 
tainly entitled  to  retain  it "  (c) . 

If  the  mistake  is  in  a  matter  which  merely  affects  the 
motives  of  the  plaintiff  in  paying  the  money,  and  does  not 
affect  his  obligation  to  the  defendant  to  pay  it  or  the  right 
of  the  defendant  to  receive  it,  the  plaintiff  is  not  entitled  to 
recover  the  amount.  Thus,  where  the  plaintiff  took  security 
for  an  advance  to  a  person  upon  property,  subject  to  a  pre- 
vious charge  for  a  debt  due  from  the  same  person  to  the 
defendant,  which  the  plaintiff  paid  off  under  the  supposition 
that  the  property  had  really  belonged  to  that  person,  but  it 
turned  out  that  he  never  had  any  title  to  the  property,  it  was 
held  that  the  plaintiff  could  not  recover  the  amount  so  paid 
to  the  defendant  in  discharge  of  his  debt  (d).  Where  a 
banker  paid  a  customer's  check  to  the  bearer  in  ignorance 
of  the  fact  that  at  the  time  he  had  no  assets  of  the  customer 
in  his  hands,  he  was  held  not  entitled  to  rescind  the  pay- 
ment and  recover  the  money  paid  {e). 

If  a  person  voluntarily  pays   a    claim  made  upon  him  Miauke  of 


law. 


a  mifloonception  as  to  his  right  to  set  (e)  Per  Parke,  B.,  Kelly  r.  Solaris 

off  the  debt.     See  4  M.  &   G^.   17,  9  M.  &  W.  54,  59 ;  aiid  see  Townsend 

aote  ((2).  T.  Crowdy,  8  C.  B.  N.  S.  477. 

(a)  Per  Parke,  B.,  Kelly  r.  Solaris  (d)  Aiken  r.  Shorty  1  H.  &  N.  210 ; 

9  M.  &  W.  54,  58 ;  BeU  ▼.  Gardiner,  25  L.  J.  Ex.  821. 

4  M.  &  G.  11 ;  Townsend  t.  Crowdy^  (e)  Chambert  r.  Miller,  13  G.  B. 

8  O.  B.  N.  S.  477.  N.  S.  125 ;  82  L.  J.  G.  P.  80  ;  and  see 

(&)  KeUif  T.  Solan,  9  M.  &  W.  64.  MarUn  j.  Morgan,  1  B.  &  B.  289. 
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which  he  might  have  successfully  resisted,  having  full  know- 
ledge of  all  the  circumstances  but  being  under  a  mistake  as 
to  the  law,  he  cannot  merely  on  that  account  recover  the 
amount  paid  (a) . 

Money  paid  Where  the  plaintiflf  has  paid  money  to  the  defendant  for 
deration  a  consideration  which  afterwards  fails,  the  plaintiff  has  a 
Sa^  ^^  right  to  recover  it  back  as  money  received  to  his  use  (6).  If 
the  plaintiff  has  paid  the  price  of  goods  sold  to  him  by  the 
defendant,  which  the  defendant  fails  to  deliver,  the  plaintiff 
may,  generally  speaking,  rescind  the  contract  of  sale  and  re- 
cover back  the  money  (c).  So,  if  a  person  sells  goods  as 
his  own  which  are  not  his  own,  and  the  true  owner  subse- 
quently claims  them  from  the  purchaser,  the  purchaser  is 
entitled  to  recover  the  price  from  the  seller  as  having  been 
paid  for  a  consideration  which  has  failed  {<!), 

So,  the  plaintiff  is  entitled  to  recover  from  the  defendant 
the  price  paid  for  railway  scrip  which  turns  out  to  be 
forged  {e) ;  and  he  may  recover  money  paid  for  forged  bills  or 
bank  notes  (/) .  Money  paid  in  discharge  of  a  forged  bill 
may  be  recovered,  if  the  forgery  is  discovered  and  notice  of 
it  given  to  the  party  who  presented  the  bill  in  time  to  enable 
him  to  secure  his  rights  against  prior  parties  by  giving  the 
necessary  notices  of  dishonour ;  for  the  holder  of  a  bill  is  en- 
titled to  know  on  the  day  when  it  becomes  due  whether  it  is 
an  honoured  or  a  dishonoured  bill  {g).  The  acceptor  of  a 
forged  bill  cannot  recover  the  money  paid  in  discharge  of  his 
own  acceptance  (%) .  Where  the  plaintiff  paid  the  defendant 
the  price  of.  a  certain  number  of  bonds  of  a  foreign  country, 
and  the  defendant  delivered  documents  which  were  defective 
and  worthless,  the  plaintiff  was  held  entitled  to  recover  the 
amount  paid  (i)r     If  a  person  g^ves  change  for  a  bank  note 


(a)  Bilbie  v.  Lwnley,  2  East,  469  ; 
Denby  v.  Moore,  1  B.  &  Aid.  123 ; 
BriJbane  w.  Dacres,  5  Taunt.  143.  See 
ante,  p.  56. 

(6)  See  Straton  t.  JUutall,  2  T.  B. 
366, 369. 

(c)  Giles  T.  Edwards,  7  T.  R.  181 ; 
Devatix  t.  Cdnolly,  8  C.  B.  640. 

{d)  Eichholz  v.  Bannister,  34  L.  J. 
C.  P.  105;  and  see  Morlet/  t.  Atten- 
borough,  3  £x.  500,  514 ;  Chapman  v. 
SpelUr,  14  Q.  B.  621. 


(e)  Westroppj. Solomon,8C. B. 345. 

(/)  Jones  T.  Byde,  5  Taunt.  488 ; 
Ourney  t.  Womersley,  4  E.  &  B.  133  ; 
Woodland  t.  Fear,  7  E.  &  B.  519, 522. 

{g)  Wilkinson  t.  Johnson,  3  B.  A; 
C.  428  ;  Cocks  r.  Masterman,  9  B.  & 
C.  902  ;  Smith  T.  Mercer,  6  Taunt.  76. 

{h)  Price  T.  Neale,  3  Buir!  1354; 
and  see  Smith  t.  Mercer,  supra. 

(i)  Young  v.  Cole,  3  Bing.  N.  C. 
724 ;  and  see  Lamert  t.  Heath,  15 
M.  &  W.  486,  cit«d  post,  p.  64. 


S8CT.  I.  §  2.   CONTRACTS   IKPLIED   IN    LAW. 


61 


and  the  bank  stops  payment  before  it  can  be  presented^  he  Utmejptid 
may  recover  the  amount  provided  he  gives  due  notice   and  ^d«r^on 
returns  the  note  (a) ;  and  so  if  a  person  cashes  a  cheque  on  a  7^^  '^ 
banker^  which  on  due  presentment  is  dishonoured  (h) . 

Money  given  as  the  consideration  for  a  bill  of  exchange^ 
which  has  been  avoided  by  a  material  alteration  (c) ;  depo- 
sits paid  on  scrip  for  shares  in  a  proposed  railway^  which 
turns  out  abortive  {d) ;  deposits  on  shares  in  an  abortive 
cost-book  mine  (e) ;  the  conduct  money  paid  to  a  witness 
with  a  subposfia,  whose  attendance  became  imnecessary  and 
was  countermanded^  and  who  did  nothing  under  the  suh^ 
pcena  (/), — may  be  recovered  as  money  received  for  the  use  . 
of  the  party  making  such  payments. 

The  plaintiff  instructed  the  defendant,  a  broker,  to  pur- 
chase for  him  certain  goods  and  paid  him  a  sum  of  money 
on  account  of  the  price ;  the  defendant  having  made  a  con- 
tract not  according  to  his  instructions  and  on  which  the 
plaintiff  had  no  remedy,  it  was  held  that  the  plaintiff  might 
recover  the  money  as  having  been  paid  for  a  consideration 
whicli  entirely  failed  (g). 

The  plaintiff  having  paid  rent  to  the  defendant  for  the  oc- 
cupation of  land  supposed  to  belong  to  the  defendant,  was 
afterwards  ejected  by  the  rightful  owner  and  compelled  to 
pay  mesne  profits  for  the  same  period  of  occupation ;  it  was 
held  that  he  might  recover  the  amount  of  rent  paid  as 
money  received  for  his  use,  the  defendant  not  asserting  any 
title  to  the  land  {h).  It  is  a  rule  of  law  that  the  title  to  land 
cannot  be  tried  under  a  claim  for  money  received  (i) . 

Upon  the  same  principle,  where  an  agent  receives  money 


(a)  Turner  r.  Stonety  1  D.  &  L. 
122  ;  and  see  Kogers  t.  Lanqford^  1 
C.  &  H.  637 ;  Timmin»  y.  QihUm, 
IS  Q.  B.  722. 

iff)  Woodland  t.  Fear,  7  £.  &  B. 
519 ;  26  L.  J.  Q.  B.  202. 

(c)  Bwnhfield  T.  MooreyZ  E.  &B. 
683. 

(d)  Moore  r.  Oartoood,  4  Ex.  681 ; 
Watton  T.  Earl  Charlemont,  12  Q.  B. 
806  ;  WaUtab  t.  SpottUwoode,  15  M. 
&,  W.  501 ;  Ward  t.  Londeaborough^ 
12  G.  B.  252^;  Mowail  r.  Londetbo- 
rough,  4  E.  &  B.  1 ;  and  see  Moteleg  t. 


Cre»9ey*i  Company ^1  L.  Rep.  Eq.  405. 

(e)  Johmon  j.  QoalHt,  27  L.  J.  0. 
P.  122  J  3  C.  B.  N.  8.  569  j  25  L.  J. 
C.  P.  274 ;  27  ih.  122. 

(/)  Martin  t.  Andrews,  7  E.  &  B. 
1 ;  26  L.  J.  Q.  B.  89. 

(g)  Bottock  T.  Jardine,  3  H.  &  G. 
700 ;  34  L.  J.  Ex.  142. 

(A)  Newiome  t.  Graham^  10  B.  & 
G.  234;  and  see  Barber  ▼.  Brown, 

1  C.  B.  N.  S.  121 ;  26  L.  J.  0.  P.  41. 
(i)  See  ib. ;   Clarance  ▼.  Marshall, 

2  G.  &  M.  495;  Undon  t.  Hooper, 
Gowp.  414. 
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from  his  principal  under  instructions  to  dispose  of  it  in  a 
particular  way,  and  wholly  refuses  to  do  so,  it  may  be  reco- 
vered as  a  debt  for  money  received  (a) .  So,  if  the  money  is 
received  by  the  agent  under  a  revocable  authority,  the  prin- 
cipal after  a  revocation  of  the  authority  may  recover  it  in 
this  manner  (6). 

But  as  long  as  the  agency  subsists  and  is  not  repudiated 
or  revoked  the  claim  of  the  principal  against  the  agent  for 
any  breach  of  instruction  rests  upon  the  express  agreement 
between  them  (c) .  The  plaintifiF  had  paid  money  to  a  stake- 
holder to  abide  the  event  of  a  horse  race,  which  was  to  be 
decided  by  the  stewards ;  a  dispute  arose  as  to  the  winner, 
which  was  not  decided  by  the  stewards ;  it  was  held  that  the 
plaintiff  could  not  recover  his  money  unless  he  showed  a  de- 
cision in  his  favour,  or  that  a  decision  had  become  altogether 
impracticable  or  impossible  {d). 

The  failure  of  the  consideration  must  be  complete  in  order 
to  entitle  the  plaintiff  to  recover  the  money  paid  for  it. 
The  plaiutiff  having  paid  a  sum  of  money  under  a  con- 
tract by  which  he  was  to  have  immediate  possession  of  a 
house  of  the  defendant,  and  the  defendant  was  to  put  the 
house  in  repw*  .o^d  grant  a  lei^e  of  it,  and  the  plaintiff 
having  taken  possession  of  the  house,  the  defendant  failed 
to  repair  or  grant  the  lease;  it  was  held  that  the  plaintiff 
was  precluded  from  recovering  his  money  as  upon  a  failure 
of  consideration,  because  he  had  received  a  part  of  the  con- 
sideration in  the  occupation  of  the  house  {e).  The  plaintiff 
purchased  a  piece  of  land  of  the  defendant  and  paid  part  of 
the  purchase  money  and  took  immediate  possession,  and  the 
defendant  subsequently  failed  in  giving  a  good  title ;  it  was 
held  that  the  plaintiff  could  not  recover  the  purchase  money 
he  had  paid,  as  he  had  received  part  of  the  consideration  in 


(a)  8ooU  v.  Afrmofi,  WiUes,  400, 
404 ;  Thorpe  y.  Tharpe^  3  B.  &  Ad. 
680 ;  Buchanan  y.  FindlaVy  9  B.  &  G. 
738;  Shremperger  y.  Anderton,  3 
Ex.  148,  168. 

(6)  Taylor  y.  Lendey,  9  East,  49 ; 
Party  y.  Rohertk^  3  A.  &  E.  118; 
FUieher  y.  MarshaU,  16  M.  &  W. 
766. 

(c)  Shrentperyer  y.  Anderson,  3 


Ex.  148  ;  and  see  Miller  y.  Atlee,  8 
Ex.  799,  801;  Sardman  y.  Bell- 
house,  9  M.  &  W.  696  ;  HUl  y.  Smith, 
12  M.  &  W.  618 ;  Duncan  y.  Skip- 
with,  2  Camp.  68. 

(d)  Brown  y.  Overhury,  11  Ex.  716; 
26  L.  J.  Ex.  169 ;  see  also  WHkinson 
y.  Oodefroy,  9  A.&E.  636. 

{e)  Hunt  y.  Silk,  6  East,  783. 
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the  possession  of  the  land  (a).  Under  a  contract  of  sale  of 
flour  the  defendant  haying  delivered  certain  floor  to  the 
plaintiff,  the  latter  used  half  a  sack  and  complained  to  the 
defendant  that  it  was  not  according  to  the  contract ;  he  after- 
wards used  two  sacks  more  and  sold  one ;  it  was  held  he 
could  no  longer  recover  back  the  price  on  the  ground  of 
failure  of  consideration  by  reason  of  the  goods  not  answer- 
ing the  description  (6). 

Where  a  specific  article  is  sold  with  a  warranty  of  its 
quality,  a  breach  of  the  warranty  does  not  entitle  the  pur- 
chaser who  has  paid  the  price  to  recover  it  as  upon  a 
failure  of  consideration ;  his  only  remedy  is  in  an  action  for 
damages  for  breach  of  warranty  (c).  Though,  if  the  price 
has  not  been  paid  and  he  is  sued  for  it,  he  is  entitled  to  set 
up  the  breach  of  warranty  in  reduction  of  damages ;  and 
the  agreed  price  will  be  reduced  by  an  amount  sufiicient  to 
compensate  for  the  breach  of  warranty  {d). 

But  where  the  consideration   is  severable,   so  that   the  Partui  fkii- 
money  paid  for  a  portion  of  it  may  be  ascertained,  a  partial  ^JJ^^J^n. 
failure  may  entitle  the  plaintiJGT  to  recover  the  part  of  the  •ide»ti<m. 
money  paid  in  respect  of  the  part  of  the  consideration  which 
has  failed.      The  plaintiff   ordered  in  writing  of  the   de- 
fendant a  certain  weight  of  particular  goods,  and  paid  the 
price ;  the  defendant  sent  goods  of  the  description  ordered 
and  which  with  the  packages  made  up  the  weight  ordered, 
contending  that  the  packages  were  to  be  weighed  in ;  the 
plaintiff  disputing  this  contention  brought   an   action  for 
money  received  Xor  his  use  in  respect  of  so  much  of  the 
price  paid  as  was  attributable  to  the  defective  weight  of 
goods,  and  the  terms  of  the  order  being  construed  in  his 
favour  he  was  held  entitled  to  recover  {e) . 

The  plaintiff  cannot  recover  his  money  upon  the  ground  Where 
of  a  failure  of  consideration,  if  he  has  obtained  the  specific  obuSna  the 
consideration  which  he  bargained  for,  although  it  turns  out  ?*°**^j^ 
to  be  of  no  value.      Where  the  plaintiff  paid  money  to  the  gained  for. 

(a)  Blackhtm  t.  Smith,  2 Ex.  783.  (d)  lb.;  Alien  y.  Cameron,  1  C.  k 

(b)  Samor  r.  Grovet,  15  G.  B.  667;       H.  840 ;  Poulton  t.  Lattimore,  9  B. 
24  L.  J.  C.  P.  63.  A  C.  259. 

(c)  Gompertz  t.  Denion,  1 C.  &  M.  (e)  Betaux  y.  Conolly^  8  C.  B.  640. 
207 ;  and  see  Street  y.  Blatf,  2  B.  & 

Ad.  456. 
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defendant  in  consideration  of  the  defendant  execating  a 
deed  whicli  the  plaintiff  knew  to  be  void  for  want  of  a  proper 
stamp,  it  was  held  that  he  could  not  recover  it  back  (a).  So, 
where  the  plaintiff  paid  money  for  the  use  of  a  patent  which 
was  afterwards  discovered  to  be  invalid,  it  was  held  that  he 
could  not  recover  the  money  upon  the  ground  of  failure  of 
consideration  (b).  The  plaintiff  purchased  certain  scrip  cer- 
tificates of  shares  in  a  railway  company,  which  the  directors 
repudiated  as  having  been  issued  without  their  authority, 
and  the  plaintiff  brought  an  action  to  recover  back  the  price 
on  the  ground  that  the  scrip  was  not  genuine ;  it  was  held 
that  the  question  for  the  jury  was  not  whether  the  scrip  in 
question  was  genuine,  but  whether  it  was  what  the  plaintiff 
intended  to  buy  as  such  scrip  (c) . 
Failure  of  Where  the  failure  of  the  consideration  is  caused  by  the  de- 
ibn*by  de-  ^*^^*  ^^  ^^^  plaintiff,  he  cannot  recover  the  money  paid  for 
fault  of  it.  The  plaintiff  purchased  from  the  defendant  shares  in  a 
joint-stock  bank,  which  it  became  the  duty  of  the  plaintiff 
as  purchaser  to  get  registered  in  his  own  name ;  the  plain- 
tiff neglected  to  apply  for  registration,  and  the  bank  having 
failed  he  claimed  a  return  of  the  money  paid  for  the  shares 
as  upon  a  total  failure  of  consideration ;  but  it  was  held  he 
could  not  recover,  because  he  had  failed  to  obtain  a  com- 
plete transfer  of  the  shares  by  his  own  default  {d). 

Money  Where  money  has  been  paid  under  on  illegal  contract, 

an^fueffi"  *^®  coutract,  80  long  as  it  remains  executory,  may  be  re- 
oontract.  scinded,  and  the  money  may  be  recovered  as  a  debt  for 
money  received  (e) .  Money  paid  as  the  consideration  for  a 
bond,  given  to  secure  an  illegal  wager  on  the  amount  of  hop 
duties,  was  held  to  be  recoverable  before  the  wager  was  de- 
termined (/).  So,  a  sum  of  money  paid  by  a  person  as  the 
consideration  for  procuring  him  ^  place  in  the  customs,  the 
place  not  having  been  procured,  was  held  to  be   recover- 

(a)  Westlake  y.  Adema,  5  0.  B.  ((Q  iS/roy  t.  i7fwfe22,  1  £.&  E.  888 ; 
N.  S.  248,  266.  916 ;  28  L.  J.  Q.  B.  279 ;  29  ib.  115. 

(b)  Taylor  ▼.  JSTarc,  1 B.  &  P.  N.  B.  («)  Lowiy  v.  Bourdieu,  Doug.  470; 
260 ;  and  see  Lau>e9  r.  Purter,  6  E.  Tappenden  r.  Randall^  2B.  &P.  467. 
&  B.  930 ;  26  L.  J.  Q.  B.  25.  (/)  Tappenden  y.  Randall,  2  B.  & 

(c)  Lamert  y.  Heath,  15  M.  &  W.  P.  467. 
486. 
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able  (a).  The  plaintiff  had  paid  a  sum  of  money  to  bo  ap- 
plied to  the  use  of  the  poor,  in  consideration  of  the  with- 
drawal of  a  prosecution  against  him ;  it  was  held  he  might 
countermand  the  application  of  the  money  before  it  had 
been  executed,  and  recover  it  back  (i).  The  owner  of  a 
ship  authorized  the  captain  to  sell  it  to  the  Turkish  Go- 
vernment, and  in  order  to  effect  a  sale  to  apply  a  part  of 
the  purchase-money  in  paying  bribes  to  the  Turkish  offi- 
cials ;  the  sale  having  been  effected  and  the  price  paid  to 
the  captain,  the  owner  was  held  entitled  to  revoke  the 
authority  to  pay  the  bribes  and  recover  the  whole  sum, 
such  bribes  being  illegal  as  a  fraud  on  the  Turkish  Govern- 
ment (c). 

Money  deposited  with  a  stake-holder  upon  an  illegal 
wager  may  be  reclaimed  at  any  time  before  it  is  paid  over 
cbccording  to  the  event  (d).  The  law  on  this  point  was  ex- 
plained by  Littledale,  J.,  as  follows  : — "  If  two  parties  enter 
into  an  illegal  contract  and  money  is  paid  upon  it  by  one  to 
the  other,  that  may  be  recovered  back  before  the  execution 
of  the  contract,  but  not  afterwards.  In  the  case  of  persons 
entering  into  such  a  contract  and  paying  money  to  a  stake- 
holder, if  the  event  happens  and  the  money  is  paid  over 
without  dispute,  that  is  considered  as  a  complete  execution 
of  the  contract,  and  the  money  cannot  be  reclaimed  ;  but  if 
the  event  has  not  happened,  the  money  may  be  recovered. 
With  respect  to  a  stake-holder  there  is  a  third  case,  viz. 
where  the  event  has  happened,  but  before  the  money  has 
been  paid  over  one  party  expresses  his  dissent  from  the 
payment.  Under  such  circumstances  he  may  recover  it; 
and  perhaps  it  may  then  be  said,  that  although  the  event 
has  happened,  yet  the  contract  ia  not  completely  executed 
until  the  money  has  been  paid  over,  and  therefore  the  party 
may  retract  at  any  time  before  that  has  been  done"  {e), 

(a)   Walker  t.  Chapman,  cited  by  (d)  CoUonr.  Thurland,bT,n. iO^i 

Bailer,   J.,    in  Lowry    t.   BowrdieUj  Bmiih  t.  Sichmore,  4  Taunt.   47 i; 

2  Doug.  471.  Hodson  t.   TerrUl,  1  0.  &  M.  7U7  ; 

(6)  Taylor  r.  Lfndetf,  9  Kiwt,  49;  Oatty  ▼.  Field,  9  Q.  B.  431 ;  MaHin 

and  see  tVUliams  r.  Hedley,  8  East,  ▼.  Hetoaon,  10  £x.  737 ;   Varney  ▼. 

378,  cited  post,  p.   67  ;  OoodaU  y.  Hickman,  6  C.  B.  271. 
Lowndes,  6  Q.  B.  46  k  (e)  Hastelow  t.  Jackson^  8  B.  &  C. 

(e)  Bone  v.  Eckless,  5  H.  k  N.  925;  221,  226. 
29  L.J.  Ex.  438. 
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But  it  has  been  suggested  in  a  more  recent  case  that  the 
right  to  reclaim  the  money  from  the  stake-holder  after  the 
event  has  happened^  though  before  it  has  been  paid  over^ 
might  not  be  admitted  by  a  court  of  error  (a). 

Where  the  plaintiff  has  paid  money  as  the  consideration 
of  a  contract  which  he  is  entitled  to  rescind  on  the  ground 
of  illegality^  he  must  give  notice  to  the  other  party  that  he 
rescinds  the  contract  before  he  can  maintain  an  action  to 
recover  the  money  (6). 

Money  paid  under  an  illegal  contract  cannot  in  general 
be  recovered  back  after  the  contract  has  been  completely 
executed.  Money  lost  at  illegal  gaming  and  paid  cannot  be 
recovered  back  (c) .  The  plaintiff  being  about  to  compound 
with  his  creditors^  in  order  to  induce  the  defendant  to 
accept  the  composition  gave  him  a. bill  for  the  balance  of 
his  debt^  which  was  illegal  as  being  in  fraud  of  the  other 
creditors ;  but  having  paid  the  bill  when  due^  it  was  held 
that  he  could  not  recover  the  amount  {d) .  A  premium 
paid  on  a  policy  of  insurance  upon  a  ship,  made  without 
interest  and  therefore  illegal,  was  held  not  to  be  recoverable 
after  the  ship  insured  had  arrived  safe,  because  the  contract 
was  no  longer  executory  (p). 

Where  money  has  been  paid  in  execution  of  an  illegal 

contract  to  an  agent  for  one  of  the  parties,  the  latter  may 

recover  it  from  his  agent,  who  cannot  set  up  the  illegality 

of  the  original   contract  in  answer  to  his  claim,  although 

such  illegality  might  have  been  a  bar  to  an  action  on  the 

original  contract  (/). 

Where  But  the  plaintiff  may  recover  money  paid  under  an  illegal 

noU»^  H  co^^**^c^  after  execution  of  the  contract,  if  in  paying  the 

deiictowith  moucy    he  was  not  in  pari  delicto  with  the  receiver  (a), 

defendant. 


(a)  Mearing  y.  Hellings^  14  M.  & 
W.  711, 713 ;  and  see  BuskY,  WaUh, 
4  Taunt.  290,  292  (a). 

(h)  Palyart  t.  Leckie^  6  M.  &  S. 
290 ;  Oatty  y.  Field,  9  Q.  B.  431 ; 
and  see  Bitsk  y.  WaUh,  4  Taunt.  290. 

(c)  Tlustlewood  y.  Cracrojt,  1  M. 
&S.  600. 

{d)   WiUon  y.  Ray,  10  A.  k  E.  82. 

(e)  Lowry  y.  Bourdieu,  2  Doug. 
468 ;  and   see    Andree   y.   Fleicher^ 
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(/)  Tenant  y.  miioit,  1  B.  &  P.  3 ; 
FafKner  y.  Russell,  1  B.  &  P.  296 ; 
Bousfield  y.  Wilson^  16  M.  &  W.  185 ; 
and  see  Nicholson  v.  Gooch,  6  £.  &  B. 
999 ;  25  L.  J.  Q.  B.  137,  147  ;  John- 
son y.  Lansley,  12  0.  B.  468 ;  post. 
Chap.  Ill,  Sect.  IV,  "  Illegality." 

(y)  Per  Lord  Mansfield,  Brown* 
ing  y.  Morris,  2  Cowp.  790,  792 ; 
lliggins  y.  Fiit,  4  Ex.  312, 324. 
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Thns^  a  bankmpt  who  has  paid  money  to  obtain  the  concur- 
rence  of  a  creditor  to  his  certificate  {a) ;  an  insolvent  who 
has  paid  money  to  one  of  bis  creditors  to  induce  him  to 
execute  a  composition  deed  {b) ;  a  defendant  in  a  penal  ac- 
tion who  has  paid  money  to  compound  the  action  contrary 
to  the  statute  18  Eliz.  c.  5^  s.  4,  which  prohibits  the  composi- 
tion of  penal  actions  by  the  informer  or  plaintifiF  (c), — ^have 
been  held  entitled  to  recover  the  money  so  paid^  because 
from  the  circumstances  of  hardship  Jn  which  they  stood 
they  were  not  considered  to  have  acted  in  })ari  delicto  with 
the  defendants^  who  had  taken  advantage  of  their  circum- 
stances to  extort  the  money  {d). 

The  contract  implied  from  the  receipt  of  money  for  the  Thr  rrcoipt 
use  of  another  can  arise  only  in  respect  of  money  or  what  is  ^^^^j' 
equivalent  to  money;  a  check  on  a  banker  {e),  country  bank  »*•  equivap 
notes  (/)   unless  dishonoured  {g),  foreign  money  (h),  sums 
allowed  in  account  (i),  sums  accounted  for  by  an  agent  to 
his  principal  as  received  (j),  have  been  considered  as  money 
for  this  purpose. 

East  India  stock  transferred  to  the  defendant  and  stand- 
ing in  his  name  (k) ;  a  bill  of  exchange  drawn  by  the  defen- 
dant^ of  which  it  was  not  shown  that  he  had  received  the 
amount  (Z) ;  a  bill  of  exchange  received  by  the  defendant 
and  paid  in  to  his  banker^  before  it  was  due  {m), — ^have 
been  considered  not  to  be  money  for  this  purpose.  Goods 
received  by  the  defendant  cannot  be  treated  as  money  until 
he  has  sold  them  and  turned  them  into  money  {n) . 


(a)  Smia  T.  BnmUtf,  2  Doug. 
696,  n. 

{h)  Higgim$  r.  PUt,  4  Ex.  812 ;  see 
Smith  T.  Cuff,  6  M.  &  S.  160 ;  Hor- 
ton  y.  BiUii,  11  M.  ft  W.  492 ;  Atkin- 
ton  T.  Benbv,  6  H.  ft  N.  778 ;  7  ib, 
934    30  L.  J.  Ex.  361 ;  81  ib,  862. 

(c)  WilUanu  y.  Hedlty,  8  East, 
378 ;  and  Bee  Uwwin  y.  Leaper^  1  M. 
ft  a.  747  ;  OoodaU  y.  Lowndes,  6  Q. 
B.  464. 

(<2)  See  j>09t^  Chap.  Ill,  Sect.  IT, 
« lUegaKty." 

(e)  Pratt  y.  HobhoMse,  4  Bing.  173. 

lf)JPiekard  y.  Banket,  13  East,  20. 


(^)  Ttmmint  y.  Gibbins^  18  Q.  B. 
722. 

(k)  Ehrentperger  ▼.  Andtrwon,  8 
Ex.  148. 

(0  Standish  y.  Ross,  8  Ex.  527 ; 
Oin^ell  y.  Purkins,  4  Ex.  720. 

( /)  Shaw  y.  Picion,  4  B.  ft  C.  716 ; 
ana  Bee  Hume  y.  Bolland,  1  C.  ft  M. 
ISO. 

{h)  Nightingale  y.  Devisme,  6  Burr. 
2589. 

(0  ScoU  y.  MilUr,  8  Bing.  N.  C. 
811. 

(m)  Atkine  y.  Owen,  4  A.  ft  E.  819. 

(n)  See  ante,  p.  51,  {g), 

f2 
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Conhtusta        There  are  some  cases  where,  it  being  established  upon 

from*  pre-    Other  gTOunds  that  a  debt  already  exists  between  the  parties, 

i8tin*^5ebts  *^®  ^^^  implies  a  new  contract  to  pay  it  for  the  purpose  of 

supplying  an  additional  or  more  convenient  remedy.     Such 

contracts  are  implied : — 

Where  an  executory  simple  contract  has  been  completely 
performed,  except  leaving  a  present  money  debt  payable 
under  it.     This  contract  has  been  already  noticed  as  arising 
upon  the  executed  consideration  (a). 
Upon  accounts  stated. 

Upon  judgments  of  foreign  courts,  and  other  debts  created 
by  foreign  law. 


Account 
stated. 


Admission 
of  debt  of 
certain 
amount. 


Upon  an  acknowledgment  made  by  the  defendant  to  the 
plaintiff  of  money  due  from  him  to  the  plaintiff,  a  simple 
contract  to  pay  it  is  implied  in  law,  which  may  be  charged 
as  a  distinct  cause  of  action,  and  is  described  as  '^  for  money 
found  to  be  due  from  the  defendant  to  the  plaintiff  on  an 
account  stated  between  them*'  (b).  ''An  account  stated,*' 
it  is  said,  ''  is  nothing  more  than  the  admission  of  a  balance 
due  from  one  party  to  another ;  and  that  balance  being  due 
there  is  a  debt.  The  statement  of  the  account  and  admission 
of  the  balance  implies  a  promise  in  law  to  pay  it ''  (c). 

In  order  to  constitute  an  account  stated,  there  must  be  a 
statement  of  some  certain  amount  of  money  being  due.  A 
letter  of  the  defendant  to  the  effect  that  he  thinJcs  he  is  in- 
debted in  a  certain  amount  is  not  sufficient  {d) .  An  admis- 
sion by  the  defendant  to  the  effect  merely  that  he  had  re- 
ceived a  sum  of  money  on  account  of  the  plaintiff,  and  not 
that  it  was  a  subsisting  debt,  was  held  insufficient  (c).  So, 
the  admission  of  money  being  due,  without  specifying  ex- 
pressly or  by  sufficient  reference  a  definite  amount,  is  not 
sufficient ;  and  in  an  action  brought  upon  such  admission  the 
plaintiff  would  not  be  entitled  to    recover   even  nominal 


(a)  See  ante,  p.  86. 

(b)  Knowle$  r,  Michell,  18  East, 
249  i  Highmore  y.  Primrose^  5  M.  & 
S.  65  J  Porter  ▼.  Cooper^  1  G.  M.  & 
B.  887  ;  IVray  y.  Mtle^tonCf  6  M.  & 
W.  21 ;  and  see  2  Wms.  Saunders, 
122  (c) ;  and  the  Common  Law  Pro- 


cedure Act,  1852, 15&16  Yict.  c.  76, 
sched.  B. 

(c)  Per  Lord  Abinger,  Irving  v. 
Veiich,  3  M.  &  W.  90,  106. 

(rf)  Sughes  y.  Thorpe,  6  M.  &  W. 
656. 

(e)  Tucker  v.  Barrow,  7  B.  &C.623. 
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damages  (a).  So^  an  admission  of  liability  to  a  claim  for 
unliquidated  damages^  as  the  liability  of  a  surety,  will  not 
support  an  account  stated  (/>). 

Tlie  plaintiff  having  demanded  a  certain  sum  from  the  de- 
fendant in  respect  of  an  asserted  claim,  the  defendant  offered 
to  pay  a  smaller  sum ;  it  was  held  that  such  offer  was  not  an 
acknowledgment  of  a  debt  on  which  an  account  stated 
could  be  founded  (c).  The  defendant,  having  been  shown 
an  account  of  the  plaintiff  containing  several  items,  objected 
to  one  item  only ;  it  was  held  that  there  was  evidence  of  an 
account  stated  by  him  as  to  the  items  not  objected  to  (J). 
The  defendant,  having  received  an  acconnt  of  the  plaintiff 
against  him,  wrote  a  letter  enclosing  £5,  and  saying  he 
should  have  the  remainder  next  week,  it  was  held  there  was 
evidence  of  an  accoont  stated  as  to  the  balance  {e) .  A  pro- 
missory note  dated  August  8,  1844,  for  a  smoi  which  was 
described  in  the  note  to  be  the  amount  of  interest  due  up  to 
the  6th  of  July,  1844,  on  a  previous  note  for  a  stated  amount, 
was  held  to  be  evidence  of  an  account  stated  respecting  the 
amount  of  the  previous  note  (/). 

An  acknowledgment  of  a  debt  payable  at  a  future  date,  or  Pebtt  pay- 
in  a  certain  event,  also  constitutes  an  account  stated,  upon  Jl^|^. 
which  however  the  liability  is  not  absolute  until  the  time 
of  payment  has  arrived,  or  the  event  has  happened  {^) ,  A 
bill  of  exchange  or  a  promissory  note,  payable  at  some 
period  after  date,  operates  as  an  account  stated  of  this  kind 
between  immediate  parties  to  it  (/t). 

An  admission  of  debt,  in  order  to  constitute  an  account  To  and  bj 
stated,  must  be  made  to  the  creditor  himself  or  to  his  agent,  comlt  mAj 
and  is  not  sufficient  if  made  to  a  stranger  (i) ;  and  it  must  ^  •***<^- 


(a)  Teal  t.  Aniy,  2  B.  &  B.  d9; 
Green  ▼.  Davise,  4  B.  ft  C.  235 ; 
Kirtan  y.  Wood,  1  M.  ft  Bob.  253 ; 
Lane  ▼.  MiU,  18  Q.  B.  252  ;  21  L.  J. 
O  B  818 

(hj  Marshall  t.  WiUon,  (Kx.  Ch. 
Jr.)  U  W.  B.  699;  see  Bude  t. 
Huret,  L.  Bep.  1  C.  P.  297. 

(e)  Wa^anj.HilHard.lB'mg.lOl. 

(d)  Chiaman  r.  Count,  2  M.  ft  G. 
307. 

{e)  Peacock  y.  Harris,  10  East,  104. 


(/)  Perry  y.  Slade,  8  Q.  B.  116. 

ig)  Wheatley  v.  Williams,  1  M.  ft 
W.  533 :  and  seo  Baker  y.  Heard,  5 
Ex.  959,  966;  Calrert  y.  Baker,  4 
M.  ft  W.  417  ;  Burgh  y.  Legge,  6  M. 
ft  W.  418. 

(*)  Wheailetf  y.  Williams,  supra , 
Fryer  y.  Roe,  12  C.  B.  437. 

(•)  Tucker  y.  Barrow,  7  B.  ft  0. 
623 ;  Breekon  v.  Smith,  1  A.  ft  E. 
488 ;  Jardine  y.  Payne,  1  B.  ft  Ad. 
663. 
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In  whiit 
form  ao- 
oount  may 
be  stated. 


be  made  by  the  defendant  himself  or  by  bis  agent.  The 
award  of  an  arbitrator  awarding  a  sum  due  will  not  con- 
stitute an  account  stated^  because  an  arbitrator  is  not  an 
agent  for  that  purpose  (a). 

The  admission  of  debt^  constituting  an  account  stated^ 
may  be  in  wiiting  or  by  mere  oral  statement ;  and  the  exis- 
tence of  an  admission  in  writing  does  not  exclude  evidence 
of  an  admission  of  the  same  debt  made  by  oral  statement  (6) . 
A  bill  of  exchange  or  promissory  note  is  evidence  of  an 
account  stated  between  immediate  parties  to  the  instrument^ 
but  not  between  remote  parties  (c) ;  it  is  not  admissible 
evidence  unless  properly  stamped  (d).  An  I.  O.  U.  is  evi- 
dence of  an  account  stated  with  the  person  to  whom  it  is 
addressed  (e) ;  and  if  it  besurs  no  address,  then  presump- 
tively with  the  holder,  in  the  absence  of  evidence  to  the 
contrary  (/). 

An  account  stated  respecting  a  debt  which  has  not  accrued 
due  within  six  years  of  the  action  brought  for  its  recovery, 
must  be  in  writing  signed  by  the  party  chargeable  thereby, 
under  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  s.  1,  which 
requires  the  acknowledgment  of  debt  to  be  made  in  that 
form  in  order  to  take  the  debt  out  of  the  operation  of  the 
Statute  of  Limitations  (g) ;  but  where  an  account  is  stated 
respecting  debts  on  both  sides,  and  it  is  agreed  that  the 
cross  demands  shall  be  set  off  and  a  balance  stated,  it  is  no 
objection  to  such  account  that  some  of  the  earlier  items  were 
barred  by  the  Statute  of  Limitations,  and  that  there  is  no 
valid  acknowledgment  within  Lord  Tenterden's  Act,  be- 
cause the  agreement  to  set  off  operates  as  payment  of  the 
items  to  which  it  applies  (/i). 

A  simple  contract  is  not  implied  in  law,  as  upon  an  ac- 


(a)  Bates  v.  Tovmley^  2  Ex.  152. 

\b)  SingleUm  r.  Barrett^  2  0.  &  J. 
868  ;  Newhall  y.  HoU,  6  M.  «k  W.  662. 

(c)  Wheatley  y.  Williams,  1  M.  & 
W.  633;  Burmesier  y.  Hogarth,  11 
M.  &  W.  97. 

{d)  Green  y.  JDavieSj  4  B.  &  0. 235; 
and  eee  Singleton  y.  Barrett,  2  0.  ft 
J.  868. 

(e)  Jacobs  y.  Ihker,  1  C.  B.  178  ; 
WiUon  y.  WUson,  14  C.  B.  616. 


(/)  Curtis  T.  JUcJkards,  1  ^.  &  G, 
46  ;  Fesenmayer  y.  Adcock,  16  M.  & 
W.  449. 

iff)  Jones  y.  Ryder,  4  M.  &  W.  32 ; 
Clark  y.  Alexander,  8  Scott^  N.  B. 
147 ;  and  Bee  Hopkins t.  Logan,  5  M. 
&W.  241, 248;  P^n^ y.  jSZcu^,  8  Q.B. 
115. 

(A)  Ashby  y.  James,  11  M.  &  W. 
542;  Clark  y.  Alexander,  8  Scott, 
N.  R.  147,  165. 
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BUtod« 


count  statedj  upon  an  acknowledgment  of  money  being  due 
under  a  contract  under  seal  (a);  nor  upon  an  acknowledg- 
ment made  under  seal. 

An  account  stated  alone  is  not  conclusive^  but  is  merely  ^^<  <i<>bt 
prima  fade  evidence  of  liability  in  the  party  admitting  the  port'uf' 
debt;  and  in  an  action  brought  upon  an  account  stated,  the  *^^^^ 
existence  or  validity  of  the  debt  respecting  which  it  was 
stated  may  be  disputed.  Thus,  the  defendant  charged  upon 
an  account  stated  may  obviate  its  effect  by  showing  that 
there  was  a  mistake  in  the  statement  of  the  account  (h) ;  or 
that  the  account  was  stated  upon  the  supposition  that  the 
debt  was  due,  whereas  in  fact  it  was  not  due  (r) ;  or  that 
the  account  was  stated  respecting  a  debt  not  then  due,  as  an 
I.  O.  U.  given  as  security  for  a  prospective  debt  (J);  or  that 
the  debt  was  claimed  under  a  contract  void  for  want  of  con- 
sideration {e) ;  or  that  the  debt  was  claimed  under  a  contract 
of  which  the  consideration  bad  failed  ( /) ;  or  that  the  debt 
stated  in  the  account  on  which  the  defendant  is  charged 
was  not  due  from  the  defendant  in  his  own  right,  or  that  it 
was  not  due  to  the  plaintiff  in  his  own  right  (f/);  or  that  the 
account  was  stated  in  respect  of  a  liabiUty  for  unliquidated 
damages,  as  the  liability  of  a  surety  for  a  default  of  the  prin- 
cipal debtor  (h).  Upon  a  loan  of  money,  the  debtor  and  a 
surety  signed  and  delivered  to  the  creditor  a  document  to 
the  effect,  "We  jointly  and  severally  owe  you  £ — '/'  it  was 
held  to  be  evidence  of  an  account  stated  against  both,  and 
that  the  effect  of  it  against  the  surety  was  not  avoided  by 
showing  that  he  contracted  the  debt  only  as  surety  (i). 

So,  it  may  be  shown  that  the  debt  stated  in  the  account 
was  void  because  upon  an  illegal  consideration  (j);  that  the 
account  was  stated  respecting  a  debt  claimed  as  remunera- 
tion for  the  professional  services  of  a  barrister  (k) ;  that  the 


(a)  MiddltdiUh  r.  EUU,  2  Bx.  623. 

(6)  See  Trueman  j.  liurH,  1  T.  B. 
40,  42  ;  TkamoM  t.  ffawtet,  8  M.  & 
W.  140 ;  Perry  y.  Attwood^  6  £.  & 
B.  691;  DaiU  y.  Llwfd,  12  Q.  B. 
&3I. 

(c)  Oaugh  y.  Findon^  7  Ex.  48. 

{i)  Zemere  y.  Elliott,  6  H.  ft  K. 
6o6 ;  90  L.  J.  Ex.  350. 

(<•)  French  y.  French,  2  M.  ft  G. 


(/)  Jacoht  y.  Pithcr,  1  C.  B.  178 ; 
WiUon  y.  WiUon,  14  C.  B.  616. 

(g)  Peteh  y.  Ljfon,  9  Q.  B.  147. 

(A)  Marshall  y.  WiUa»^  (Ex.  Ch. 
Ir.)  14  W.  K.  699. 

(»)  Bwk  y.  Surttt  L.  Bep.  1  C.  P. 

297. 

{/)  Eo9€  y.  Savory,  2  Bing.  N.  C. 

146. 

(i)  Kennedy  y.  Broun,  13  C.  B. 
N.  S.  677 }  32  L.  J.  0.  P.  137. 
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acconnt  was  stated  respecting  a  debt  claimed  for  the  profes- 
sional services  of  an  attorney,  for  which  no  bill  of  costs  had 
been  delivered  (a). 
Baliuaceof       Where  the  plaintiflf  charffes  the  defendant  upon  an  ac- 

cross  flc* 

counu  count  stated,  founded  on  an  account  rendered  by  the  de- 
fendant containing  items  on  both  sides  and  striking  a  ba- 
lance, the  plaintifiF  may  dispute  the  items  entered  against 
him  in  the  account,  so  as  to  charge  the  defendant  with 
the  full  amount  of  the  items  entered  in  his  favour  {h) ; 
but  where  an  account  is  stated  respecting  items  on  both 
sides,  and  an  agreement  is  further  made  that  the  items  on 
one  side  shall  be  set  off  against  the  items  on  the  other, 
such  an  agreement  respecting  the  cross  demands  is  equiva- 
lent to  payment,  and  extinguishes  the  debts  to  the  amounts 
set  off  against  each  other  (c).  Where  upon  such  statement 
of  cross  demands  a  balance  is  struck  and  agreed  upon,  the 
discharge  of  the  other  items  is  a  suflScient  consideration  to 
support  the  debt  for  the  balance,  though  the  account  might 
have  contained  claims  for  which  an  action  would  not  lie  (d) ; 
and  upon  such  a  statement  of  account,  setting  off  the  items 
against  each  other,  it  is  no  objection  to  the  claim  for  the 
admitted  balance  of  the  account  that  some  of  the  items  were 
barred  by  the  Statute  of  Limitations  (e) ;  or  that  some  of  the 
items  were  due  by  contract  under  seal  (/). 
S^^sti*^"^  It  is  no  answer  to  an  account  stated  admitting  a  debt, 
of  Frauds,  that  the  debt  was  due  under  a  contract  within  the  Statute  of 
Frauds,  of  which  there  was  no  memorandum  in  writing,  if 
the  consideration  for  the  debt  was  completely  executed  at 
the  time  of  stating  the  account  (g) ;  but  if  the  account  was 
stated  before  the  consideration  was  executed,  the  debt,  being 
due  under  the  contract  only  and  not  in  respect  of  the  exe- 


(a)  Scadding  y.  EtfJes,  9  Q.  B.  858  j  (e)  AMy  v.  Jamc9,  11  M.  &  W. 

Brooks  V.  Bockett,  9  Q.  B.  847.  542 ;  see  ante,  p.  70. 

(6)  Bote  V.  Saooiy,  2  Bing.  N.  C.  {/)  Foster  v.   Allaiuon,  2  T.   R. 

145.  479  i  and  see  Middleditch  y.  JSllU, 

(c)  Ashby  v,  James,  11  M.  &  W.  2  Ex.  628. 

542;   Callander  ▼.  Howard,  10  0.  B.  (^)  Cocking  v.  Ward,  1  0.  B.  858  j 

290;  and  see  M'Kellar  v.   Wallace,  Knowles  v.   Michel,   13   East,   249; 

8  Mooie,  P.  C.  378,  401 ;  Smith  v.  Seago  t.  Deane,  4  Bing.  459  ;  and  see 

Page,  15  M.  &\V.  683.  Laycock  v.  VicUes,  4  B.  &  S.  497  j 

(rf)  Laycock  v.  Pickles,  4  B.  &  S.  '33  L.  J.  Q.  B.  43 ;  Marshall  v.  Wil- 

497  ;  88  L.  J.  Q.  B.  43.  son,  (Ex.  Ch.  Ir.)  14  W.  R.  699. 
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cnted  consideration^  ia  not  recoverable,  by  reason  of  the 
statute  (a). 

The  legal  effect  of  an  account  stated  is  not  avoided  by  Eooiubie 
showing  that  the  debt  admitted  was  due  from  the  defendant 
as  trustee,  and  one  for  which  the  only  previous  remedy  was 
in  equity  {b).  The  defendant  held  goods  upon  trust  to 
sell  and  account  to  the  plaintiff  for  the  proceeds,  and  after 
selling  the  goods  and  repaying  an  amount  advanced  by  him 
on  the  security  of  the  goods  admitted  a  balance  due  to  the 
plaintiff;  it  was  held  that  the  plaintiff  might  recover  the 
balance  in  an  action  upon  the  account  stated  (r).  So,  where 
upon  dissolution  of  a  partnership  the  partners  account  to- 
gether and  strike  a  balance  in  favour  of  one  of  them,  he  may 
recover  it  in  an  action  upon  such  statement  of  account  {(J). 
So,  if  an  executor  or  administrator  states  an  account  with  a 
legatee  or  person  entitled  to  a  distributive  share  of  the 
deceased's  estate,  admitting  that  he  has  received  the  amount 
*of  such  legacy  or  share  and  holds  it  for  the  use  of  the 
legatee  or  person  entitled,  he  may  render  himself  liable 
upon  such  admission  to  an  action  at  law  for  money  received 
or  upon  an  account  stated,  although  as  executor  or  adminis- 
trator he  could  not  be  sued  at  law  for  a  legacy  or  distribu- 
tive share  (e). 

Where  a  Court  of  competent  jurisdiction  adjudges  a  sum  i^ebts  cre- 
of  money  to  be  paid,  a  debt  or  contract  to  pay  it  is  created  rei^  Judg- 
thereby.     The  judgment  may  be  enforced  by  the  ordinary  ™*°**- 
process  of  the  Court ;  or  it  may  in  general  be  treated  as  a 
distinct  contract,  on  which  a  new  action  maybe  brought  (/). 
The  contract  created  by  the  judgment  of  a  Court  of  Record 
is  a  contract  of  record  (g). 


(a)  Lard  Falmouth  y.  ThomtUf  1 
C.  &  M.  89. 

(6)  Remon  y.  Ilaywardy  2  A.  &  E. 
666 ;  Roper  y.  Holland,  8  A.  &  E.  99 ; 
Howard  t.  Broumhill,  23  L.  J.  Q.  B. 
23.  A  count  for  money  reoeiTed  will 
also  in  general  lie  ngainst  a  trustee 
after  an  aelmowledgntent  hj  him  that 
he  has  receiyed  money,  and  holds  it 
for  the  use  of  the  ce§tui  que  trust. 
Ib.'y   and  see  JSdwanU  y.  Lowndes, 


1  £.  &  B.  81,  89. 

(r)  Howard  y.  Brownhill,  supra. 

(d)  Foster  y .  Allanson,  2  T.  R.  479  j 
Wrav  y.  Milestone,  6  M.  A  W.  21. 

(s)  See  Detks  y.  Strutt,  6  T.  B. 
690  ;  Jones  y.  Tanner,  7  B.  &  C.  542  ; 
Topham  y.  Horecrafl,  8  E.  &  B.  972. 

if)  Williams  V.  Jones,  13  M.  k  W. 
628,  633,  634 ;  Carpenter  y.  Thorn- 
ton, 8  B.  &  Aid.  52,  57. 

(g)  See  post,  p.  89. 


74 


CHAP.    I.    PORIIATION   OF   CONTRACTS. 


Upon  the  same  principle,  where  the  judgment  of  a  foreign 
or  colonial  Court  has  adjudicated  a  certain  sum  of  money  to 
be  due  from  one  person  to  another,  a  debt  or  contract  to  pay 
the  amount  is  created,  which  may  be  enforced  by  an  action 
in  the  Courts  of  this  country  (a).  The  judgment  not  being 
matter  of  record  in  this  country,  the  debt  created  by  it  here 
is  a  simple  contract  debt ;  and  there  is  no  difference  between 
colonial  and  other  foreign  judgments  in  this  respect  (&). 

The  judgments  of  the  Irish  and  Scotch  Courts  are  consi- 
dered as  foreign  judgments  and  raise  an  implied  contract  to 
pay  the  amount  of  the  judgment,  upon  which  an  action  may 
be  maintained  in  the  English  Courts  {c) .     Also,  an  action 
may  be  maintained  upon  a  decree  of  a  colonial  Court  of 
Equity,  ordering  the  payment  of  money  (cQ.   An  action  will 
lie  in  the  English  Courts  upon  a  decree  of  the  Court  of 
Session  in  Scotland,  in    a    suit    for  a  divorce,  awarding 
costs  {e),  if  the  amount  of  costs  is  finally  ascertained  (/). 
iSr*'        ^®  judgment  of  the  foreign  Court  must  be  final,  and 
final  and  for  create  a  certain  debt,  in  order  to  support  an  action  in  this 
sum.  country  {g) .     A  foreign  judgment  ordering  the  defendant  to 

pay  a  certain  sum  to  the  plaintiff  on  a  certain  day,  first  de- 
ducting thereout  the  defendants^  costs  to  be  taxed  by  the 
proper  officer,  was  held  not  to  raise  an  implied  contract  to 
pay  until  taxation  of  the  costs,  because  until  then  there  was 
no  final  judgment  for  a  certain  amount  {h) ;  but  the  pendency 
of  an  appeal  in  the  foreign  Court  is  no  bar  to  such  action, 
though  it  may  afford  ground  for  the  equitable  interposition 
of  the  Court  in  this  country,  in  which  the  action  is  brought, 
to  stay  proceedings  (i) . 
whi^?  ^^      ^  ^^^^  judgment  of  a  foreign  Court  is  taken  to  be  conclu- 


(a)  Wallcer  r.  Witter,  1  Dong.  1, 
6 ;  Sail  T.  Odber,  11  East,  118, 124; 
Atkinson  r.  Lord  BraifhrooJee,  4 
Camp.  380 ;  Russell  t.  Smyth^  9  H.  & 
W.  810 ;  SmUh  y.  NichoU,  5  Bing. 
N.  C.  208,  221. 

{b)  Philpott  ▼.  Adams,  7  H.  &  N. 
888 ;  81  L.  J.  Ex.  421. 

{o). Collins  V.  Matthew,  6  East, 
473  ;  Harris  ▼.  Saunders,  4  B.  &  C. 
411 ;  Douglas  v.  i^orrvf^,  4  Bing.  686. 

(d)  Sadler  t.  Robins,  1  Camp.  253, 
264 ;  Henley  r,  Soper,  8  B.  &  C.  16 ; 


Henderson  t.  Henderson,  6  Q.  6.  288 

{,e)  Russell  r.  Smyth,  9  M.  &  W 
810. 

(/)  See  Sadler  v.  Robins,  1  Camp 
258  ;  Patrick  y.  Sheddon,  2  £.  &  B 
14;  22L.J.Q.  B.  283. 

(g)  Sadler  y.  Robins,  1  Camp.  253 
Patrick  y.  Sheddon,  2  £.  &  B.  14 ; 
22  L.  J.  Q.  B.  283. 

(h)  See  ib. 

(0  Scott  y.  PiVcington,  2  B.  &  S. 
11 ;  31  L.  J.  Q.  B.  81. 
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sive  between  the  parties  upon  the  merits  of  the  matter  adja-  mgn  jud^- 
dicated  upon ;  consequently  in  an  action  founded  upon  it  in  be  quM-^ 
this  country,  no  defence  can  be  raised  which  was  open  to  the  ^^^ 
defendant  in  the  original  suit  (a) .  But  in  such  action  the 
defendant  may  avoid  the  effect  of  the  foreign  judgment  by 
showing  a  want  of  jurisdiction  in  the  foreign  Court  (6) ;  that 
he  was  not  summoned  and  had  no  notice  of  the  proceed- 
ings in  the  suit,  which  was  contrary  to  natural  justice  (c) ; 
that  the  judgment  was  obtained  by  fraud  (d) ;  that  there 
is  a  manifest  error  on  the  face  of  the  judgment,  showing 
the  conclusion  to  be  erroneous  either  in  law  or  in  fact ;  and 
for  this  purpose  the  reasons  assigned  in  the  judgment  and 
forming  part  of  it  may  be  examined  (a),  as  where  the  judgment 
appeared  to  have  decided  according  to  the  law  of  the  wrong 
country,  or  to  have  mistaken  the  law  of  another  country  (/) ; 
but  it  is  not  open  to  show  by  extrinsic  evidence  that  the 
foreign  Court  has  come  to  an  erroneous  conclusion  either  in 
law  or  in  fact  as  to  the  matter  adjudicated  upon  {g),  or  that 
fresh  evidence  has  been  discovered  since  the  judgment,  show- 
ing it  to  be  erroneous  ijt). 

A  debt  created  by  foreign  or  colonial  statutes  may  bo  en-  l>ebti 
forced  in  this  country  as  a  simple  contract  debt,  as  a  debt  for  foreign  lU- 
calls  by  a  company  founded  on  colonial  Acts  (t) ;  though  a  ^'****' 
debt  arising  under  an  Act  of  Parliament  in  this  country,  as 
a  debt  for  calls  under  the  Companies  Clauses  Consolidation 
Act,  is  treated  in  general  as  a  specialty  debt  {j) . 


(a)  Setutenan  r.  Senderson,  6  Q. 

B.  288 ;  BankqfAuHralatia  r.  Niat, 
16  Q.  B.  717 ;  De  Coste  BrUsac  ▼. 
BaMone,  6  H.  &  N.  801 ;  80  L.  J. 
Ex.  288 ;  and  see  2  SmiUi't  L.  C.  5Ui 
ed.686. 

{b)  See  Hohertton  r.  8ir%ik,  5  Q.  B. 
941  i  Vanqwelin  t.  B<mard,  88  L.  J. 

C.  P.  78. 

(c)  Bitehanan  v.  Budeer^  1  Camp. 
68 ;  9  East,  192 ;  Fergut<m  t.  Mahcm^ 
11  A.  k  E.  179 ;  Beynoldt  ▼.  FenUm^ 
8  C.  B.  187. 

(d)  BotoUi  y.  Orr^  1  Y.  &  C.  Ex. 
464. 

(e)  Simpton  r.  /b^o,  IJ.  &  II.  18 ; 


1  H.  ft  M.  195 ;  29  L.  J.  C.  657 ;  32 
ih.  249 ;  Beimert  y.  Dntce^  28  Bear. 
150 ;  26  L.  J.  C.  196. 

(/)  lb. ;  and  see  Seoiiy.  PUHngton^ 

2  B.  ft  8. 11,  41 ;  81  L.  J.  Q.  B.  81, 
89 ;  NovtUi  y.  Bo9*i,  2  B.  ft  Ad.  757. 

ig)  I>€  Co99t  BrUtae  y.  Bathbone, 
6  H.  ft  N.  801  i  80  L.  J.  Ex.  288. 

(A)  Be  Coste  Brissac  v.  Bathbone, 
supra. 

(i)  Welland  By.  Co.  y.  Blake,  6  H. 
ft  N.  410;  80  L.  J.  Ex.  161. 

(J)  Cork  and  Bcmdon  Bjf.  Co.  y. 
Ooode,  18  C.  B.  826 ;  22  L.  J.  C.  P. 
198;  and  see  Shepherd  y.  Hilis,  11  Ex. 
55 ;  25  L.  J.  Ex.  6 ;  post,  p.  96. 
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Contracts 
under  seal. 


Deeds. 


Contracts  uuder  Seal  76 

Deed,  Execution  of 76 

Escrow 78 

Acceptance  an  d  Disclaimer 80 

Deed  Poll,  Indenture  81 

Bonds   82 


The  Consideration  Si 

Priority  in  Administration   of 

Assets    86 

BemedjagainstHeirandDerisee  86 
Limitation,  Merger,  Estoppel, 

etc 87 


Signing. 


CoNTBACTS  under  seal  are  formed  by  a  deed  sealed  and  de- 
livered. They  involre  the  element  of  agreement  inasmuch 
as  the  parties  by  executing  the  deed  agree  to  the  matter  of 
the  contract ;  but  they  derive  their  legal  effect  solely  from 
the  formality  of  the  deed  which  is  used  to  witness  the  agree- 
ment^ and  not  from  the  mere  fact  of  agreement  as  in  the 
case  of  simple  contracts  (a) . 

In  general  it  is  optional  with  the  parties  to  put  agree- 
ments into  the  form  of  a  deed  under  seal.  But  agreements 
relating  to  some  matters  are  required  by  statute  to  be  made 
by  deed.  Thus^  certain  leases  are  required  by  the  statute 
8  &  9  Vict.  c.  106,  s.  3,  to  be  made  by  deed.  A  gratuitous 
promise,  that  is,  one  made  without  a  consideration,  must  be 
made  by  deed  in  order  to  give  it  validity  (6). 

''  A  deed  is  a  writing  or  instrument  written  upon  paper 
or  parchment,  sealed  and  delivered,  to  prove  and  testify  the 
agreement  of  the  parties  whose  deed  it  is  to  the  things  con- 
tained in  the  deed.  ...  A  deed  cannot  be  written  upon 
wood,  leather,  cloth  or  the  like  but  only  upon  parchment  or 
paper,  for  the  writing  upon  them  can  be  least  vitiated,  al- 
tered or  corrupted'^  (c).  The  contents  of  a  deed  may  be 
written  or  printed,  in  ink  or  in  pencil  {d).  A  deed  is  sub- 
ject to  all  the  rules  of  law  relating  to  written  documents  {e)\ 

The  execution  of  a  deed  consists  of  sealing  and  delivery. 
Signing  a  deed,  though  usual,  is  no  part  of  the  formality  at 
common  law  (/).  It  is  made  necessary  in  some  instances 
by  particular  statutes,  and  sometimes  by  the  special  terms  of 


(a)  See  anisj  p.  11. 

ib)  See  anie^  p.  10,  and  post,  p.  84. 
o)  Sheppard's  Touchstone,  p.  50 ; 
Co.  Lit.  86  b, 

(d)  See  Schneider  v.  Norris,  2  M. 
&  S.  286 ;  Geary  y.  Physio,  5  B.  & 


0.  234, 237. 

(e)  See  post,  Chap.  I,  Sect.  IV, 
«*  Contracts  in  Writing.'* 

t/*)  Sheppard's  Touchstone,  by 
Preston,  p.  56;  Tapper  y.  Foulkes, 
9  C.  B.  N.  S.  797,  803. 
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the  authority  or  power  in  pursuance  of  which  the  deed  is 
executed.  The  Statute  of  Frauds^  which  requires  contracts 
relating  to  certain  matters  to  be  made  in  writing  and  signed^ 
does  not  apply  to  contracts  under  seal ;  therefore  contractn 
under  seal^  though  relating  to  matters  within  that  statnte,  do 
not  require  to  be  signed  in  a<idition  to  the  ordinary  formali* 
ties  of  the  execution  of  the  deed  (a). 

The  ceremony  of  sealing  is  sufficiently  performed  if  a  s^^^^, 
seal  or  other  instrument  be  impressed  on  the  deed  with  an 
intent  to  seal  it^  although  no  impression  appear ;  and  a  deed 
purporting  to  have  been  sealed  and  delivered^  in  the  ab- 
sence of  evidence  to  the  contrary^  will  be  presumed  to  have 
been  properly  sealed  (h).  An  instrument  purporting  to  be 
signed  only  and  not  sealed,  and  which  in  fact  was  signed 
only  and  not  sealed,  or  intended  to  be  sealed,  as  a  deed,  was 
held  to  be  merely  a  simple  agreement,  notwithstanding  a 
seal  appeared  opposite  the  signatures  of  the  parties  (c) . 

One  seal  will  serve  for  several  persons,  if  it  sufficiently 
appears  to  have  been  intended  and  used  as  the  seal  of 
each  {(I)  ;  but  a  seal  used  and  intended  for  the  seal  of  one 
person  only  will  not  afterwards  supply  the  want  of  sealing 
by  another  {e).  Certain  parties  to  a  deed  were  described 
therein  as  members  of  a  corporation,  and  the  deed  purported 
to  be  made  and  executed  by  the  corporation  and  was  sealed 
with  a  seal  purporting  to  be  the  seal  of  the  corporation ;  it 
was  held  that  such  seal  could  not  be  taken  as  the  seal  of 
those  parties  as  individuals,  so  as  to  entitle  them  to  be  con- 
sidered as  parties  to  the  deed  in  their  individual  character 
and  to  sue  upon  the  deed  in  their  individual  capacity  (/). 

Deliveiy  is  necessary  to  complete  the  exegution  of  a  deed  jy^^^^^ 
and  to  render  it  binding.     Delivery  may  be  effected  by 
merely  handing  over  the  possession  of  the  deed  to  the  other 
party,  or  by  authorizing  the  other  party  to  take  possession 
of  the  deed.     It  may  also  be  effected  by  giving  the  posses* 

(a)  Aveline  t.  Whuson^  4  M.  &  G-.  ment  t.  Ounhoute^  5  fisp.  83. 

801 ;  and  Bee  Cooch  t.  Ooodman,  2  (c)  CUmeni  v.  Ounhousey  6  Ksp.  83. 

Q.  B.  580,  597  ;   Cheny  t.  Hemmimg,  \d)  Ball  ▼.  DunsterciUe,  4  T.  R. 

4  Ex.  631,  636.  813. 

(h)  See  JB.    ▼.  St,  PauVs  Coveni  (e)  Cooch  r.   Goodman^  2   Q.   B. 

Garden,  7  Q.  B.  232,  238,  (d)  ;  Tal*  580,  5U8. 

hot  y.  Uodton,  7  Taunt.  251;  Cie-  f)  Cooekx. Goodman, 2 (i,^.^&d. 


78 


CHAP.  I.    FORMATION   OF   C0NTEACT8. 


sion  of  the  deed  to  a  stranger  for  the  use  and  benefit  of  the 
other  party,  the  intention  being  sufficiently  expressed ;  a 
delivery  to  a  stranger  without  any  explanation  of  intention 
would  be  inoper^itive  (a).  Delivery  may  also  be  effected  by 
mere  words  expressive  of  intention,  although  the  party 
making  the  deed  retains  it  in  his  own  possession  {b),  A 
delivery  may  be  evidenced  by  an  acknowledgment  by  the 
party  whose  deed  it  is  that  it  is  valid  and  operative  (c). 
Escrow.  The  delivery  of  a  deed  may  be  made  upon  a  condition,  bo 

that  the  delivery  is  not  complete  and  the  deed  is  not  bind- 
iug  until  the  condition  is  fulfilled.  A  deed  so  delivered 
upon  a  condition  is  called  an  escrow  {scriptum  or  writing)  {d) . 
The  condition  on  which  the  delivery  depends  may  be  ex- 
pressly stated  at  the  time  of  executing  the  deed,  or  it  may 
be  inferred  from  the  circumstances  attending  the  execu- 
tion (e).  A  delivery  as  an  escrow  may  be  effected  though 
the  party  executing  the  deed  retains  it  in  his  own  posses- 
sion, and  it  may  be  effected  by  delivery  of  the  possession  of 
the  deed  to  a  third  party ;  but  it  is  said  that  it  cannot  be 
effected  by  delivery  of  the  possession  to  the  party  to  whom 
the  deed  is  made,  because  such  a  delivery  is  an  absolute  de- 
livery if  made  without  words,  and  if  made  with  words  pur- 
porting to  control  the  absolute  effect,  the  words  are  con- 
trary to  the  act,  and  therefore  of  no  effect,  according  to  the 
maxim  non  quod  dictum  est,  sed  quod  factum  est  inspicitur  (/) . 

Time  of  A  deed  takes  effect  from  the  time  of  delivery.    A  deed  is 

offfect!*^^^  presumed  to  have  been  delivered  and  to  take  effect  from  its 

date ;  but  it  may  be  shown  by  extrinsic  evidence  that  the 

deed  was  delivered  and  became  operative  on  a  different  day 

from  that  on  which  it  bears  date  {g) .  Thus,  a  deed  of  charter- 


(a)  Co.  Lit.  86  a ;  Shepp.  Touch. 
57,  58 ;  Doe  d,  Garnont  v.  KnighL 

5  B.  &  C.  671. 

(6)  Doe  d.  Gurnons  v.  Knight,  5  B. 

6  C.  671 ;  and  see  Xenos  v.  Wick- 
ham,  14  C.  B.  N.  8.  435  ;  31  L.  J.  C. 
P.  864 ;  33  ib.  13. 

(c)  Tapper  v.  Foulkes,  9  0.  B.  N. 
S.  797 }  30  L.  J.  0.  P.  214  j  Hudson 
T.  Seveit,  5  Bing.  368. 

(d)  Co.  Lit.  36  a ;  Shepp.  Touch,  p. 
58;  Murray T^arl  Slair,  2  B.&C.  82. 

(e)  Murray  v.  Earl  Stair,  2  B.  & 


C.  82 ;  BowJcer  t.  Burdehin,  11  M.  k 
W.  128  ;  Gfidgen  y.  Besset,  6  £.  &  B. 
986 ;  26  L.  J.'  Q.  B.  36. 

(/)  Co.  Lit.  36  a  j  Shepp.  Touch. 
59 ;  but  see  Johnson  y.  Bciker^  4  B. 
&  Aid.  440 ;  Hudson  y.  Reveit,  5 
Bing.  868,  387. 

(g)  GoddardCs  ease,  2  Co.  Rep.  4  h ; 
Taw  y.  Bury,  Dyer,  167  ft;  Stone  t. 
Bale,  3  Ley.  348 ;  Hall  y.  Cazenove, 
4  East,  477;  Jayne  y.  Hughes,  10 
Ex.  430 ;  24  L.  J.  Ex.  115  ;  and  see 
Reffell  y.  Beffell,  L.  Rep.  1  Prob.  139. 
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party  was  dated  6th  Febmaiy,  and  contained  a  covenant 
that  the  ship  should  sail  on  or  before  the  12th  February,  but 
the  deed  was  not  in  fact  execated  until  the  15th  March;  it 
was  held  that  it  might  be  averred  and  proved  when  the  deed 
was  in  fact  executed ;  and  that  the  covenant  for  the  ship  to 
sail  on  a  previous  day,  having  then  became  impossible,  formed 
no  part  of  the  contract  (a). 

Upon  delivery  of  an  escrow  and  performance  of  the  con- 
dition the  deed  becomes  effective  from  the  date  of  the  ori- 
ginal delivery ;  so  that  if  a  bond  is  delivered  as  an  escrow, 
and  before  the  performance  of  the  condition  the  obligor  and 
and  obligee  die,  yet  on  the  performance  of  the  condition  it 
becomes  an  effective  bond  and  charges  the  assets  of  the 
deceased  obligor ;  and  so,  if  a  woman  before  marriage  delivers 
a  bond  upon  condition  and  afterwards  marries,  whereby  she 
loses  her  capacity  to  contract,  and  after  marriage  the  condi- 
tion is  performed,  the  bond  is  valid  and  takes  effect  from  the 
original  delivery  (6). 

A  deed  executed  in  blank,  that  is,  completely  sealed  and  Execution 
delivered  with  an  omission  of  a  material  particular,  is  void,  blank, 
and  cannot  be  made  good  by  subsequently  filling  in  the 
blank  without  a  re-execution,  or  what  is  equivalent  thereto  (c) . 
Thus,  a  bail  bond  executed  originally  without  a  condition,  and 
having  the  condition  afterwards  inserted,  was  held  void  {J). 
A  deed  was  executed  referring  to  a  schedule  annexed,  but  the 
schedule  was  omitted ;  it  was  held  that  the  deed  was  void 
without  the  schedule,  and  that  the  annexation  of  the  sche- 
dule subsequently  to  the  execution  did  not  render  it  effec- 
tive {e).  By  a  railway  Act  the  sale  of  shares  was  required 
to  be  by  writing  under  the  hands  and  seals  of  the  parties ;  it 
was  held  that  a  deed  was  necessary,  which  must  be  complete 
at  the  time  of  delivery,  and  consequently  an  instrument  exe- 
cuted by  the  vendor  with  the  name  of  the  purchaser  lefl  in 
blank,  which  was  afterwards  filled  up  by  a  third  party  to 

(a)  Hatt  T.  Cazemove,  4  £«■!,  477.  (c)  Shepp.  Touch,  by  Preston,  54. 

{b)  See  Grakam  r.  Qraham  1  V^.  {d)  Poicell  t.  Duff^  3  Camp.  181. 

jun.  272, 274,  citing  Penymani'a  case,  (e)   Week*  ▼.  Maillardet,  14  East, 

5  Co.  Bep.  846,  and  Froset  v.  WaUke,  5G8. 
Bridg.  51. 
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whom  it  was  delivered  for'that  purpose  was  void  (a) .  Where 
a  deed  contained  a  blank  for  a  sum  of  money  intended  to  be 
afterwards  ascertained  and  inserted,  which  was  afterwards 
done  with  the  assent  and  in  the  presence  of  all  parties,  the 
deed  was  held  valid  on  the  ground  that  there  was  no  com- 
plete execution  until  the  blank  was  filled  in  (ft) .  An  agent 
who  is  authorized  to  fill  up  and  execute  a  deed  which  is  pre- 
viously incomplete,  so  as  to  render  it  effective,  must  be  ap- 
pointed by  deed  in  the  same  manner  as  an  agent  appointed 
to  execute  a  deed  in  the  first  instance  (c) .  In  a  recent  case 
in  which  it  appeared  that  a  person  had  executed  a  deed  in 
blank  and  by  his  alleged  negligence  had  enabled  another 
person  to  fill  it  up  and  use  it  in  an  unauthorized  manner,  the 
opinion  was  expressed  by  some  of  the  judges  that  he  might 
be  estopped  by  his  conduct  from  denying  the  validity  of  the 
deed,  as  against  the  parties  claiming  under  it ;  but  the  ma- 
jority of  the  judges  seemed  to  be  of  a  contrary  opinion,  on 
the  ground  that  the  doctrine  of  estoppel  did  not  apply  to 
the  execution  of  a  deed  {d). 


Aoceptanco 
of  contract 
under  seal. 


The  acceptance  of  a  contract  under  seal  is  presumed,  if 
nothing  appear  to  the  contrary  (e).  Hence  a  party  may  in 
general  sue  upon  a  contract  under  seal  without  having  exe- 
cuted it  (/).  The  presumption  of  acceptance  is  said  to  be 
founded  on  the  principle  that  a  man  will  accept  that  which 
is  for  his  benefit ;  but  it  has  been  extended  to  the  case  of 
deeds  containing  onerous  charges  and  liabilities  on  the  part  of 
the  acceptor.  In  a  recent  case  the  Court  in  delivering  judg- 
ment said  : — "  Almost  every  conveyance  in  truth  entails  some 
charge  or  obligation  which  might  be  onerous  in  the  way  of 
covenant  or  liability ;  and  we  think  it  much  safer  that  one 


(a)  Hibblewhite  r.  M^ Marine,  6  M. 
&  W.  200 ;  and  see  Tayler  r.  Great 
Indian  Peninsular  Rjf,  Co.^  28  L.  J. 
C.  285. 

(&)  Hudson  T.  Revett,  5  Bing.  368. 

(c)  JTibbletohite  ▼.  M'Morine,  6  M. 
&  W.  200. 

{d)  Ex  p.  Sioan,  7  0.  B.  N.  S.  400  ; 
Swan  V.  North  British  Australasian 
Co,,  7  H.  &  N.  603  ;  2  H.  &  C.  175 ; 
31  L.  J.  Ex.  425  (  82  ib,  273. 


(e)  See  Thompson  r.  Leach,  2  Ven- 
tris,  198  ;  Petrie  y.  Bury,  3  B.  &  C. 
353,355;  Doed.  Oarnonsy,  Knight, 
6  B.  &  0.  671,  692. 

(/)  Rose  y.  Poulton,  2  B.  &  Ad.  822 ; 
Morgan  v.  Pike,  14  0.  B.  473  j  and 
see  WeihereU  y.  Langston,  1  Ex.  684, 
643;  British  Empire  Ass,  Co.  y, 
Browne,  12  C.  B.  723  ;  Northampton 
Oaf  Light  Co,  y,  Pamell,  15  C.  B. 
630,  and  see  post,  p.  85. 
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general  rale  should  prevail,  than  that  the  Courts  should  be 
asked  in  each  particular  instance  if  the  deed  may  not  be 
considered  onerous,  and  that  doubts  should  be  raised  as  to 
the  particular  moment  at  which  the  deed  operates  by  the 
assent  of  the  grantee  '*  (a). 

A  party  may  disclaim  the  benefit  of  a  contract  under  DucUimcr. 
seal  (fe).  Such  disclaimer  may  be  made  by  any  sufficient 
words  or  acts,  and  does  not  require  any  particular  form  or 
manner  of  proof  (c).  It  must  in  substance  be  clear  and  un- 
equivocal (d).  K  a  contract  is  made  with  two  jointly  and 
not  severally,  and  one  disclaims,  the  right  to  sue  on  it  is 
not  thereby  vested  in  the  other  so  as  to  entitle  him  to  sue 
alone  {e) . 

A  deed  poll  is  a  deed  made  by  one  party  only ;  an  inden-  Deed  poll 
ture  is  a  deed  made  between  two  or  more  parties.  An  inden-  indenture, 
ture  is  so  called  because  it  was  formerly  the  practice  to  make 
a  part  or  original  copy  of  the  deed  for  each  of  the  parties 
on  the  same  parchment,  and  then  to  separate  them  by  an 
indented  division,  so  that  on  subsequently  comparing  the 
parts  they  might  be  identified  by  the  fitting  of  the  indented 
edges  (/) .  A  deed  poll  was  so  called  because  the  edge  was 
polled  or  cut  even.  By  8  &  9  Vict.  c.  106,  s.  5,  it  is  enacted 
that  a  deed  executed  after  the  1  st  of  October,  1 845,  purport- 
ing to  be  an  indenture,  shall  have  the  efiect  of  an  indenture 
although  not  actually  indented. 

The  terms  indenture ,  deed,  or  writing  obligatory  import  a 
deed  under  seal  (g),  A  statute  required  that  certain  con- 
tracts should  be  made  in  writing  under  the  hands  and  seals 
of  both  parties ;  it  was  held  that  it  was  intended  and  re- 
quired that  they  should  be  made  by  deed  (//). 


(a)  Siggera  t.  Evan*,  5  £.  &  B. 
367,  383. 

(6)  See  Butler  and  Baker's  case, 
3  Co.  26  h ;  Doe  d.  Oarnont  ▼. 
ir»i^A/,  5B.&C.671,  694. 

(c)  See  the  authorities  collected  in 
DaTidson's  Conyejancing,  2nd  ed.  5th 
vol.  p.  1073,  n.  ia). 

{d)  See  Doe  d,  Smyth  t.  Smyth, 
6  B.  &  C.  112. 


(e)  Wetherell  v.  Langafon,  1  Ex. 
634  ;  and  eee  Peirie  ▼.  Bvry,  3  B.  & 
C.  355  ;  poet.  Chap.  IT,  Sect.  I. 

(/)  Bhepp.  Touch.  60  ;  2  Bl.  Com. 
295. 

{g)  Seel  Wms.  Saund.  291  (1) ; 
Aveline  ▼.  Whiteon,  4  M.  &  ».  801, 
801. ;  Phillips  V.  Clift,^n.  &  N.  168. 

(h)  Ilibbletchite  r.  M'Morine,  6 
M.  &  W.  2'jO. 
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Covenant.        A  promise  contained  in  a  deed  is  called  a  covenant,  also  a 
special  contract  or  contract  by  specialty ;  and  the  parties  to 
a  covenant  are  called  respectively  the  covenantor  and  the 
covenantee. 
Bonds.  A  bond  is  a  deed  wherein  a  party  acknowledges  himself 

to  be  bound  to  another  in  a  certain  sum  of  money  to  be  paid  to 
him.     It  is  sometimes  called  an  obligation  in  a  special  sense 
of  that  word.     The  parties  to  a  bond  are  called  respectively 
Single  bond  the  ohligoT  and  the  obligee  {a).    Abend  containing  merely 
JSth  con-    such  acknowledgment  is  called  a   single  bond ;  but  there 
dition.        jj^Qj  Y^Q  appended  to  it  a  condition  that  upon  the  perform- 
ance of  a  certain  act   the  bond  is  to  be  void,  otherwise 
to  remain  in  full  force,  and  it  is  then  called  a  bond  with 
a  condition  [b).      The    debt   acknowledged    by   the   bond 
is  commonly  fixed  at   a  larger  sum   than   the   equivalent 
of  the  condition,  and  so  operates  to  secure  its  performance, 
and  is  called  the  penal  sum  or  penalty. 
Common         Gommon  money  bonds  are  made  subject  to  the  condition 

money  «  ...  ... 

bond.         to  pay  a  sum  of  money  with  interest  at  a  certain  day,  on 
payment  of  which  at  the  day  the  bond  is  to  be  void,  other- 
wise it  is  to  be  forfeited.    In  such  bonds  the  penalty  or  sum 
acknowledged  in  the  bond  is  generally  fixed  at  double  the 
amount  in  the  condition.     Any  other  matter  may  be  made 
Bond  with  the  subject  of  the  condition,  as  the  performance  of  the  cove- 
^tbn.        nants  in  a  deed,  the  faithful  performance  of  an  office  by  the 
obligor,  or  by  a  third  party ;  such  bonds  are  called  bonds 
with  special  conditions. 
Belief  By  the  common  law  the  whole  penalty  became  forfeited 

penalty  of  and  was  recoverable  upon  breach  of  the  condition,  according 
^°*^*  to  the  literal  meaning  of  the  bond.  The  Courts  of  Equity, 
however,  gave  relief  against  the  forfeiture  at  law,  upon  pay- 
ment of  the  amount  really  due  under  the  condition,  or  of  the 
damages  arising  from  the  breach  of  the  condition.  A  power 
of  granting  similar  relief  in  certain  cases  has  been  given  to 
the  Courts  of  Law  by  statute. 

Common  money  bonds  with  a  penalty,  which  by  strict  law 
were  forfeited  by  non-payment  of  the  money  ad  diem  ac- 
cording to  the  condition,  are  now  subject  to  the  statute  4  &  5 

(a)  Shepp.  Touch.  867 ;  2  Bl.  Com.  340.  (b)  Ibid. 
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Anne,  c.  16,  s.  12,  by  which  it  is  provided  that  where  an  ac- 
tion is  brought  upon  any  bond  with  a  condition  to  make  void 
the  same  upon  payment  of  a  lesser  sum  at  a  day  or  place 
certain,  if  the  obligor  have  before  the  action  brought  paid 
the  principal  and  interest  due  by  the  condition,  though  such 
payment  was  not  made  according  to  the  condition,  yet  it 
may  be  pleaded  in  bar  of  such  action  and  shall  be  as  effectual 
a  bar  as  if  the  money  had  been  paid  according  to  the  con* 
dition.  The  same  statute,  s.  13,  allows  the  defendant  in  an 
action  on  a  common  money  bond,  who  has  not  paid  the 
amount  due  under  the  condition  of  the  bond  before  action, 
to  bring  the  principal  and  interest  with  costs  into  Court  in 
full  satisfaction  and  discharge  of  the  bond;  and  by  the 
23  &  24  Vict.  c.  126,  s.  25,  the  payment  into  Court  may  be 
pleaded  in  the  action  {a). 

Bonds  with  special  conditions  are  now  subject  to  the 
statute  8  A  9  Will.  III.  c.  11,  the  effect  of  which  is  to  re- 
strict the  amount  recoverable  at  law  under  the  bond  to  the 
damages  for  the  breaches  of  the  conditions  which  can  be 
proved  to  have  been  broken,  and  to  allow  the  judgment 
for  the  penalty  to  remain  only  as  a  security  against  further 
breaches  [b).  But  the  obligor  is  not  answerable  in  the  whole 
for  more  than  the  amount  of  the  penalty  {c). 

Hence   a  bond  with  a  condition,   in   effect,  binds  the  Effect  of 
obligor  to  the  performance  of  the  condition,  as  if  he  had  condition, 
bound  himself  by  a  covenant  to  perform  it ;  the  bond  being 
for  some  purposes  a  more  convenient  form  for  creating  the 
h'ability. 

No  action  can  be  maintained  upon  the  bond  until  a  breach 
of  the  condition ;  for  the  bond,  it  is  said,  '^  is  a  thing  in 
action  and  executory,  whereof  no  advantage  can  be  taken 
until  there  be  a  default  in  the  obligor  "  [d) .  And  accordingly 
it  is  held  that  a  bond  with  a  condition  creates  a  debt,  not 
payable  absolutely,  but  payable  only  on  the  contingency  of 
a  breach  of  the  condition  (e) ;  and  in  an  action  on  the  bond, 

(a)  See  BuUen  &  Leake,   '  Prece>  nalties,  poft.  Chap.  Y,  *'  Damages." 

denta  of  Pleading/  2nd  edit.  p.  96.  {d)  Co.  Litt.  206  a. 

{b)  See  Ibid.  (e)  Cager.  Aeton^  1  L.  Eajm.  515  ; 

(e)  Wilder.  ClarktonST.^.^Z I  S.  C.  non).   Oage  ▼.  Ation,  1  Salk. 

JSranscombe  y.  Scarbrongh,  6  Q.  B.  325 ;  Milbour»  y.  £icart,  5  T.  K.  381. 
13.     And  see  as  to  relief  against  pe- 

0  2 
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a  plea  showing  that  the  condition  has  not  not  been  broken 
is  a  good  plea  (a).  So  also,  as  a  cause  of  action  on  the 
bond  first  accrues  upon  a  breach  of  the  condition,  the  Statute 
of  Limitation  begins  to  run  only-from  that  date,  and  only 
as  to  that  breach ;  and  a  new  breach  gives  a  new  cause  of 
action  (6). 
Specific  go  in  equity,  bonds  with  special  conditions  are  considered 

perform-  .  .  , 

anceofcon-  according  to  the  intention  of  the  parties,  as   agreements 
bondin      having   the   primary  object  of  carrying  out  the  condition, 
equity.       which  may  be  enforced  specifically,  if  the  matter  of  the  con- 
dition is  within  the  jurisdiction  of  the  Court ;  and  they  are 
not,  in  general,  considered  as  giving  an  option  of  forfeiting 
the  penalty  instead  of  performing  the  condition  (c). 


Considera- 
tion not 
necessary 
in  contracts 
under  seal. 


Ghratuitoas 
promises. 


Failure  of 
considera- 
tion. 


Contracts  under  seal  have  certain  peculiar  incidents,  of 
which  the  following  are  the  most  important : — In  contracts 
made  by  deed  under  seal,  a  consideration  is  not  essential  to 
give  validity  to  the  promise,  as  it  is  in  the  case  of  simple 
contracts  {d) .  The  object  of  the  rule  with  simple  contracts 
is  to  ensure  an  intention  on  the  part  of  the  promiser  that 
his  promise  should  be  binding,  and  to  avoid  giving  effect  to 
promissory  expressions  which  are  not  so  intended.  The  same 
security  is  not  required  for  contracts  under  seal,  because  a 
deliberate  intention  to  make  a  binding  promise  seems  to  be 
sufficiently  ensured  by  the  formalities  required  to  be  gone 
through  in  the  execution  of  a  deed  (e) . 

It  follows  from  a  consideration  not  being  essential  in  a 
contract  under  seal,  that  it  is  possible  to  make  a  gratuitous 
promise,  or  one  without  any  consideration,  in  a  manner 
which  shall  be  binding  on  the  promiser,  by  using  the  form 
of  a  deed ;  although  such  a  promise  cannot  be  validly  made 
in  the  form  of  a  simple  contract  (/). 

As  a  consideration  is  not  essential  to  the  validity  of  a 
covenant  or  promise  made  under  seal,  the  failure  of  the  con- 


(a)  Betvoick  v.  Sunndell^^  5  B.  &  Ad. 
914 ;  8  A.  &  E.  868. 

(ft)  Sanders  v.  Coward,  15  M.  & 
W.  48  J  Tucket^  v.  Hawkins,  4  0.  B. 
655. 

(c)  ChdUner  y.    ChUUner,  2  Yes. 


sen.  528 ;  Howard  v.  Woodward,  34 
L.  J.  C.  47. 

(d)  2  Bl.  Com.  446  ;  Fallowes  v. 
Tatflor,  7  T.  R.  475,  477  ;  ante,  p.  10. 

{e)  See  Plowden,  308. 

(/)  See  ante,  p.  10. 
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sideratioD^  if  in  fact  one  exists,  is  not,  in  general,  material 
to  tlie  validity  of  the  covenant.  Hence,  in  a  deed  between 
two  parties  containing  covenants  on  both  sides,  although 
the  covenants  on  the  one  side  may  form  in  fact,  and  may  be 
stated  to  be,  the  consideration  of  the  covenants  on  the  other 
side,  if  the  one  party  has  executed  the  deed  but  the  other 
party  has  not,  the  former  may  be  bound  by  the  covenants 
which  he  has  executed  although  he  has  no  remedy  by  action 
against  the  other  party. 

But  in  such  case  the  mutual[Icovenants  may  be  so  de- 
pendent on  one  another,  either  from  the  nature  of  their 
matter  or  by  the  construction  of  their  terms,  as  to  render  the 
covenants  on  the  one  side  conditional  on  the  validity,  or  the 
performance,  of  the  covenants  on  the  other  side  ;  and  then  the 
covenants  on  the  one  side  are  not  absolutely  binding  until 
the  fulfilment  of  the  condition  by  the  execution  of  the 
deed,  or  by  the  performance  of  the  covenants  on  the  other 
side  (a).  Thus,  covenants  in  leases  which  depend  on  the 
interest  in  the  lease  and  are  made  because  the  covenantor 
has  that  interest — such  as  those  to  repair  and  pay  rent 
during  the  term, — are  not  obligatory  if  the  lessor  does  not 
execute,  not  because  the  lessor  is  not  a  party,  but  because 
that  interest  has  not  been  created  to  which  such  covenants 
are  annexed,  and  during  which  only  they  operate;  the 
foundation  of  the  covenant  failing,  the  covenant  fails  also. 
Unless  there  be  a  term  granted,  a  covenant  to  repair  during 
the  term  is  void ;  but  with  respect  to  collateral  covenants  not 
depending  on  the  interest  in  the  land,  it  is  otherwise,  and 
they  are  obligatory  (h). 

Though  in  a  contract  under  seal  the  existence  of  a  con-  niegality 
sideration  is  immaterial,  yet  if  a  consideration  for  the  con-  J^a^" 
tract  in  fact  exists,  it  must  be  a  lawful  one ;  and  if  the  con- 
sideration is  unlawful  the  contract  is  void,  and  the  illegality 

(a)  Hose  r.  PomUon,  2  B.  A  Ad.  Cardweli  t.  LtteaJt,  2  M.  &  W.  Ill ; 

822;  FUman  v.  Woodhury,  3  Ex.  4,  Swatman  y.  Ambler^  8  Ex.  72;  and 

11  ;  Morgan  t.  Pike,  14  C.  B.  473 ;  see  Pisior  t.  Cater,  9  M.  &  W.  315  j 

Northampton   Oas  Light  Co.  ▼.  Par-  Cooch  y.   Ooodtnan,  2  Q.   B.    580 ; 

nell,  15  0.  B.  630;  and  see  m  to  de-  Aveline  t.  Whisson,  4  M.  &  G.  801 ; 

pendent  covenants,  poet.  Chap.  Ill,  How  t.  Oreek,  3  H.  &  C.  391 :  34  L.  J. 

Sect.  II.  Ex.  4. 

{b)  Pitman  y.  Woodbury,  3  Ex.  4 ; 
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of  the  consideration  may  be  alleged  and  proved  even  in  con- 
tradiction of  the  written  language  of  the  deed  (a) . 


Priority  of 
contracts 
under  seal 
in  adminia- 
tration  of 
assets. 


Bemedy 
against 
heir  and 
devisee. 


A  contract  under  seal  is  considered  as  of  a  higher  nature 
than  a  simple  contract  in  respect  of  having  better  remedies 
annexed  to  it. 

In  the  administration  of  the  legal  personal  assets  of  a  de- 
ceased debtor  contracts  under  seal  are  entitled  to  priority 
over  simple  contracts  ;  so  that  an  executor  or  administrator 
is  bound  to  discharge  bonds,  covenants,  and  other  contracts 
under  the  seal  of  the  deceased,  out  of  such  assets  before  lia- 
bilities created  by  simple  contract  (6).  In  the  administration 
of  the  equitable  assets,  that  is,  such  assets  as  can  be  reached 
only  by  means  of  a  Court  of  Equity,  there  is  no  priority;  but 
such  assets  are  applied  in  discharging  all  liabilities  pari 
passu  (c). 

If  in  a  contract  under  seal  the  covenantor  or  obligor  ex- 
presses that  he  binds  himself  and  his  heirs,  upon  his  death 
his  heir  becomes  liable  by  the  common  law  to  discharge  the 
contract  to  the  extent  of  the  lands  or  real  assets  descended 
to  him  from  the  covenantor  or  obligor  (d) .  A  contract  which 
bound  the  heir  taking  lands  by  descent  did  not  at  common 
Iqw  give  any  remedy  against  a  devisee  of  the  lands ;  this 
was  altered  by  the  3  Wm.  &  M.  c.  14,  for  which  the  statute 
1  Wm.  IV.  c.  47  has  been  substituted.  These  statutes  have 
given  a  like  remedy  against  a  devisee  to  the  extent  of  the 
lands  devised  (e).  A  creditor  of  the  deceased  by  a  debt 
binding  the  heir  may  proceed  primarily  against  the  heir  or 
devisee  in  respect  of  the  real  assets  of  the  deceased,  not- 
withstanding the  rule  that  the  personal  estate  is  the  primary 
fund  for  the  payment  of  debts ;  such  rule  applying  only  in 
equity,  between  the  real  and  personal  representatives  of  the 
deceased,  and  being  enforced  by  entitling  the  heir  or  devisee 
in  equity,  after  payment  of  the  debt,  to  stand  in  the  place 


(a)  Collins  r.  BlanUm,  1  Smith's 
L.  C.  5th  ed.,  310;  Paxton  v.  Pop- 
ham,  9  East,  408;  and  see  post. 
Chap.  Ill,  Sect.  IV,  *«  lUegality," 

ib)  See  Wras.  Ex.  5th  ed.  909. 

(c)  See  ih.  p.  1520. 

(rf)  Harberfscase,  8  Co.  Rep.  12  a; 


Williams  Ex.  5th  ed.  1526 ;  and  see 
past,  Chap.  VI,  Sect.  Ill,  "Assign- 
ment of  Contracts  upon  Death." 

(e)  As  to  the  remedies  against  the 
heir  and  devisee,  see  Bullen  &  Leake, 
Prec.  PI.  2nd  ed.  145. 
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of  the  creditor  to  reimburse  himself  out  of  the  personal  es- 
tate in  the  hands  of  the  executor  {a), 

Jf  the  covenantor  or  obligor  binds  himself  only  and  does 
not  particularly  express  in  the  contract  that  he  binds  his  heirs 
also,  there  is  no  remedy  by  action  against  the  heir  or  devisee 
taking  the  land  of  the  deceased  covenantor  or  obligor^  the 
only  remedy  by  action  being  against  the  executor  or  admin- 
istrator in  respect  of  the  personal  estate  as  in  the  case  of  a 
simple  contract^  though  the  contract,  being  under  seal,  is  en- 
titled to  bo  discharged  out  of  the  legal  personal  assets  in 
priority  to  simple  contracts. 

But  by  the  statute  3  &  4  Wm.  IV.  c.  104,  the  real  assets  KcalMicu 
of  a  deceased  debtor  are  now  charged  in  equity  with  the  equity  m-ith 
payment  of  all  his  debts  whether  created  by  simple  contract  jJn/iSSa 
or  by  contracts  under  seal,  with  a  reservation  of  the  priority  contracto. 
of  contracts  under  seal  in  which  the  heirs  are  bound  {b) .  The 
statute  enacts  to  the  effect  that  when  any  person  shall  die 
entitled  to  any  real  estate  which  he  shall  not  by  his  last  will 
have  charged  with  the  payment  of  his  debts,  the  same  shall 
be  assets  to  be  administered  in  Courts  of  Equity  for  the  pay- 
ment of  the  just  debts  of  such  persons  as  well  debts  due  on 
simple  contract  as  on  specialty ;  and  that  the  heir  or  devisee 
of  such  debtor  shall  be  liable  to  the  same  suits  in  equity  at 
the  suit  of  the  creditors  of  such  debtor,  whether  creditors  by 
simple  contract  or  by  specialty,  as  the  heir  or  devisee  of  any 
person  was  before  the  passing  of  that  Act  liable  to  at  the 
suit  of  creditors  by  specialty  in  which  the  heirs  were  bound ; 
provided  always  that  in  the  administration  of  assets  by 
Courts  of  Equity  under  that  Act,  all  creditors  by  specialty 
in  which  the  heirs  are  bound  shall  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any  of  the  creditors  by  simple 
contract  or  by  specialty  in  which  the  heirs  are  not  bound  shall 
be  paid  any  part  of  their  demands. 

Another  superiority  in  contracts  under  seal  over  simple  Period  of 
contracts  in  respect  to  their  remedies  is  given  by  the  statutes  ^^^n.^'' 
of  limitation.     Where  the  cause  of  action  arises  out  of  atracuunder 

•eal. 

(a)  Qmarles  t.  Cttpell,  Dyer,  204,  (ft)  See  Richardson  v.  Jenkins^  1 

h ;  Galion  y.  Hancock,  2  Atk.  424,       Drewry,  477. 
426. 
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contract  under  seal,  the  period  of  limitation  is,  in  general, 
twenty  years ;  where  it  arises  out  of  a  simple  contract,  the 
period,  in  general,  is  six  years  {a) . 

There  are  some  peculiar  doctrines  affecting  contracts  un- 
der seal  which  it  is  sufficient  here  merely  to  mention. 

Merger.  A  contract  under  seal  being  considered  as  of  a  higher  na- 

ture than  a  simple  contract  operates  in  law  in  merger  of 
a  simple  contract  on  the  same  matter ;  that  is  to  say,  if  a  bond 
or  covenant  under  seal  is  given  to  secure  a  simple  contract 
debt,  the  simple  contract  security  is  merged  in  the  contract 
under  seal  and  is  thereby  extinguished,  according  to  a  ge- 
neral rule  of  law  that  a  party,  by  acquiring  a  security  of  a 
higher  nature  in  legal  operation  than  the  one  he  already 
possesses,  merges  and  extinguishes  his  legal  remedies  upon 
the  minor  security  (6). 

Estoppel  by      The  doctrine  of  estoppel  applies  to  all  the  recitals  and 

^^^'  statements  made  by  a  party  in  a  deed  under  his  hand  and 

seal,  and  by  virtue  of  it  such  recitals  and  statements  are 
held  conclusive  against  the  party,  and  he  is  estopped  from 
denying  their  truth,  in  any  legal  proceedings  taken  upon  the 
deed  between  the  same  parties  and  in  the  same  right,  or 
those  claiming  through  them ;  but  the  estoppel  does  not  ex- 
tend to  proceedings  or  purposes  collateral  to  the  deed  (c) . 

Release  and      A  Contract  under  seal  can  be  released,  rescinded,  or  altered 

^t«,tionof^^jybydeed(cZ). 
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Record.      A  RECORD  is  an  entry  in  rolls  of  parchment  of  the  acts  and 

(a)  See  potty  Chap.  IV,  Sect.  XI,  chets  of  Kingiton's  cate,    ib.  642 ; 

"  Statutes  of  Limitation."  Pelriey.  KuUaU,  11  Ex.  569  ;  Metiers 

{b)  See  post.  Chap.  IV,  Sect.   X,  v.  Brown,  1  H.  &  C.  686 ;  32  L.  J. 

•'  Merger."  Ex.  138  ;  Carpenter  v.  Buller,  8  M. 

(c)  Doe    d.  Christmas    y.   Oliver,  k  W.  209. 
2  Smith's  L.  C.  5th  ed.    634 ;  Du-  (d)   Countess  of  Rutland's  ease,  5 
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proceedings  of  a  Court  of  Record.  A  record  is  conclusive 
proof  of  its  contents,  and  no  averment  or  evidence  is  ad- 
missible to  contradict  it.  But  the  eidstence  of  a  record  may 
be  denied;  and  the  fact  so  disputed  is  then  tried,  not  as 
facts  ordinarily  are  tried  by  jury,  but  by  inspection  of  the 
rolls  of  the  Court,  in  order  to  see  whether  there  is  such  re- 
cord as  is  alleged  and  what  are  its  contents  (a).  The  enrol- 
ment or  entry  in  the  roll  of  the  Court  is  essential  to  consti- 
tute the  record  and  to  give  it  its  peculiar  efficacy  (fc). 

Contracts  by  record  comprise  Judgments,  Recognizances, 
and  Statutes  merchant  and  staple. 

The  judgment  of  the  Court  in  an  action,  when  final,  is  Judgrmenu 
entered  upon  the  roll  of  the  Court  containing  the  record  of 
the  action.  Where  the  judgment  decides  that  the  plaintiff 
shall  recover  against  the  defendant  a  certain  sum  of  money 
as  debt,  or  damages,  or  costs  of  suit,  a  contract  is  created  by 
the  judgment  whereby  the  defendant  is  bound  to  pay  that 
sum.  So,  where  judgment  is  given  for  the  defendant,  and 
a  sum  of  money  is  awarded  by  the  judgment  to  be  paid  by 
the  plaintiff  to  the  defendant  for  his  costs  of  suit,  the  judg- 
ment creates  a  contract  for  the  payment  of  that  sum  (c). 

A  judgment,  being  a  simple  mode  of  embodying  a  con- 
tract, attended  with  easy  proof  and  convenient  remedies,  is 
sometimes  used  for  that  purpose  by  agreement  between  the 
parties  without  any  previous  litigation ;  also,  where  a  suit 
has  been  commenced  and  is  pending,  the  parties  may  come 
to  an  agreement  respecting  the  entry  up  of  judgment,  and 
the  terms  on  which  it  is  to  be  enforced. 

A  warrant  of  attorney  is  an  instrument  in  writing,  usu-  Wwrant  of 
ally  under  seal  (<i),  giving  authority  to  enter  up  judgment  •"*^*^' 
against  the  party  executing  it,  without  process ;  it  is  com- 
monly made  subject  to  a  defeasance  prescribing  the  terms 
and  conditions  upon  which  the  judgment  may  be  entered 

Co.  Kep.  26  a  \  Blake's  case,  6  Co.  (b)   Qljfnn  y.  Thorpe,  1  B.  &  Aid. 

Bep.  43  h  ;  and  see  poet.  Chap.  IV,  153. 

Secfc.  I.  (r)  2  Bl.  Com.  465. 

(a)  3  Bl.  Com.  331  ;  Co.  Lit.  117  &;  {d)  It  need  not  be  under  seal,  ez- 

260  a ;   as    to  what  are    Courts  of  cept   as   to   an   authority   to   release 

Becord,  see  t6. ;  Reg.  y.  Hughe»,lj.  errors.  Kinnerslegyr.MussenfbTtkunt. 

Bep.  1  P.  C.  81,  87.  264 ;  BruHon  ?.  Burton,  1  Chit.  707. 
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Cognovit    and  execution  taken  out.     A  cognovit  actionem  is  a  an  in- 
actionem.    g^jpun^Qnt  in  writing,  confessing  the  cause  of  action  in  a  pend- 
ing suit,  which  authorizes  the  plaintifi'  to  obtain  judgment ; 
it  may  also  be  made  subject  to  terms  and  conditions  con- 
trolling its  application. 

The  judgment,  whether  given  with  the  consent  of  the 
parties  or  in  invitum,  must  be  entered  according  to  the 
forms  and  course  of  procedure  of  the  Court  in  which  it  is 
entered  up,  and  is  accompanied  with  the  regular  incidents 
and  consequences  of  a  judgment ;  but  a  warrant  of  attorney 
or  cognovit  actionem  authorizing  the  entering  up  of  a  judg- 
ment may  be  made  subject  to  any  terms  or  conditions  which 
the  parties  agree  upon  as  to  the  entering  up  of  the  judg- 
ment and  putting  it  into  execution,  and  thus  create  a  bind- 
ing contract  between  the  parties  which  in  eflfect  modifies 
and  controls  the  judgment  and  the  execution  upon  it  accord- 
ing to  the  terms  of  the  instrument  (a) . 

These  instruments  are  subject  to  certain  statutory  regula- 
tions. The  statute  1  &  2  Vict.  c.  110,  s.  9  enacts  "  that  no 
warrant  of  attorney  or  cognovit  actionem  given  by  any  per- 
son shall  be  of  any  force,  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  Courts  on  behalf  of  such  per- 
son, expressly  named  by  him  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  eflfect  of  such  warrant  or  cog- 
novit before  the  same  is  executed;  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  there- 
of, and  thereby  declare  himself  to  be  attorney  for  the  person 
executing  the  same  and  state  that  he  subscribes  as  such 
attomey.^^ 

By  the  statute  3  Geo.  IV.  c.  39,  ss.  1,  2,  3,  a  warrant  of 
attorney  or  cognovit  actionem,  and  the  judgment  and  execu- 
tion thereon,  is  to  be  deemed  fraudulent  and  void  against  the 
assignees  in  bankruptcy  of  the  party  executing  it,  unless  it 
.  shall  have  been  filed  under  that  Act  within  the  space  of 
twenty- one  days  from  the  execution  thereof,  or  unless  judg- 
ment shall  have  been  signed  or  execution  issued  on  it  within 
the  same  period  {b). 

And  by  the  same  statute,  s.  4,  ''  If  such  wan-ant  of  attor- 

(a)  See  Wenhcorth  v.  Sullen,  9  B.  (6)  See  12  A 13  Vict.  e.  106,  e.  136. 

&  C.  8i0,  848. 


SECT.  III.    C0NTKACT8    OF    RECOKD. 


91 


ney  or  cognovit  shall  be  given  subject  to  any  defeasance  or 
condition,  sach  defeasance  or  condition  shall  be  written  on 
the  same  paper  or  parchment  on  which  such  warrant  of 
attorney  or  cognovit  actionem  shall  be  written  before  the 
same  shall  be  filed,  otherwise  such  warrant  of  attorney  or 
cognovit  actionem  shall  be  null  and  void  to  all  intents  and 
purposes.^'  This  section  is  interpreted  as  rendering  the 
instrument  void  only  against  the  assignees  in  bankruptcy, 
like  the  former  sections,  and  not  void  between  the  parties 

to  it  (rj). 


A  judgment  may  be  enforced  by  taking  out  execution  ac-  Tlie  nme- 
cording  to  the  regular  course  of  procedure.    In  the  superior  jilag^ta, 
courts  execution  may,  in  general,  issue  within  six  years  from  execution, 
the  recovery  of  the  judgment  without  a  revival  of  it ;  but 
after  the  lapse  of  that  interval,  or  upon  the  death  of  either 
of  the  parties,  the  judgment  must  be  revived  before  execu- 
tion can  regularly  issue  (h), 

A  judgment  may  also  be  treated  as  a  distinct  contract  on  Action  on 
which  a  new  action  may  be  brought  (c) .  An  action  of  debt  J"**8™*"*- 
would  formerly  lie  upon  a  judgment  of  the  ancient  county 
courts  (d) ;  but  it  is  held  that  an  action  will  not  lie  upon  a 
judgment  of  a  county  court  established  by  9  &  10  Vict. 
c.  95,  because  such  an  action  would  be  inconsistent  with, 
and  defeat  the  provisions  of  that  statute  as  to  the  remedy 
on  the  judgment  (a) ;  nor  can  an  action  be  brought  in  a 
county  court  on  a  judgment  of  a  superior  court  (/).  A  de- 
cree of  a  court  of  equity  to  pay  a  sum  of  money  founded  on 
equitable  grounds  only,  as  a  decree  in  a  suit  for  the  specific 
performance  of  an  agreement,  does  not  create  a  contract  on 
which  an  action  at   law  will  lie   (g)>      The  judgments  of 


(a)  Morris  r.  Mellin,  6  B.  &  C. 
446,  Holroyd,  J.,  (f M«en^iffnto ;  Ben- 
neti  T.  Daniel,  10  B.  &  G.  600, 
Parke,  J.,  ditteniiente ;  see  Bryan  y. 
ChUd^  5  £x.  368.  As  to  warrants  of 
attorney  and  cognovits  see  2  Cliitty's 
Practice,  12th  ed.,  942,  949;  Dixon's 
Lush's  Practice,  p.  800. 

{b)  C.  L.  P.  Act,  1852,  b.  128. 
The  mode  of  revinng  a  judgment  is 
bj  writ  of  reTivor  or  by  a  suggestion 
entered  upon  the  roll.     C.  L.  P.  Act, 


1852,  s.  129. 

(c)  WiUiamt  y.  Jones,  13  M.  &  W. 
628,  633,  634. 

(d)  Bead  ▼.  Pope,  1  C.  M.  &  R. 
302  ;  Williams  ▼.  Jones,  13  M.  &  W. 
628. 

(e)  Berkeley  y.  Elderkin,  1  E.  A 
B.  805 ;  22  L.  J.  Q.  B.  281 ;  Ams/in 
y.  Mills,  9  Ex.  288 ;  23  L.  J.  Ex.  40. 

(/)  19  &  20  Vict.  c.  108,  s.  27. 
(ff)  Carpenter  y.  Thornton,  3  B.  & 
Aid.  52 ;  and  see  Henderson  y.  Hen- 
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foreign  courts  (including  Irish,  Scotch,  and  colonial  judg- 
ments) are  not  records  in  this  country  and  have  not  the 
same  eflfect ;  but  where  they  establish  a  debt  between  the 
parties  an  action  may  be  brought  to  recover  the  amount  as 
a  simple  contract  debt  (a). 

The  right  to  bring  a  new  action  upon  a  judgment  is 
qualified  by  the  statute  43  Geo.  III.  c.  46,  s.  4,  which  enacts 
"that  in  all  actions  upon  any  judgment  recovered,  the 
plaintiff  in  such  action  on  the  judgment  shall  not  recover  or 
be  entitled  to  any  costs  of  suit,  unless  the  Court  in  which 
such  action  on  the  judgment  shall  be  brought,  or  some  judge 
in  the  same  Court  shall  otherwise  order.^^  Such  an  order 
will  not,  in  general,  be  made  where  the  plaintiff  might  have 
realized  his  judgment  by  execution  or  otherwise  {b) , 

The  record  of  a  judgment  is  conclusive  as  to  its  contents ; 
consequently,  in  an  action  on  a  judgment,  matter  forming 
ground  of  error  in  the  judgment  cannot  be  pleaded  by  way 
of  defence  (c) ;  nor  can  the  pendency  of  proceedings  in  error 
be  pleaded  in  bar  to  an  action  on  a  judgment  {d)  ;  but  the 
record  may  be  amended  or  set  aside  by  the  Court  which 
made  it,  or  by  the  Court  of  error,  upon  suflficient  grounds  and 
upon  regular  proceedings  being  taken  for  that  purpose  (e). 

Effect  of  A  judgment  merges  or  extinguishes  the  cause  of  action 
inSgerof  ^^  which  it  is  founded.  "  If  there  be  a  breach  of  contract 
the  cause  of  or  wroug  done  or  any  other  cause  of  action  by  one  against 
another,  and  judgment  be  recovered  in  a  court  of  record, 
the  judgment  is  a  bar  to  the  original  cause  of  action,  because 
it  is  thereby  reduced  to  a  certainty  and  the  object  of  the 
suit  attained  so  far  as  it  can  be  at  that  stage,  and  it  would 
be  useless  and  vexatious  to  subject  the  defendant  to  another 
suit  for  the  purpose  of  obtaining  the  same  result ;  hence  the 
legal  maxim,  '  transit  hi  revi  judicatam  * — the  cause  of  ac- 

deriony  6  Q.  B.  288,  296  ;  Henley  v.  tice  by  Dixon,  897. 

Soper,  8  6.  &  C.  16,  20.  (c)  Dick  v.  Tolhausen,  4  H.  &  N. 

(a)  See  ante^  p.  74.  695. 

(b)  Haumer  t.  White,  12  M.  &  W.  (d)  Snook  v.  Mattock^  5  A.  &  E. 
519 ;  Adams  y.  Jteadvy  6  H.  k  N.  239, 248  ;  Jliddle  ▼.  Grantham  Canal 
261  ;  Dickinson  r.  An^ell,  3  B.  &  S.  Nao.,  16  M.  &  W.  882. 

840 ;  82  L.  J.  Q.  B.   183 ;  and  see  (<•)  Per   Lord   Mansfield,   C.J.,   2 

further  as  to  this  section  1  Chittj's       Burr.  1005, 1009 ;  and  see  De  Medina 
Practice,  12th  ed.,  494  :  Lush's  Prac-       t.  Grove,  10  Q.  B.  152. 
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tion  is  changed  into  matter  of  record^  which  is  of  a  higher 
nature^  and  the  inferior  remedy  is  merged  in  the  higher"  (a). 
If  another  action  is  brought  for  the  same  cause^  the  judg- 
ment recovered  against  the  defendant  in  respect  of  that 
cause  of  action  may  bo  pleaded  in  bar  in  the  second  ac- 
tion (b). 

So,  a  judgment  recovered  against  the  plaintiff  in  an  action,  Effect  of 
if  the  judgment  be  given   upon  the  merits  of  the    case,  |^*^S^^*  | 
operates  as  an  estoppel  agninst  the  plaintiff  bringing  another 
action  for  the  same  cause,  and  may  be  pleaded  in  bar  to 
such  action  (r). 

By  the  statute  1  &  2  Vict.  c.  110,  s.  13  it  is  enacted  to  Erect  of 
the  effect,  that  a  judgment  entered  up  against  any  person  in  |^**^^J^- 
any  of  the  superior  courts  at  Westminster  shall  operate  as  J*n<i«  of 
a  charge  upon  all  lands,  tenements,  and  hereditaments  to 
which  such  person  shall  at  the  time  of  entering  up  such 
judgment  or  at  any  time  afterwards  be  entitled,  and  shall 
be  binding  as  against  the  person  against  whom  judgment 
shall  be  so  entered  up,  and  against  all  persons  claiming 
under  him  after  such  judgment ;  and  every  judgment  credi- 
tor shall  have  the  same  remedies  in  a  court  of  equity  against 
the  hereditaments  so  charged  as  he  would  be  entitled  to  in 
casp  the  judgment  debtor  had  power  to  charge  the  same, 
and  had  by  writing  under  his  hand  agreed  to  charge  the 
same,  with  the  amount  of  such  judgment  debt  and  interest 
thereon.  The  same  statute,  s.  19,  provides  that  no  judg- 
ment shall  by  virtue  of  that  Act  affect  any  lands,  tenements, 
or  hereditaments  as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  such  judgment  shall  have  been  registered 
in  the  manner  therein  provided ;  and  the  statute  3  &  4  Vict, 
c.  82,  8.  2  further  provides  that  no  judgment  shall  by  virtue 
of  the  above  Act  affect  any  lands  as  to  purchasers,  mortga- 
gees, or  creditors  unless  and  until  registration,  "  any  notice 
of  any  such  judgment  to  any  such  purchaser,  mortgagee,  or 
creditor  in  anywise  notwithstanding." 

(a)  Pdr  Parke,  B.,  Kin^  ▼.  Iloare,  (c)   Vooghi  y.  Winch,  2  B.  A  Aid. 

13  M.  &  W.  494,  604.  662  ;  General  Steam  NarigatioH  Co. 

(J)  SmUh  T.  NiokolU,  6  Bing.  N.  C.  t.  OuUhu,  11  M.  &  W.  877. 
208,220;  rocWT.5/«par/.9Q.B.  759. 
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The  statute  18  Vict.  c.  15,  s.  4  enacts  that  no  judgment 
which  might  be  registered  under  the  said  Act  1  &  2  Vict, 
c.  110  shall  affect  any  lands,  tenements,  or  hereditaments,  at 
law  or  in  equity,  as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  it  shall  have  been  registered  according  to 
that  Act,  any  notice  notwithstanding.  This  enactment  takes 
away  the  effect  which  the  judgment  had  against  purchasers, 
mortgagees,  or  creditors  without  registration,  independently 
of  the  statute  1  &  2  Vict.  c.  110. 

By  the  statute  2  &  3  Vict.  c.  11,  s.  4  it  is  enacted  that  all 
judgments  registered  under  the  1  &  2  Vict.  c.  110  shall 
after  the  expiration  of  five  years  be  null  and  void  against 
lands  as  to  purchasers,  mortgagees,  and  creditors,  unless  re- 
registered within  five  years  in  the  manner  therein  provided. 

By  the  statute  23  &  24  Vict.  c.  38,  s.  1  it  is  enacted 
that  no  judgment  to  be  entered  up  after  the  passing  of  that 
Act  shall  affect  any  land  as  to  a  bond  fide  purchaser  for  va- 
luable consideration  or  mortgagee,  whether  such  purchaser 
or  mortgagee  have  notice  or  not  of  such  judgment,  unless 
a  writ  or  other  due  process  of  execution  of  such  judgment 
shall  have  been  issued  and  registered  as  therein  provided, 
and  shall  be  executed  and  put  in  force  within  three  months 
from  the  time  when  it  was  registered. 

And  the  statute  27  A  28  Vict.  c.  112,  s.  1,  in  order  to 
assimilate  tbe  law  affecting  freehold,  copyhold,  and  lease- 
hold estates  to  that  affecting  purely  personal  estates  in 
respect  of  future  judgments,  enacts  that  no  judgment  to  be 
entered  up  afber  the  passing  of  that  Act  shall  affect  any  land, 
until  such  land  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  elegit  or  other  lawful  authority  in 
pursuance  of  such  judgment. 
Beyival  of  Upon  the  death  of  a  judgment  debtor  his  real  assets  may 
judgment  \yQ  charged  in  execution  by  taking  the  proper  proceedings 
to  revive  the  judgment  against  the  heir  and  tenants  of  the 
lands ;  but  the  heir  is  chargeable  as  tenant  of  the  lands  only 
and  not  as  heir,  and  is  not  liable  to  an  action  on  the  judg- 
ment as  he  is  on  a  contract  under  seal  of  the  ancestor  in 
which  he  is  expressly  named  (a). 

(a)  See  anie^  p.  86  ;  Jeffreton  y.       Chitiy's  Practice,  12th  ed.,  1127. 
Morton,    2    Wms.    Saund.    7    (4)  ; 
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A  judgment  also  gives  the  judgment  creditor  priority  in  Priority  of 
the  administration  of  the  assets  of  the  deceased  judgment  Jew!''*"' 
debtor  over  creditors  by  contracts  under  seal  and  by  simple 
contracts  (a) ;  subject  to  the  statute  23  &  24  Vict.  c.  38^  s.  3, 
which  enacted  to  the  effect  that  no  judgment  which  had  not 
then  been  or  which  should  not  thereafter  be  registered, 
nnder  the  Acts  in  force  for  that  purpose,  so  as  to  bind  lands 
as  against  purchasers,  mortgagees,  or  creditors,  «hould  have 
any  preference  against  heirs,  executors,  or  administrators  in 
their  administration  of  their  ancestor's,  testator's,  or  intes- 
tate's estates  {b). 


A  recognizance  is  a  writing  obligatory  acknowledged  be-  Hiwogm- 
fore  a  judge  or  other  oflScer  having  authority  for  that  pur- 
pose, and  enrolled  in  a  Court  of  Record.  It  is  conditioned 
to  secure  various  objects,  as  to  appear  at  the  assizes,  to 
keep  the  peace,  to  become  bail  for  the  defendant  in  an 
action.  A  recognizance  is  proved  by  the  record,  and  the 
remedy  upott  it  is  by  writ  of  scire  facias  or  by  action.  It 
operates  as  a  charge  upon  the  lands  of  the  party  bound 
from  the  time  of  enrolment  on  record ;  and  it  takes  pre- 
cedence in  tke  administration  of  assets  after  judgment  debts, 
but  before  contracts  under  seal  [r). 

Statutes  merchant,  statutes  staple,  and  recognizances  in  sutute 
the  nature  of  a  statute  staple  were   acknowledgments  of  JJ^t^    ' 
debt  made  in  writing  before  oflScers  appointed  for  that  pur-  •t«plo,  and 
pose,  and  enrolled  of  record.     They  bound  the  lands  of  the  lanoeinna- 
debtor ;  and  execution  was  awarded  upon  them  upon  default  tSe  stapW. 
in  payment  without  the  ordinary  process  of  an  action.  These 
securities  were  originally  introduced  for  the  encouragement 
of  trade,  by  providing  a  sure  and  speedy  remedy  for  the  re- 
covery of  debts  between  merchants,  and  afterwards  became 


(a)    WiUiams  on    Executors,   5th  k  Sm.  824 ;  34  L.  J.  C.  661 ;  Kemp  r. 

ed.,  896  ;  2  Bl.  Com.  511.  Waddingham^  L.  Rep.  1  Q.  B.  855 ; 

(6)  See  Fvller  y.  /2<Nf man,  26  Beay.  85  L.  J.  Q.  B.  114. 

600;  29  L.  J.  C.  824;  In  re  JRightf,  {c)  Bacon,  Abr.  tit.  "Execution" 

83  L.  J.  0.  149 ;  In  re  Turner,  33  L.  <B) ;    2    BL    Com.    341 ;    WiUiams 

J.  C.  232 ;  Svant  ▼.  Williama,  2  Drew.  Executors,  5th  ed.,  905. 
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common   assurances,  but  have   now  become   obsolete  and 
therefore  require  no  further  mention  (a). 


Debts  ere-        Debts  are  sometimes  created  by  statutes,  as  debts  for 

ated  by  sta-  ...  ,-  iii 

tat«.  penalties  imposed  by  penal  statutes  and  payable  to  an  in- 

former or  to  a  party  grieved,  debts  for  calls  under  the  Joint 
Stock  Companies  Acts,  debts  for  tolls  payable  under  statutes, 
and  others.  Such  debts  cannot  strictly,  in  respect  of  their 
origin,  be  referred  to  either  of  the  forms  of  contract  recog- 
nized by  common  law,  which  are  mentioned  above.  Being 
the  creatures  of  statute  law,  their  form  and  incidents  are 
those  imposed  by  the  statute  which  creates  them,  and  must 
be  sought  in  the  particular  provisions  of  the  statute  (6) . 

Accordingly,  it  has  been  held  that  an  action  by  a  company 
for  calls  under  the  Companies  Clauses  Consolidation  Act  is 
not  an  action  on  a  contract  without  specialty  within  the 
meaning  of  the  Statute  of  Limitations  (21  Jac.  I.  c.  16,  s.  3) 
prescribing  six  years  as  the  limit  for  such  actions  (c) ;  and 
it  has  also  been  held  that  such  calls  are  to  be  allowed  as 
specialty  debts  in  the  administration  of  the  debts  of  a  de- 
ceased shareholder  {d). 

It  was  held  in  the  full  Court  of  Appeal  in  Chancery  that 
a  call  made  upon  a  member  of  a  company  as  a  contributory 
under  the  provisions  of  the  Winding  Up  Act  of  1848  (11  & 
12  Vict.  c.  45,  s.  83)  did  not  take  priority  as  a  specialty  debt 
over  simple  contract  debts  in  the  administration  of  assets  {e) , 
"  The  Joint  Stock  Companies  Act,  1857,^'  20  &  21  Vict, 
c.  14,  s.  13,  enacted  that  calls  made  on  a  contributory  should 
be  deemed  to  be  specialty  debts  due  from  such  contributory 
to  the  company;  and  "  the  Companies  Act,  1862,^'  25  &  26 
Vict.  c.  89,  s.  75,  has  enacted  to  the  same  effect. 

A  debt  for  calls  by  a  company  founded  on  colonial  sta- 

(a)  As  to  these  forms  of  contract  v.  Ooode^  13  C.  B.  826. 
see  Bacon,  Abr.  tit.  "  Execution"  B  ;  (rf)   Wentworlh  ▼.  CAeviU,  26  L.  J. 

Underhill  v.  Devereux,  2  Wms.  Saund.  C.  760. 
68  ;  Williams*  Executors,  5tb  ed.,903.  (0)  Robinson's  ease,  3  Sm.  &  Gif. 

(6)  As  to  a  debt  under  a  bye-law.  272  ;  6  D.  M.  &  G.  572  ;  26  L.  J.  0. 

see  Tobacco  Pipe  Makers'  Co.y.  Lo-  95  ;  see  as  to  this  liability,  Williams 

ifcr,  16  Q.  B.  766.  v.  Harding,  Law  Bep.  1  H.  L.  9. 

(e)  Cork  4*  Bandon  Railway  Co. 
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tutes^  SO  far  as  it  is  recognized  in  this  country,  is  a  simple 
contract  debt  (a). 

An  action  under  the  statute  1  Ric.  II.  c.  12,  which  gave  to 
creditors  an  action  of  debt  against  the  sheriiF  upon  the  escape 
of  a  prisoner  out  of  execution  to  recover  the  sum  for  which  he 
was  charged  in  execution  (since  altered  by  statute  5  &  6  Vict. 
c.  98,  6.  31,  to  an  action  only  for  the  damages  sustained), 
was  held  not  to  be  an  action  on  contract  without  specialty, 
and  so  not  barred  by  the  21  Jac.  I.  c.  16,  s.  3  after  six 
years  (6) .  An  action  for  tolls  payable  under  a  statute  by  the 
owners  of  shipping  passing  a  harbour  was  held  to  be  an 
action  on  a  specialty  within  the  meaning  of  the  Statute  of 
Limitations,  3  &  4  Wm.  lY.  c.  42,  s.  3,  which  might  be 
brought  at  any  time  within  twenty  years  (c). 


CflAF.  I.  Section  IV.  Contracts  in  Writing. 


ContracU  made  in  Writing  bj 
Agreement  of  the  Parties  ...     98 

Contracto  required  by  Statute 
to  be  made  in  Writing  99 

Contracts  contained  in  wreral 


duced  by  Mistake,  Fraad, 

or  Duress    108 

that  a  written  Contract  was 

signed  conditionally  109 

Extrinsic  Eyidence  admissible 


written  Documents    101  of  Usages  of  Trade    110 

Contracts    partly  in  Writing  to  annex  Incidents  112 


and  partly  by  Parol  101 

Contnuct  in  Writing  cannot  be 

yaried  by  extrinsic  Eyidence  103 
Extrinsic  Eyidence  admissible 

to  proye 

the  making  of  the  Contract  106 

that  the  Writing  was  not  in- 
tended as  a  Contract  107 

that  the  Contract  was   in- 


to explain  Terms   116 

Extrinsic  Eyidence  admissible 

to  identify  the  Parties  119 

to  identify  the  Matter  of  the 

Contract 119 

Extrinsic  Eyidence  admissible 

of  Illegality     123 

Construction  of  Written  Con- 
tracts    123 


Contracts  in  writing  are  not  recognized  by  the   common  Contracts 
law  as  a  distinct  form   of  contract.     All  contracts  except  "^  ^^"    *' 
simple  contracts  are  necessarily  contained  in  a  written  form. 
Simple  contracts  arising  from  agreement  may  be  made  in 
the  form  of  writing ;  but  whether  they  are  so  or  not,  they 
are  all  called  by  the  geneiul  term  parol  contracts^  importing 


(a)  See  ante,  p.  75.  (c)  Shepherd  v.  HilU,  11  Ex.  55  ; 

(6)  Jones  y.  Pojm,  1  Wms.  Saund.      25  L.  J.  Ex.  6. 
87. 


98 
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that 'they  are  made  by  mere  agreement  and  not  by  deed 

under  seal  (a). 

c  ntracte         ^^  *^®  parties  come  to  an  agreement  with   the  intention 

made  in      and  upon  the  understanding  that  their  agreement  is  to  be 

aOTeement   reduced  iuto  Writings  and  that  they  are  not  to  be  bound 

ties^^  ^^    until  it  is  reduced  into  writing,  there  is  no  contract  between 

them  until  the  writing  is  drawn  up  and  assented  to  by  both 

as   their   agreement.     But   if  the  parties  come  to  a  final 

agreement  as  to  the  terms,  they  may  be  bound  by  that 

agreement,  though  they  intend  to   reduce  the  terms   into 

writing  for  the  purpose  of  becoming  bound  in  a  more  formal 

manner,  or  for  the  purpose  of  preserving  a  memorial  of  the 

terms,  or  for  any  purpose  other  than  that  of  making  the 

writing  exclusively  their  agreement  (b). 

Whether  the  parties  intend  to  make  no  agreement  until 
the  writing  is  drawn  up,  or  whether  they  intend  to  make  a 
perfect  agreement  to  be  afterwards  reduced  into  writing,  is 
a  question  of  fact.  But  the  circumstance,  that  the  parties 
do  intend  a  subsequent  writing  to  be  drawn  up,  is  said  to 
be  strong  evidence  that  they  do  not  intend  to  bo  bound  by 
the  preliminary  agreement  as  to  the  terms  (c). 

The  vendor  and  purchaser  of  an  estate  came  to  an  agree- 
ment as  to  the  terms,  which  were  written  down  on  paper ; 
the  vendor  signed  the  paper  but  the  purchaser  did  not,  and 
in  the  same  paper  the  vendor  subjoined  a  letter  to  his  soli- 
citor desiring  him  to  prepare  a  proper  agreement  for  the 
purchaser  and  him  to  sign ;  it  was  held  that  the  original 
agreement  was  binding  on  the  vendor  notwithstanding  the 
intention  to  have  a  more  formal  agreement  (d).  The  pur- 
chaser of  an  estate  wrote  to  the  vendor  oflfering  a  certain 
price,  and  the  vendor  replied :  ^^  We  accept  your  offer.  If 
you  approve  of  the  enclosed  sign  the  same,  and  we  will  on 
receipt  of  the  deposit  sign  you  a  copy;''  it  was  held  that 


(a)  Ranny.Hughet,  7  T.  R.  350  (a) ; 
Beckham  t.  Drake^  9  M.  &  W.  79, 
92;  Pym  T.  Campbell,  6  E.  &  B. 
870,  374.  The  term  parol  means 
ly  word  of  mouth,  as  distinguished 
from  wrUletiy  except  when  used,  as 
abore,  to  denote  simple  contracts  by 
agreement  not  under  seal.  See  3 
Bl.  Com.  367. 


(h)  See  Rid^ay  v.  Wharton,  6  H. 
L.  C.  238,  26  i,  268,  305;  Fowle  v. 
Freeman,  9  Vesey,  351  ;  Oibhins  v. 
Norf.h-JSasiem  Metropolitan  Anylum 
District,  11  Beav.  1. 

(c)  See  Ridgwayx.  Wharton^  supra ; 
and  see  Filmer  v.  Burnby,  2  M.  &  G-. 
529. 

(rf)  FovoU  Y.  Freeman,  9  Vea.  851. 
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the  two  letters  constituted  an  agreement  which  was  bind- 
ing, thongh  it  was  intended  to  be  carried  into  effect  by  a 
more  formal  document,  and  though  such  document  was 
never  signed  (a).  The  terms  of  a  contract  of  sale  having 
been  settled  between  two  brokers,  the  communication  finally 
accepting  the  terms  concluded  with  the  words  '^  contract  in 
due  course  ;'^  it  was  h^ld  that  these  words  did  not  import 
that  there  should  be  no  contract  until  a  formal  contract  was 
drawn  up  and  delivered,  but  only  an  intention  to  set  out  the 
terms  more  fully  for  further  security,  and  that  the  accept- 
ance was  absolute  notwithstanding  this  intention  {h) . 

The  parties  may  also  validly  agree  to  make  or  sign  a 
written  document  to  be  drawn  up  and  to  contain  certain 
terms  then  settled ;  but  an  agreement  to  enter  into  a  writ- 
ten contract,  the  terms  of  which  are  to  be  afterwards  settled 
between  the  parties,  does  not  bind  the  parties  to  anything  (c). 
A  person,  having  received  an  offer  to  sell  an  estate,  returned 
an  answer  that  he  accepted  the  offer,  subject  to  the  terms  # 
of  a  contract  being  arranged  between  his  solicitor  and  the 
seller;  it  was  held  that  there  was  no  contract  (d).  A  memo- 
randum to  the  effect  that  A.  had  paid  £50  as  a  deposit  and 
in  part  payment  of  £1000  for  the  purchase  of  a  house,  "  the 
terms  to  be  expressed  in  an  agreement  to  bo  signed  as  soon 
as  prepared,^'  was  held  to  create  no  binding  contract,  be- 
cause the  conditions  of  sale  were  to  be  subject  to  a  future 
agreement  (e). 

The  reduction  of  an  agreement  into  writing  was  held  to 
subject  the  document  to  be  stamped  as  an  agreement, 
though  the  agreement  was  binding  before  the  reduction  into 
writing  (/). 

By  the  statute  law  contracts  relating  to  some  matters  are  ^**°^*^ 
required  to  be  made  in  the  form  of  writing,  with  or  without  statute  to 
other  formalities ;  and  contracts  relating  to  some  matters  ^^^J  "* 
are  admitted  to  proof  only  by  written  evidence. 

(a)  Oihbins  t.  North-Eastern  Me-  (d)  Boneyman    t.     Marryaty    21 

tropolitan     Atylum      DUtrict,     11  Beav.  14 ;  26  L.  J.  C.  619 ;  6  H .  L.  C. 

Bear.l.                                     .  112. 

(6)  SetfiDorth  t.  Knight,  17  C.  B.  ie)   Wood  t.  Mfdgley,  5  De  G.  M. 

N.  8.  298  ;  83  L.  J.  C.  P.  298.  &  O.  41. 

(c)  See  Bidgtoay  t.  Wharton,  6  H.  (/)  Knight  ▼.  Barber,  16  M.  AW. 

L.  C.  238,  306.  66. 
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ContracU 
Mithin  the 
Statute  of 
Frauds. 


Promiacfl 
within 
Lord  Ten. 
terden's 
Act. 


The  Statute  of  Frauds,  29  Car.  II.  c.  3,  passed  "  for  the' 
prevention  of  fraudulent  practices  which  are  endeavoured  to 
be  upheld  by  perjury  or  subornation  of  perjury/'  by  the 
4th  section,  after  enumerating  several  classes  of  contracts, 
enacts  to  the  effect  that  "  no  action  shall  be  brought  whereby 
to  charge  '^  any  person  upon  such  contracts  "  unless  the 
.agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.^'  The  17th  section  re- 
lates to  contracts  for  the  sale  of  goods  for  the  price  of  £10 
sterling  or  upwards,  and  enacts  that  no  such  contract  shall 
be  allowed  to  be  good  except  the  buyer  shall  accept  part  of 
the  goods,  or  give  something  in  earnest  to  bind  the  bargain 
or  in  part  payment,  or  "  unless  some  memorandum  or  note 
in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  with  such  contract,  or  their  agents 
thereunto  lawfully  authorized.'' 

The  contracts  affected  by  the  Statute  of  Frauds  and  the 
formalities  required  by,  and  the  effect  of  the  statute  are  treated 
in  the  following  section.  It  may  be  here  remarked  that,  under 
the  statute,  it  is  not  necessary  that  the  contracts  within  it 
should  have  been  originally  made  in  writing  and  signed  ;  but 
it  is  sufficient,  in  general,  that  written  evidence  of  the  con- 
tract be  produced,  in  order  to  maintain  an  action  upon  it. 
Ilence,  if  the  parties  have  signed  a  certain  writing  as  their 
contract,  that  writing  alone  becomes  the  contract  by  virtue 
of  their  agreement,  and  it  will  also  satisfy  the  requirements 
of  the  statute  in  the  matter  of  evidence.  Where  no  such 
written  agreement  has  been  made  by  the  parties,  the  party 
seeking  to  establish  the  contract  must  resort  to  writings, 
such  as  letters  and  memoranda,  which  will  enable  him  to 
satisfy  the  requirements  of  the  statute. 

By  the  9  Geo.  IV.  c.  14  (Lord  Tenterden's  Act),  s.  1,  it  is 
required  that  a  promise  to  pay  a  debt  baiTcd  by  the  Statute 
of  Limitations  should  be  made  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby  (a) .  By  the  same  Act,  s.  5, 
it  is  required  that  a  promise  made  after  full  age  to  pay  any 


(a)  See  post,  Chap.  IV,  Sect.  XI,  *' Limitations." 
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debt  contracted  during  infancy  should  be  made  by  some 
writing,  signed  by  the  party  to  be  charged  therewith  {a). 

Several  separate  documents  may  together  constitute   a  ContrMts 
written  agreement,  if  a  sufficient  connection  between  them  bi"»evenU 
appears  by  internal  reference.     Thus,  a  policy  of  insurance,  ^"**<*v*^ 
referring  to  printed  proposals  of  the  terms  on  which  policies 
are  offered,  includes  the    printed  proposals  as  part  of  the 
policy  (6).  .  Separate  documents  forming  parts  of  an  agree- 
ment, but  requiring  extrinsic  evidence  to  connect  them,  will 
not  constitute  a  written  agreement ;  because  the  agreement 
is  not  completely  contained  in  the  written  documents  alone, 
but  partly  in  the  extrinsic  evidence  which  is  necessary  to 
connect  them  (c) . 

The  written  memorandum  of  agreement  required  to  sa- 
tisfy the  Statute  of  Frauds  may  be  contained  in  several  do- 
cuments, provided  they  are  sufficiently  connected  together 
by  internal  reference  {d).  But  several  written  documents, 
requiring  parol  evidence  to  supply  the  connection  between 
them  in  order  to  make  out  the  contract,  are  not  sufficient  to 
satisfy  the  statute  {e) . 


An  agreement  of  which  the  terms  appear  partly  in  writing  Contnu!t« 
and  partly  from  parol  evidence  is  not  a  written  agreement,  ?|[J^i?*iyy 
and  is  not  subject  to  any  of  the  peculiar  incidents  of  written  writing « 
agreements ;  all  the  circumstances  of  an  agreement  so  made  parofevi. 
may  be  taken  into  consideration  in  order  to  determine  the  ^^^ 
matter  of  it,  and  even  to  modify  the  part  which  is  in  writ- 

iDg(/). 

At  a  sale  by  auction  the  auctioneer  having  signed  the 

printed  catalogue  containing  the  conditions  of  sale  as  the 


and 


u 


(a)  See  post.  Chap.  II,  Sect.  II, 
Infancy." 
(6)   JTorsley  Y.  Wood,  6  T.  "R.  710 1 
JRouiledffe  ▼.  Burrell,  1  H.  Bl.  254. 

(c)  See  Brodie  v.  St.  Paul,  1  Ves. 
Jan.  32fi ;  Chapman  ▼.  Callis,  9  G. 
B.  N.  8.  769 ;  30  L.  J.  C.  P.  241  ; 
Peek  V.  North  Staffordshire  By.  Co., 
1  K.  B.  &  £.  958 ;  29  L.  J.  Q.  B.  97. 

(d)  Allen  ▼.  Bennet,  3  Taunt.  1B9 ; 
Dobe/f  y.  Hnichinson,  3  A.  &  £.  355  ; 


Warner  t.  Willington,  3  Drew.  523 ; 
25  L.  J.  C.  662 ;  Ridgmay  y.  Wharton^ 
6  H.  L.  0.  238;  27  L.  J.  0.  46. 

{e)  Boydell  r.  Drumtnond,  11  East, 
142  ;  Kenworthy  ▼.  Sehofleld,  2  B.  & 
C.  945 ;  and  Bee  post.  Chap.  I,  Sect. 
V,  "  Statute  of  Frauds." 

(/)  Lockeit  ▼.  Nick/in,  2  Ex.  93 ; 
Stones  ▼.  Dowler,  29  L.  J.  Ex.  122 ; 
Moore  ▼.  Garwood,  4  Ex.  681. 
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agent  of  both  the  parties^  it  was  held  that  that  document 
contained  the  terLis  of  the  contract,  and  that  those  terms 
could  not  be  varied  by  evidence  of  verbal  alterations  in  the 
conditions  of  sale  made  by  the  auctioneer  at  the  time  of  the 
sale  {a) ;  but  where  a  lot  was  knocked  down  to  a  bidder 
without  any  written  conti*act,  a  statement  of  the  auctioneer 
varying  the  description  in  the  printed  catalogue,  was  held 
admissible  to  show  that  the  article  sold  was  that  described 
by  him,  although  it  did  not  correspond  with  the  description 
in  the  catalogue  {b). 

The  defendant  ordered  goods  of  the  plaintiff  by  letter  not 
mentioning  any  time  for  payment,  the  plaintiff  sent  the  goods, 
and  in  an  action  for  the  price  gave  the  letter  in  evidence  as 
proving  a  contract  which  imported  payment  on  delivery ;  it 
was  held  that  the  defendant  might  show  by  parol  evidence 
that  the  order  was  given  upon  the  terms  of  six  months 
credit,  which  had  been  agreed  upon  previously  to  writing 
the  letter  (c). 

A  parol  agreement  was  made  between  the  plaintiff  and  the 
defendants,  a  railway  company,  for  the  carriage  and  delivery 
of  goods  at  a  certain  place  beyond  their  line,  and  a  consign- 
ment note  was  signed  by  the  plaintiff  in  which  it  was  ex- 
pressed that  the  goods  were  to  be  sent  to  the  terminus  on 
the  defendants^  line ;  it  was  held  that  parol  evidence  was 
admissible  to  prove  the  entire  contract,  because  it  was  not 
intended  that  the  note  should  contain  exclusively  the  con- 
tract {(l). 

But  where  a  written  proposal  signed  by  the  defendant  was 
adopted  in  terms  by  the  plaintiff,  though  not  in  writing,  it 
was  held  that  evidence  of  what  passed  at  the  time  of  making 
the  proposal  wa?  not  admissible  for  the  purpose  of  varying 
the  construction  of  the  writing  (e) . 

Rules  of         If  a  contract  is  in  fact  reduced  into  writing,  whether  it  is 
ing  written  required  to  be  made  in  that  form  by  a  statute  or  not,  and 

contracts. 

(a)  Sheltony.  Livitts,  2  C.  &  J.  411 ;  Weseem  Ry.  Co.,  L.  Rep.  1  C.  P.  336 ; 

and  see  Powell  ▼.  Edmunds,  12  East,  6.  36  L.  J.  C.  P.  166. 

(6)  Eden  v.  Blake,  13  M.  &  W.  614.  (<?)  ffoUon  ▼.  Broume,  9  C.  B.  N.  S. 

(c)  Lockeft  V.  Nicklin,  2  Ex.  93 ;  442 ;  30  L.  J.  C.  P.  106.  In  such 
and  see  Ford  t.  Yates,  2  M.  &  G.  549,  case  there  is  a  sufficient  note  of  the 
cited  posty  p.  10*.  agreement  to  satisfy  the   Statute  of 

(d)  Malpas  ▼.  London  and  South-  Frauds;  see  post,  p.  150. 
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whether  it  is  a  contract  under  seal  or  a  simple  contract,  it 
becomes  subject  to  the  particular  rules  of  law  applicable  to 
written  instruments ;  but  the  fact  of  the  contract  being  in 
writing  does  not  otherwise  affect  the  contract,  or  modify  the 
rules  of  law  to  which  it  is  subject. 

It  is  a  general  rule  of  law  respecting  contracts  in  writing  Contmct  in 
that  the  writing  agreed  upon  by  the  parties  as  containing  the  cannot  be 
terms  of  their  contract  becomes  the  only  admissible  evidence  ^Jtrinaic 
of  the  contract ;  such  contracts  cannot   be  varied  by  ex-  ©▼Wenc©. 
trinsic  evidence  (a).     The   reason   of  this   rule  is,  that   it 
would  be  contrary  to  the  agreement  of  the  parties  to  admit 
any  other  evidence  of  the  contract  than  the  writing  agreed 
upon  by  them  as  containing  it.     If  the  parties  have  drawn 
up  a  writing  without  intending  that  it  should  constitute  an 
agreement  between  them,  or  without  intending  that  it  should 
contain  the  whole  agreement  between  them,  the  reason  of 
the  rule,  and  therefore  the  rule  itself,  does  not  apply  to  such 
writing  (A). 

The  terms  and  incidents  which  are  impliedly  contained  in 
the  terms  of  a  written  contract,  though  not  expressly  written 
in  the  contract,  are  equally  within  this  rule  with  the  expressly 
written  terms  of  the  contract,  and  cannot  be  contradicted  or 
qualified  by  external  evidence  (c) . 

The  same  rule  is  applicable  to  written  contracts  in 
equity  {d). 

The  following  are  some  examples  of  the  application  of  the 
above  rule  : — A  sale  of  goods  being  made  by  written  con- 
tract, containing  a  description  of  the  goods  to  be  delivered 
without  any  reference  to  sample,  evidence  that  a  sample  was 
exhibited  at  the  time  of  sale  is  not  admissible,  either  to 
show  that  the  seller  was  entitled  to  deliver  goods  answering 


(a)  CounU$8  of  Rutland's  etue^  6 
Bep.  26  a;  Meret  t.  Ansefl,  3  Wils. 
275  ;  Trueman  ▼.  fjoder^  11  A.  &  E. 
589,  597  ;  Canham  v.  Barry,  15  C. 
B.  597  ;  24  L.  J.  C.  P.  100 ;  Bobinson 
▼.  Great  WieHem  Ry.  Co.  35  L.  J.  C. 
P.  123. 

(b)  Allen  V.  PinJc,  4  M.  &  W.  140  ; 
Harri*  v.  Rickett,  4  H.  &  X.  1 ;  29 
L.  J.  Ex.  197 ;  Rogert  y.  Hadley,  2 


H.  &  C.  227 ;  32  L.  J.  Ex.  241 ;  ZAnd- 

ley  ▼.  Lacey,  17  C.  B.  N.  S.  578 ;  34 
L.  «J.  C  X  .  7. 

(c)  Per  Blackburn,  J.,  Burges  r. 
Wickham,  33  L.  J.  Q.  B.  17,  28; 
Fatckef  ▼.  Lamb,  31  L.  J.  Q.  B.  98. 

(d)  Davis  V.  Symonds,  1  Cox,  402  ; 
Clowes  V.  Higginson,  1  V.  &  B.  524, 
626  ;  Martin  t.  Pyeroft,  2  De  G.  M. 
&  G.  785  ;  22  L.  J.  C.  94. 
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Contract  the  sample  but  not  answering  the  description  {a),  or  to  show 
TOnmlfbe  *'^^*  ^^®  purchaser  was  entitled  to  refuse  goods  delivered 
varied  by  answering  the  description  but  not  answering  the  sample  {b) . 
evidence.  Upon  a  Sale  of  potatoes  the  written  contract  described  them 
as  "  Ware  potatoes ;"  evidence  was  not  admitted  to  show  that 
the  purchaser  in  fact  contracted  for  the  best  quaUty  of -Ware 
potatoes  {c) .  So,  upon  a  sale  of  flour  the  written  contract  de- 
scribed it  as  "  Whites  X.  S. ;''  evidence  was  not  admitted  to 
show  that  the  purchaser  had  stipulated  for  flour  of  the  same 
quality  as  had  been  delivered  to  a  third  person  (cZ) .  If  a  writ- 
ten contract  for  the  sale  of  goods  specifies  no  time  for  deliver- 
ing them,  it  is  not  competent  for  the  seller  to  give  parol  evi- 
dence that  it  was  agreed  as  a  condition  of  the  sale  that  the 
goods  should  be  taken  away  immediately  (e) .  A  written  con- 
tract was  made  for  the  sale  of  goods,  mentioning  the  goods 
and  the  price  but  fixing  no  time  for  payment  or  delivery, 
and  therefore  by  construction  of  law  importing  a  sale  for 
ready  money ;  it  was  held  that  evidence  was  not  admissible 
to  show  that  by  the  usual  course  of  dealing  between  the  par- 
ties the  goods  were  sold  on  credit  of  six  months  (/).  Upon 
a  sale  by  auction  of  the  timber  growing  in  a  certain  close 
a  written  contract  was  made  in  accordance  with  the  con- 
ditions of  sale,  which  did  not  state  anything  respecting  the 
quantity  of  the  timber ;  evidence  was  held  inadmissible  to 
show  that  the  auctioneer  at  the  time  of  the  sale  warranted 
a  certain  quantity  (g).  A  written  agreement  having  been 
made  purporting  to  create  a  present  partnership  between 
an  attorney  and  a  person  not  then  properly  qualified  to  act 
as  an  attorney,  which  consequently  was  illegal  and  void, 
parol  evidence  was  held  inadmissible  to  show  that  the  agree- 
ment was  not  intended  to  take  effect  until  the  latter  party 
should  be  duly  admitted  (Ji), 

A  lease  for  a  term  to  commence  at  Michaelmas,  made 
since  the  Act  of  Parliament  for  altering  the  style,  means 
New  Michaelmas,  and  extrinsic  evidence  is  not  admissible 

(a)  Tj/e  V.  F^nmorey  3  Camp.  462.  (e)  Oreavea    v.  Ashling   3  Camp. 

(6)  Meyer  v.  Everthy  4  Camp.  22.  426. 

(c)  Smilh  X.  Jeffryet,  15  M.  &  W.  (/)  ^^rd  v.  lo/ef,  2  M.  &  G.  549. 
561.  {g)  Powell  V.  Ethnund9,  12  East,  6. 

(d)  Hamor  v.  Grovet,  16  C.B.  667.  (*)  WUliamsv.  Jones,  5  B. & C.  108. 
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to  show  that  Old  Michaelmas  was  intended  (a) ;  but  under  a  Contwct 
demise  not  in  writing  commencing  from  Lady  Day  it  was  cannot  be 
held  to  be  matter  of  evidence  that  the  parties  meant  Old  ^JJ[J![^i*/ 
Lady  Day  (6).     If  a  written  demise  makes  no  mention  of  ^y^i***"*"*- 
ground-rent  or  land-tax,  evidence  is  not  admissible  to  show 
that  it  was  orally  agreed  that  the  tenant  should  pay  it  (c). 

The  contracts  of  the  parties  appearing  upon  bills  of  ex- 
change or  promissory  notes  cannot  be  varied  by  external 
evidence.  In  an  action  on  a  promissory  note  or  bill  of  ex- 
change the  defendant  cannot  give  in  evidence,  that  he  put 
his  name  to  the  note  under  a  parol  agreement  with  the 
plaintiff  that  it  should  be  renewed,  and  payment  should  not 
be  demanded  when  it  became  due  (^/).  In  an  action  against 
the  indorser  of  a  promissory  note,  evidence  that  by  a  parol 
agreement,  made  at  the  time  of  indorsing,  he  had  waived  his 
right  to  notice  of  dishonour  was  held  inadmissible  (e).  So, 
a  parol  agreement,  that  a  promissory  note  purporting  to  be 
payable  on  demand  should  not  be  payable  until  the  death  of 
the  maker,  was  held  not  admissible  to  contradict  the  written 
tenor  of  the  note  (/).  In  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange  payable  at  a  certain  date, 
the  defendant  cannot  give  evidence  of  a  parol  agreement 
that  it  was  not  to  be  payable  except  in  a  certain  event  {<j) . 

But  a  written  agreement  referring  to  a  bill  or  note  and 
made  contemporaneously  with  it  may,  in  effect,  amalgamate 
the  two  instruments  in  one  agreement,  as  between  the  par- 
ties to  the  agreement,  and  so  qualify  their  rights  as  ap- 
pearing on  the  bill  or  note  taken  by  itself  (/*);  but  such 
agreement  will  not  affect  the  rights  of  indorsees  taking  the 


(a)  Doe  d.  Spicer  t.  Lea^  11  East, 
312 ;  and  see  Smiik  v.  Walton,  8  Bing. 
235. 

(i)  Doe  d.  Hall  t.  Betuon,  4  B.  & 
Aid.  588 ;  Doe  d.  Petere  y.  Hopkin- 
son,  3  D.  &  R.  507. 

(e)  PreHon  v.  Merceau  2  W.  Bl. 
1249;  Sick  y.  Jacbion,  6  Ves.  33i, 
n  (37). 

(d)  Hoare  v.  Oraham,  3  Camp.  57. 

(e)  Free  r.  Hawkiwt,  8  Taunt.  92. 

(f)  Woodbridge  v.  Spooner,  3  B.  & 
Aid.  233;  and  see  Moeeley  y.  ffan- 


ford,  10  B.  &  C.  729. 

iq)  Adams  x.  Wordletf,  1  M.  &  W. 
374 ;  and  see  Brill  y.  Crick,  1  M. 
&  W.  232;  Capner  ▼.  Mincher,  13 
M.  &  W.  704 ;  RatcMon  v.  Walker, 
1  Stark.  361 ;  Poster  t.  JoUy,  1  C.  M. 
&  R.  703. 

(A)  Sec  ante,  p.  101 ;  Bowerhani  v. 
Monieiro,  4  Taunt.  814;  and  see 
Webb  V.  Spirer,  13  Q.  B.  886 ;  Leeds 
V.  Lancashire,  2  Camp.  205 ;  Brown 
Y.  Langley,  4  M.  &  G.  466. 
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bill  or  note  without  notice  and  without  being  affected  with 
the  equities  of  the  previous  parties. 

The  consideration  for  a  bill  of  exchange  or  promissoiy 
note  need  not  appear  expressly  on  the  face  of  the  instru- 
ment, but  may  be  proved,  if  required,  by  extrinsic  evi- 
dence {a) ;  and  it  may  also  be  proyed  by  extrinsic  evidence 
that  the  instrument  was  given  without  consideration,  or  that 
the  consideration  for  which  it  was  given  has  failed.  If,  how- 
ever, a  consideration  is  expressed  on  the  face  of  the  instru- 
ment, evidence  cannot  be  given  in  variance  of  such  expressed 
consideration,  though  it  may  be  shown  to  have  failed  {b) . 

For  what  Extrinsic  evidence  is  admissible  for  many  purposes  con- 
Si^b  nected  with  a  written  contract,  without  infringing  the  ge- 
evidence      neral  rule  that  it  is  inadmissible  to  vary  the  writing. 

Extrinsic  evidence  is  necessarily  admissible  to  prove  that 
ma£ng^he  the  Written  document  has  been  agreed  to  by  the  parties  as 
agreement,  containing  the  contract  {c)\  In  the  case  of  a  deed  this 
is  proved  exclusively  by  means  of  the  sealing  and  de- 
livery {d) .  In  the  case  of  simple  contracts  it  is  commonly 
proved  by  the  signatures  of  the  parties  appended  for  that 
purpose ;  and  in  contracts  relating  to  some  matters  signa- 
ture is  required  by  statute.  Proof  of  the  signature  of 
the  party  is  presumptive  proof  of  his  consent  to  the  terms 
of  the  document  signed.  This  presumption  may,  however, 
be  rebutted  by  showing,  that  the  writing  was  signed  only 
conditionally,  and  was  not  to  be  treated  as  binding  until 
fulfilment  of  the  condition;  or  that  it  was  signed  for 
some  other  purpose  than  becoming  bound  by  it ;  or  that  it 
was  not  intended  to  contain  the  complete  agreement  of  the 
parties  (e). 

The  signature  of  the  parties  is  not  essential  to  constitute 
a  written  agreement  unless  required  by  some  statute  ;  if  the 
terms  of  an  agreement  are  put  into  writing  and  the  writing 
is  accepted  by  the  parties  as  their  agreement,  though  their 
assent  is  not  evidenced  by  signature,  nevertheless  the  agree- 

(a)  See  post^  Chap.  IIT,   Sect.   I,  (c)  See  per  Bramwell,  B.,  Wake  v. 

«  Consideration."  Harrop,  6  H.  &  N.  768,  774  j  30  L.  J. 

{h)  Ridout  T.   Brittotv,  1   C.  &  J.  Ex.  273,  277. 

231 ;  Abbott  v.  Hendricks,  1  M.  &  G.  (d)  See  ante,  p.  76. 

791 ;  Bjrles  on  Bills,  8fch  ed.  77,  90.  (>)  See />©*/,  p.  107,  109. 


r 


SECT.  IV.    COKTHACTS    IN   WBITINO.  107 

ment  is  a  written  agreement^  and  is  subject  to  tbe  rules  of 
evidence  affecting  written  agreements  (a) . 

The  execntion  or  signature  by  the  parties  of  a  Written  Attest*- 
instminent  is  sometimes  attested  hj  a  witness^  who  signs  an  '*^"' 
attestation  appended  to  the  instrument  for  that  purpose. 
This  mode  of  attestation  is  in  some  cases  required  by  law  f 
where  not  so  required^  it  may  be  adopted  at  the  will  of 
the  parties.  It  was  formerly  a  general  rule  of  law  that  in 
order  to  prove  an  instrument  so  attested  the  attesting  wit- 
ness must  be  called,  if  possible,  to  prove  the  execution  (//) ; 
but  by  the  C.  L.  P.  Act,  1854,  s.  26,  it  has  been  enacted 
that  ''  It  shall  not  be  necessary  to  prove  1^  the  attesting 
witness  any  instrument  to  the  validity  of  which  attestation 
is  not  requisite;  and  such  instrument  may  be  proved  by 
admission,  or  otherwise,  as  if  there  had  been  no  attesting 
witness  thereto." 

Extrinsic  evidence  is  also  admissible  to  show  when  the 
agreement  was  made ;  and  such  evidence  is  admissible  al- 
though the  written  agreement  itself  contains  a  date.  Thus, 
where  a  deed  of  charterparty  purported  on  the  face  of  it  to 
have  been  executed  on  a  certain  date,  it  was  held  that  the 
parties  might  aver  and  prove  that  it  was  in  fact  executed  on 
a  different  date  (c). 

Where  the  parties  sign  a  written  document  purporting  in  Kxtrinsic 
its  terms  to  be  a  contract  between  them,  but  do  so  for  some  ghow'tiuit*' 
purpose  other  than  that  of  beinff  bound  by  the  written  docu-  ^ritt<"  do- 
ment  as  a  contract,  parol  evidence  is  admissible  to  show  the  bI^dM 
purpose  for  which  they  signed  the  document,  in  order  to  JJ^ntion  o° 
avoid  the  inference  that  they  are  bound  by  it :  as,  where  a  makiiiij  a 

•'  .  .  contract. 

contract  was  made  for  the  sale  of  certain  goods  at  a  price  to 
be  subsequently  ascertained  in  a  certain  manner,  and  for 
some  collateral  purpose  a  written  contract  was  drawn  up 
and  signed  in  which  a  nominal  price  was  inserted,  but  it 
was  agreed  at  the  time  that  it  was  not  to  be  bindings  it  was 
held  that  evidence  might  be  given  to  show  that  the  written 

(a)  Hoison  t.  Browne,  9  C.  B.  N.  Doe  y.  Vumford,  2   M.  k  S.  62,  64  ; 

9.  442  ;  SO  L.  J.  C.  P.  106  ;  see  ReuMM  V/hyman  t.  Garth,  8  Ex.  803. 
V.  Pichsley,  L.  R.  1  Ex.  342;  post,  (c)  Halls.  Cazenove,  4  East,  477 ; 

p.  150.  and  see  ante,  p.  78. 

(A)  Call  V.   Dunnin^y  4  East,  53  ; 
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document  was  not  intended  to  contain  the  real  contract  be- 
tween the  parties  (a) .  The  plaintiff  bought  a  horse  of  the 
defendant  with  a  verbal  warranty  and  paid  for  it,  and  the 
defendant  then  gave  the  plaintiff  a  written  memorandum 

as  follows : — '^  Bought  of (the  defendant)  a  horse  for 

the  sum  of  £ /^  which  was  signed  by  the  defendant ;  it 

was  held  that  the  paper  having  been  meant  merely  as  a  me- 
morandum of  the  transaction  or  an  infomial  receipt  for  the 
money,  and  not  as  containing  the  terms  of  the  contract  it- 
self, parol  evidence  might  be  given  of  the  warranty,  although 
not  mentioned  in  the  memorandum  {b). 

Extrinsic  evidence  is  admissible  to  show  that  a  written 
document  was  not  intended  to  contain  the  whole  agree- 
ment of  the  parties  (c).  By  a  written  memorandum  an  agree- 
ment was  made  to  assign  certain  specified  property  as  se- 
curity for  a  loan,  but  no  mention  was  made  of  a  bill  of  sale  of 
all  the  borrower's  property,  which  it  was  in  fact  agreed  orally 
at  the  time  should  form  part  of  the  security ;  it  was  held  that 
evidence  might  be  given  to  show  that  the  bill  of  sale  was 
given  as  security  for  the  loan  although  the  written  agree- 
ment was  silent  respecting  it,  because  the  written  agreement 
was  not  intended  to  contain  the  whole  agreement  of  the 
parties  (d). 

Extrinsic         Evidence  is  admissible  to  prove  that  an  agreement  entered 
admissible   11^*0  ^i^  f^-ct  between  the  parties  was  induced  by  the  fraud  or 
miSSTe^      duress  of  one  of  the  parties  committed  upon  the  other,  or,  in 
fraud,  and   some  cases,  that  it  was  induced  by  a  common  mistake  of  both 
parties ;  the  effect  of  such  circumstances  being  to  vitiate  the 
agreement  and  render  it  void  or  voidable  in  law.     The  rules 
of  law  affecting  agreements  made  under  the  influence  of 
mistake,  fraud,   or  duress  are  treated  separately  in  a  fol- 
lowing section  (e). 


Extrinsic         A  written  agreement  not  under  seal  may  be  signed  or 
adml^le  agreed  to  conditionally,  in  analogy  with  the  delivery  of  a 


(a)  Rogers  y.  Hadley,  2  H.  &  C. 
227  ;  32  L.  J.  Kx.  241. 

(ft)  Allen  y.  Pink,  4  M.  &  W.  140. 
(c)  Harris  v.  Bivkett,  4  H.  &  N.  1  ; 


28  L.  J.  Ex.  197  ;  and  see  Lindley 
Lacey,  34  L.  J.  C.  P.  7. 

{d)  Harris  v.  Jlicketf,  supra. 

{e)  Chap.  I,  Sect.  \ Impost,  p.  168. 


SECT.  TV.    CONTRACTS    IN   WEITINO.  109 

deed  as  an  escrow  (a) ;  and  extrinsic  evidence  is  admissible  to  prove 
to  show  that  a  written  document^  purporting  to  be  a  bind-  ik^^oment** 
ing  agreement^  was  signed  or  agreed  to  upon  the  express  wm  signed 
terms  that  it  should  not  operate  as  a  present  contract,  but  aUj. 
should  become  so  only  upon  the  happening  or  fulfilment  of 
some  condition  (&). 

An  agreement  in  writing  for  a  tenancy  at  a  certain  rent 
for  three  years,  not  saying  from  what  time,  was  signed  by 
both  landlord  and  tenant,  but  it  was  agreed  verbally  at  the 
time  of  signing  that  the  rent  was  not  to  commence  until 
certain  repairs  were  completed ;  it  was  held  that  the  parol 
agreement  was  admissible  in  evidence  to  show  that  the 
written  •agreement  was  not  intended  to  operate  until  the  re- 
pairs were  completed,  and  that,  the  repairs  not  having  been 
completed,  no  rent  was  due  under  it  (c).  The  defendant 
signed  a  written  agreement  for  the  absolute  purchase  of  a 
share  of  a  patent  for  an  invention ;  it  was  held  that  evidence 
was  admissible  to  show  that  he  signed  the  agreement  upon 
the  condition  that  a  third  party  should  approve  of  the  in- 
vention, and  that  upon  the  disapproval  of  that  party  there 
was  no  binding  contract  (d).  A  written  agreement  was  made 
by  which  the  defendant  agreed  to  transfer  a  farm  to  the  plain- 
tiff upon  certain  specified  terms,  and  at  the  same  time  an 
oral  agreement  was  made  that  the  written  agreement  was  to 
be  void  if  the  landlord  did  W)t  consent  to  the  transfer ;  it  was 
held  that  evidence  of  the  oral  agreement  was  admissible  to 
show  that  the  written  agreement  was  conditional  upon  the 
landlord's  consent,  and  that  upon  the  refusal  of  his  consent 
the  agreement  was  inoperative  («). 

If  a  party  to  a  contract  signs  a  written  document  contain- 
ing the  terms,  but  on  the  condition  that  ho  is  not  to  be  bound 
by  it  until  it  is  signed  by  the  other  party,  there  is  no  binding 
contract  until  the  other  party  has  signed  (/) ;  so,  where  several 
creditors  of  a  debtor  agree  to  sign  a  composition  deed  upon 


(a)  See  ante,  p.  78.  370 ;  25  L.  J.  Q.  B.  277. 

(6)  Se<9  the  cases  cit«d  in  the  fol-  («)  WaUis  t.  LUleli,  11  0.  B.  N.  S. 

lowing  notes.  369 ;  31  L.  J.  C.  P.  100. 

(c)  Davis  V.  JoneM,  17  C.  B.  625  ;  (/)  Moore  r.Campbeil,  10  Ex.  323 1 

25  L.  J.  C.  P.  91.  I\tme9M  v.  Meek,  27  L.  J.  Ex.  34. 

{d)  Pym  V.  Campbell,  6  E.   &  B. 
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the  understanding  tliat  they  are  all  to  sign  it^  the  signature 
of  one  is  conditional  upon  those  of  the  rest  and  is  not  bind- 
ing until  all  have  signed  {a).  A  charterparty  was  signed 
by  the  shipowner  and  returned  to  the  broker  in  a  letter 
which  contained  an  express  stipulation  that  the  counterpart 
with  the  merchant's  signature  should  be  sent  to  him ;  it  was 
held  that  the  latter  was  admissible  and  sufficient  to  show 
that  the  contract  was  conditional  upon  the  counterpart  being 
sent  (A). 

Upon  the  same  principle  a  preliminary  agreement^  made 
respecting  the  terms  upon  which  a  written  agreement  is  to 
be  signed^  may  be  separately  proved  and  enforced,  although 
not  referred  to  in  the  written  agreement  (c). 

Ex^insic        Extrinsic  evidence  is  admissible  to  show  that  the  parties 

evidence  .  *■  . 

admissible  to  a  wi'ittcn  agreement  have  contracted  upon  a  common  basis 
tha*  con-  ^^  usago  or  custom,  peculiar  to  the  trade,  or  business,  or 
*™d^  **  .  place,  with  which  their  contract  is  connected ;  so  that  they 
ject  to  have  impliedly  consented  to  be  bound  by  certain  usual  or 
^J^^g  customary  terms  and  conditions  not  mentioned  in  their  agree- 
ment, or  have  accepted  certain  terms  and  phrases  used  in 
their  agreement  with  a  special  meaning  (rf). 

'^  In  contracts,  as  to  the  subject  matter  of  which  a  known 
usage  prevails,  parties  are  found  to  proceed  with  the  tacit 
assumption  of  these  usages;  they  commonly  reduce  into 
writing  the  special  particulars  of  their  agreement,  but  omit 
to  specify  these  known  usages  which  are  included,  however, 
as  of  course  by  mutual  understanding  ;  evidence  therefore 
of  such  usages  is  receivable.  The  contract  in  truth  is 
partly  express  and  in  writing,  partly  implied  or  understood 
and  unwritten '^  (e). 

Terms  founded  on  usage  or  custom   can  be  introduced 


(a)  See  Reay  v.  Richardton,  2  C.  (d)  Sutton  v.  Warren,  1  M.  &  W. 

M.  &  R.  422 ;  Boyd  t.  Rind,  1  H.  &  466,  475  ;  Tniman,  v.  lA>der,  11  A.  A 

N.  938 ;  25  L.  J.  £x.  246 ;  26  t6.  E.  589,  598 ;  Spartali  y.  Benecke,  10 

164.  C.  B.  212,   222  ;  Humfireu  v.  Da/g, 

(«)  Fumess  t.  MeA,  27  L.  J.  Ex.  7  E.  &  B.  266 ;  26  L.  J.  Q.  B.  137  ; 

34.  27  lb.  390 ;  Field  v.  LeUan,  6  H.  &  N. 

(c)  Lindletf  v.  Zar^,  17  C.  B.  N.  S.  617  ;  30  L.  J.  Ex.  168. 

578  ;  34  L.  J.  C.  P.  7  ;  and  sec  Bar-  {e)  Brown  v.  Byrne,  3  E.  kB.  703, 

ria  V.  Richett,  4  II.  &  N.  1 ;  28  L.  J.  715  ;  23  L.  J.  Q.  B.  313,  316. 
Ex.  197. 
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into  a  written  contract  in  the  above  manner  only  so  far  as 
they  are  consistent  with  the  written  terms.  If  the  usage 
or  custom  proposed  to  be  proved  is  repugnant  to  or  incon- 
sistent with  the  written  contract^  the  writing,  as  expressing 
the  intention  of  the  parties,  must  prevail  to  the  exclusion  of 
the  usage  or  custom,  and  the  evidence  is  not  admissible. 
'^  Merely  that  it  varies  the  apparent  contract  is  not  enough 
to  exclude  the  evidence,  for  it  is  impossible  to  add  any  ma- 
terial incident  to  the  written  terms  of  a  contract  without  al- 
t-ering  its  effect  more  or  less  {(i),'' 

There  seems  to  be  no  distinction  in  this  respect  between 
contracts  made  by  deed  under  seal  and  contracts  made  by 
simple  agreement  in  writing.  Evidence  of  this  kind  has 
been  admitted  where  the  contract  was  under  seal  (/>) . 

Whether  a  written  contract  in  its  terms  admits  the 
annexation  of  incidents  by  the  extrinsic  evidence  of  usage, 
or  is  inconsistent  with  and  exclusive  of  such  incidents,  is  a 
question  of  the  construction  of  the  terms  of  the  written 
contract ;  it  is  a  question  for  the  Court  to  decide  and  must 
not  be  submitted  to  the  jury.  The  province  of  the  jury  is 
restricted  to  finding  the  fact  of  the  written  agreement  and 
the  fact  of  the  usage  (r).  It  seems  also  that  the  circum- 
stances under  which  the  agreement  is  made,  with  reference  to 
the  usage,  are  matters  of  fact  to  be  found  by  the  jury ;  for, 
if  the  agreement  is  not  made  in  the  ordinary  course  of 
trade  or  business  in  which  the  usage  prevails,  the  usage  does 
not  attach  to  the  agreement  {J) . 

The  intention  of  the  parties  to  exclude  the  usage  of  trade 
from  a  written  agreement,  made  in  the  course  of  that  trade, 
must  appear  in  the  terms  of  the  writing,  and  cannot  be 
shown  by  extrinsic  evidence.  Upon  a  contract  made  in 
writing  for  the  sale  of  rum,  which  contained  no  mention  of 
warehouse  rent,  it  was  held  that  evidence  was  admissible  to 
show  that  by  custom  of  the  trade  a  certain  allowance  for 

(a)  Brownr.  Byrne,  3  E.  &  B.  703,  (e)  Parker  v.  Ihheison,  4  C.  B.  N. 

715  ;  23  L.  J.  Q.  B.  313,  316  ;  Mum-  S.  846  ;  and  see  Hutchitonv.  Bowker, 

frey  V.  Dale,  7  K.  &  B.  266,  274 ;  26  5  M.  &  W.  635. 

L.  J.  Q.  B.  137,  140.  (d)  See  per  PoUock,  C.B.,  Allan  r. 

{b)  SmUh  V.  Wilson,  3  B.  A' Ad.  Sundius,  1  H.  &  C.  123,  132  ;  31  L. 

728 ;  Myers  v.  Sari,  3  E.  &  E.  306 ;  J.  Ex.  307,  313  ;  \ier  Bjles,  J.,  Parker 

30  L.  J.  Q.  B.  9.  V.  IhbeUon,  4  C.  B.  N.  8.  346,  356. 
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wareliouse  rent  was  incorporated  in  all  such  contracts,  but 
that  evidence  was  not  admissible  to  show  that,  though  the 
contract  was  silent  as  to  any  allowance  of  rent,  the  parties 
had  by  word  of  mouth  agreed  to  make  an  allowance  dif- 
ferent from  the  customary  allowance  (a).* 

Eyidencdof  In  an  action  upon  a  contract  of  sale  of  tobacco,  evidence 
^*'tod"to  was  held  admissible  to  show  that  in  the  tobacco  trade  it 
annex  ind-  ^^g  ^^  established  usacre  that  all  sales  were  made  by  sam- 

dents  to  i  i  •         i        -i  i^i.  j 

contraota.  pie,  though  not  expressed  to  be  so  m  the  bougnt  and 
sold  notes  {h)  ;  so  on  the  sale  of  West  India  rum,  that  one 
month's  warehouse  rent  was  allowed  by  usage  of  the 
trade  (c).  On  a  contract  of  sale  of  goods  made  by  a  broker 
in  the  City  of  London  and  contained  in  the  broker's  notes, 
which  specified  that  the  goods  were  to  be  paid  for  by  bill, 
evidence  was  admitted  to  show  that  by  the  usage  of  trade 
in  the  City  the  vendor  under  such  contract,  if  not  satisfied 
with  the  credit  of  the  purchaser,  might  rescind  the  contract 
within  a  reasonable  time ;  but  evidence  was  not  admitted  to 
show  that  by  the  term  *^bilP'  in  the  bought  and  sold  notes 
was  meant  ^^  approved  bill,''  that  is  to  say,  a  bill  which  the 
vendor  might  approve  or  not  at  his  pleasure  {d), 

A  written  contract  for  the  sale  of  certain  goods  at  a  cer- 
tain price  contained  the  stipulation  '^  to  be  paid  for  by  cash 
in  one  month  less  5  p.  c.  discount,"  and  made  no  express 
mention  of  the  time  for  delivery ;  it  was  held  that  upon  the 
true  construction  of  the  contract  there  was  a  present  sale  of 
the  goods  with  a  deferred  day  of  payment,  and  that  the  pur- 
chaser was  entitled  to  call  for  the  delivery  of  the  goods  at 
any  reasonable  time  within  the  month  without  tendering 
the  price,  and,  consequently,  that  a  usage  of  the  trade,  by^ 
which  the  vendors  under  such  contracts  were  not  bound  to 
deliver  the  goods  without  receiving  payment,  was  inconsis- 
tent with  and  excluded  by  the  terms  of  the  contract,  and  not 
admissible  in  evidence  {e) .  But  upon  a  sale  of  mining  shares 
made  between  two  brokers  by  bought  and  sold  notes  which, 

(a)  Fawkes  v.  Lamb,  81 L.  J.  Q.  B.  (c)  Fawkes  v.  Lamb,  81 L.  J.  Q.  B. 

98;   but   see  Birch  v.  Depeytter,  4      98., 
Camp.  385'.  (d)  Rodggon  v.  DameSy  2  Camp.  530. 

{h)  Stfen  V.  Jonas,  2  Ex.  111.  (<?)  ^artali  r.  Benetke,  10  C.  B. 

212. 
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aAer  specifying  the  shares  and  the  price^  contained  the  stipu- 
lation "  for  payment  half  in  two  and  half  in  four  months,*' 
and  made  no  mention  of  the  time  of  delivery,  in  an  action 
for  not  accepting  the  shares,  it  was  held  that  evidence  was 
admissible  of  a  usage  amongst  brokers  in  mining  shares,  that 
upon  contracts  for  the  sale  of  such  shares  the  delivery  of 
the  shares  takes  place  at  the  time  appointed  for  payment  and 
cannot  be  demanded  before  (a). 

In  a  written  contract,  payment  prima  facie  means  pay- 
ment in  cash ;  but  it  is  open,  in  general,  to  show  a  usage 
for  a  certain  credit ;  so  also,  for  a  certain  allowance  of  dis- 
count. Thus,  where  a  bill  of  lading  provided  in  terms  for 
the  delivery  of  the  goods  at  Liverpool  on  payment  of  freight 
at  a  certain  rate  per  pound,  evidence  was  admitted  of  a  mer- 
cantile custom  at  that  port,  in  the  trade  from  American 
ports,  to  allow  a  deduction  of  three  months'  discount  from 
the  freight  (fc). 

A  charterparty  expressly  stated  the  rates  of  freight  for 
certain  articles  and,  amongst  others,  specified  the  rate  per 
pound  for  pressed  wool  and  also  for  unpressed  wool;  it 
was  held  that  parol  evidence  was  not  admissible  to  show 
that  by  the  custom  of  the  place  of  loading  the  cost  of  press- 
ing wool  was  to  be  borne  by  the  shipowner  (c) .  A  charter- 
party  contained  the  stipulation  '^  the  ship  to  be  consigned 
to  the  charterer's  agents  in  China  free  of  commission  on 
that  charter;"  it  was  held  that  evidence  was  not  admiBsiblc 
to  show  that  by  mercantile  usage  under  such  charters  the 
charterers'  agents  became  entitled  to  procure  the  charter 
for  the  return  voyage,  or  to  be  paid  their  commission  if  a 
charter  was  not  obtained  by  them  (d).  A  ship-broker 
having  introduced  to  another  broker  a  ship  for  charter 
upon  the  terms,  set  out  in  a  written  agreement,  that  the 
commission  upon  obtaining  the  charter  for  the  ship  was  to 
be  divided  between  them,  it  was  held  that  evidence  was 

(a)  Field  t.  Leiean,  in  Ex.  Ch.  6  extends  to   new  ports,  as  they  are 
H.  A  N.  617 ;  30  L.  J.  Ex.  168 ;  and    .  opened.     Faikner  v.  EarU,  3  B.  &  8. 

BeeSpartaii  y.  Benecke,  supra ;  GodU  860;  82  L.  J.  Q.  B.  124. 

V.  Eo9€,  17  0.  B.  229 ;  25  L.  J.  C.  (c)   Cockfmm  t.  Alexander,  6  C.  B. 

T?  61  791 

{h)  Brown  t.  Byrne,  8  K.  A  E.  708 ;  (rf)  PKHUpe  y.  Briard,  1  H.  &  N. 

23  t.  J.  Q.  B.  813.     This  cnstom  21 ;  26  L.  J.  Ex.  288. 
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Evidence  admissible  of  a  custom  among  ship-brokers  that  such  au 
annex^^d-  agreement  extended  to  renewals  of  the  charter  after  the  ex- 
denteto      piration  of  the  first  charter  {a). 

Upon  a  policy  of  insurance  on  goods  on  board  a  vessel,  in 
general  terms,  evidence  is  admissible  of  usage  that  the 
policy  does  not  apply  to  goods  stowed  on  deck,  or  in  an  un- 
usual manner  {h) .  But  in  a  policy  of  insurance  upon  "  ship, 
boats,  and  oth^r  furniture,^'  evidence  was  not  admitted  to 
show  that  by  usage  of  underwriters  boats  slung  on  the  out- 
side of  the  ship  were  not  included  in  the  policy  (c).  Upon 
a  policy  of  insurance  upon  ship  and  goods  which  expressed 
''that  the  insurance  on  the  said  ship  shall  continue  until 
she  is  moored  twenty-four  hours,  and  on  the  goods  until 
safely  landed ;"  it  was  held  that  evidence  was  not  admis- 
sible of  a  usage  that  the  insurance  on  the  goods,  as  well  as 
on  the  ship,  continued  only  until  twenty-four  hours  after 
mooring  {d). 

The  engagement  of  a  domestic  servant  is  subject  to  the 
well-known  custom,  presumptively  included  in  the  contract, 
that  the  servant  may  be  dismissed  after  a  month's  warn- 
ing, or  upon  payment  of  a  month's  wages  {e).  So,  in  en- 
gagements of  service  in  particular  trades  and  businesses, 
a  custom  in  the  trade  or  business  to  determine  the  contract 
by  notice  is  impliedly  incorporated  into  the  contract,  unless 
the  express  terms  of  the  contract  are  so  inconsistent  with 
the  custom  as  to  exclude  it  (/) ;  so,  a  custom  in  a  particular 
trade  that  upon  a  yearly  hiring  certain  holidays  should  be 
allowed  (g) .  An  agreement  was  entered  into  in  writing  for 
the  engagement  of  an  agent  in  a  mercantile  business  at  a 
salary  of  £150  a  year,  containing  a  proviso  that  if  at  the 
end  of  the  year  the  employer  was  satisfied  with  the  amount 
of  business  done  he  would  make  an  addition  of  £30  to  the 

(tf)  Allan  V.  Sh/uUus,  1  H.  &  C.  (rf)  Parkinson  v.  Collier,  Park  on 

128  ;  31  L.  J.  Ex.  307.  Marine  Ins.,  7th  ed.,  470. 

(b)  Bossy,  Thwaite ;  Backhouse  t,  (e)  Nowlan  t.  Ahiett,  2  C.  M.  & 
Ripley ^  1  Park  on  Marine  Ins.,  7th  B.  54. 

ed.,  26.  (/)  Parker  t.  Ibbeison,  4  C.  B.  N. 

(c)  Blackett   v.    lU^al  Exchange  H.  346 ;  27  L.  J.  C.  P.  236 ;  and  see 
Assurance  Co,,  2  Tyrwh.  266  ;  2  C.  Johnson  v.  Blenkinsopp,  6  Jur.  870. 
&  J.  244;  and  see  per  Cock  burn,  C.  (g)  R.  y.  Si  oke-upon- Trent,  6  Q.  B. 
J.,  Myers  V.  Sari,  8    £.   &  E.  306,  803. 

317;  30L.J.Q.B.  9,13. 
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Btipulated  salary ;  it  was  held  that  this  proviso  did  not  ex-  EvidMiee 
elude  the  application  of  a  custom  in  the  trade  to  determine  ^n^JJJJ*^^- 
a  yearly  hiring  by  a  month's  notice  at  any  time  (a).     Upon  denu  to 
an  engagement  in  writing  of  an  actor  to  perform  at  a  theatre 
at  a  weekly  salary  for  three  years,  evidence  was  admitted 
that  by  the  usage  of  the  theatrical  profession  the  salary  was 
to  be  paid  only  during  the  time  the  theatre  was  open  for 
]>erformance  {b). 

Upon  the  same  principle,  leases  of  land  and  agreements 
between  landlord  and  tenant  in  particular  localities  are 
impliedly  subject  to  the  customs  of  the  country  there 
prevailing  respecting  the  tenancy  and  cultivation  of  the 
land  (c).  Thus,  an  outgoing  tenant  may  be  entitled  by  the 
custom  of  the  country  to  the  way-going  crop,  that  is  to  say, 
the  crop  sown  during  the  tenancy  and  left  standing  and 
growing  at  the  expiration  of  the  tenancy,  although  the  lease 
or  agreement  is  silent  respecting  such  right  (J)  ;  or  an  out- 
going tenant,  on  quitting  possession,  may  be  entitled  by  the 
custom  of  the  country  to  be  paid  by  the  landlord,  or  incom- 
ing tenant,  a  reasonable  allowance  for  the  cultivation  of  the 
land  during  the  last  year  of  the  tenancy  (e) .  But  the  cus- 
toms of  the  country  as  to  cultivation  and  tenancies  of  land 
cannot  be  annexed  to  leases  and  agreements  between  land- 
lord and  tenant,  if  the  terms  of  the  lease  or  agreement  are 
so  inconsistent  with  the  custom  as  to  show  that  the  parties 
intended  to  exclude  the  custom  (/).  Where  the  lease  makes 
express  provision  for  the  way-going  crop,  the  outgoing 
tenant  does  not  become  entitled  to  it  under  the  custom  of 
the  country  {g).  Where  the  lease  specified  the  payments  to 
be  made  to  the  outgoing  tenant  at  the  time  of  quitting, 
amongst  which  an  allowance  for  foldage  was  not  included, 
it  was  held  that  he  was  not  entitled  to  such  allowance  by 
the  custom  of  the  country,  because  the  terms  of  the  lease 

(a)  Parker  t.  llhetion,  4  C.  B.  N.  (d)  Wi^glmworih  t.  DaUUon,  Doug. 

S.  846  ;  27  L.  J.  C.  P.  236.  201 ;  1  Smith's  L.  C.  5th  ed.  620. 

(i)  aranty,Maddox^\byL,9LW,lZl.  (e)  Eution  v.  Warren,  1  M.  &  W. 

(<?)   Wigglesworlh    t.   DaVUon,    1  466. 
Smith,  L.  C.  5th  ed.  520,  and  notes  ;  (/)  Wehbf,  Plummer,  2  B.  &  Aid. 

Mutton  T.  Warren,  1  M.  &  W.  466  ;  746  j  Clarke  r.  Royttone,  13  M.  &  W. 

Muneey  r,  DennU,  1  H.  &  N.  216 ;  752. 

26  L.  J.  Ex.  66  ;  Holding  r.  Pigott,  ig)  See  Boratton  t.  Green,  16  East, 

7  Bing.  465.  71. 

l2 
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Evidence  Were  inconsistent  witli  and  excluded  the  custom  (a).  So, 
anne^Ld-  ^^^^re  by  the  written  terms  of  the  tenancy  it  was  stated  that 
dents  to      ^  Certain  amount  of  manure  had  been  placed  upon  the  land^ 

contracts.  __  _.  iiti'  v 

and  the  tenant  agreed  to  leave  the  land  when  given  up  by 
him  in  the  same  state  as  when  taken,  or  allow  a  valuation  to 
be  made,  it  was  held  that  the  tenant  could  not  be  charged 
with  the  manure  left  to  him  on  the  land  according  to  the 
custom  of  the  country,  because  the  express  terms  of  the 
agreement  were  inconsistent  with  the  custom  (6).  Where 
by  the  custom  of  the  country  the  outgoing  tenant  was  bound 
to  leave  the  manure  on  the  land  and  was  entitled  to  be  paid 
for  it  by  the  landlord  or  incoming  tenant,  and  by  the  terms 
of  a  lease  it  was' expressly  provided  that  the  tenant  on  quit- 
ting should  leave  the  manure  on  the  land,  but  no  provision 
was  made  for  payment,  it  was  held  that  the  custom  was 
excluded,  and  that  the  tenant  was  not  entitled  to  payment 
for  the  manure  left  (c) . 

Upon  this  principle,  upon  Bills  of  Exchange  and  Promis- 
soiy  Notes,  which  expressly  fix  certain  days  for  payment, 
additional  "  days  of  grace  *'  are  allowed  for  payment  by  the 
usance  of  many  localities;  and  evidence  is  admissible  to 
show  the  usance  at  the  place  of  payment.  In  England  the 
law  merchant  respecting  bills  and  notes  is  judicially  noticed, 
and  the  usance  of  three  days  admitted,  without  proof;  but 
foreign  usances  must  be  proved  [d) . 

Extrinsic         Upon  the  Same  principle,  if  in  a  particular  trade,  or  busi- 
us^Ttoex^^®^®^  or  place,  certain  words  and  phrases  have  acquired  by 
plain  the     usago  a  peculiar  meaning  different  from  the  ordinary  mean- 
words  and   ing,  and  a  written  contract  is  made  with  reference  to  such 
phrases,      trade,  business,  or  place,  extrinsic  evidence  is  admissible  to 
show  the  peculiar  meaning  of  the  words  used  in  the  con- 
treict.     '^  Mercantile  contracts  are  very  commonly  framed  in 
.    a  language  peculiar  to  merchants;    the   intention   of  the 
parties,  though  perfectly  well  known  to  themselves,  would 
often  be  defeated  if  this  language  were  strictly  construed 

(a)   Webb  y.  Plummer,  2  B.  &  Aid.  (c)  Roberts  v.  Barker,  1  C.  A  M.  808. 

'46.  (d)  See  a  list  of  foreign  usances  in 

(6)  Clarke  y.  Roifstone,  13  M.  &  W.  Chitty  on  Bills  of  Exchange,  lOth  ed. 

752.  255. 
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according  to  its  ordinary  import  in  tlie  world  at  large ;  evi- 
dence therefore  of  mercantile  custom  and  usage  is  admitted 
in  order  to  expound  it  and  arrive  at  its  true  meaning/' — 
"  Neither  in  the  construction  of  a  contract  among  mer- 
chants, tradesmen,  or  others,  will  the  evidence  of  usage  be 
excluded  because  the  words  are  in  their  ordinary  meaning 
unambiguous ;  for  the  principle  of  admission  is  that  words 
perfectly  unambiguous  in  their  ordinary  meaning  are  used 
by  the  contractors  in  a  diflferent  sense  from  that/' — "  In 
snch  cases  the  evidence  neither  adds  to,  nor  qualifies,  nor 
contradicts  the  written  contract ;  it  only  ascertains  it  by 
expounding  the  language  "  (a) . 

Accordingly,  on  a  lease  of  a  rabbit  warren  containing  a 
covenant  by  the  lessee  that  he  should  leave  on  the  warren 
10,000  rabbits,  evidence  was  admitted  to  show  that  by  the 
custom  of  the  district  1000  rabbits  meant  1200  (A).  On  a 
policy  of  insurance  on  a  voyage  "  to  any  port  in  the  Baltic,^' 
evidence  was  admitted  that  by  mercantile  usage  the  Gulf  of 
Finland  was  considered  as  within  the  Baltic  (c) .  Evidence 
was  admitted  to  show  the  meaning  of  the  word  "  level "  in 
a  lease  of  coal  mines  {d).  Evidence  is  admissible  to  explain 
the  phrase  in  a  charterjmrty  "  to  load  in  regular  turn  ^'  (e) ; 
and  the  phrase  "  in  turn  to  deliver ''  (/) . 

A  contract  in  the  words  ''sold  fourteen  pockets  Kent 
hops  at  100*/'  was  construed,  upon  explanation  by  parol  evi- 
dence of  usage,  to  mean  at  100>r.  per  cwt  (g) ;  so  it  was  held 
that  a  contract  for  "  mess  pork  of  Scott  &  Co."  might 
be  explained  to  mean  "  mess  pork  manufactured  by  Scott  & 
Co.''  {h) .  A  contract  for  palm  oil  contained  the  provision 
''  wet  dirty  and  inferior  oil,  if  any,  at  a  fair  allowance  "  ; 
evidence  was  admitted  of  the  usage  of  the  trade  to  determine 
what  proportion  of  the  oil  might  be  wet  dirty  and  inferior 


(a)  Brown  t.  Byme,  3  E.  &  B.  703, 
716,  716 ;  23  L.  J.  Q.  B.  313,  316  ; 
and  tee  Mallan  r.  May,  18  M.  &  W. 
511,  617  ;  Orant  y.  Maddox,  15  M. 
A  W.  737,  745  ;  Myert  v.  Sari,  3  B. 
k  E.  306,  816,  319 ;  30  L.  J.  Q.  B. 
12,  14. 

(b)  Smith   T.  Wilson,  8  B  &  Ad. 

728. 

{e)   Uhde  T.  WalierM,  3  Camp.  16. 


(d)  Clayton  ▼.  Oregson,  5  A.  &  £. 
302. 

ie)  Leidemany.Sckultz,  14  C.  B.38; 
23  L.  J.  C.  P.  17  }  BudsonT.  Clemeni- 
son,  18  C  B.  218  ;  25  L.  J.  C.  P.  23i. 

(/)  Robertson  t.  Jackson,  2  C.  B. 

412. 

iy)  Spicer  y.  Cooper,  1  Q.  B.  42  i. 

(A)  PofnellT,  Horton,  2  Bing.  N.  C. 
668. 
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Evidence  within  the  terms  of  the  contract  (a).  Where  the  defendant 
expSn^the  offered  the  plaintiff  by  letter  to  sell  a  certain  quantity  of 
^^«  ""^  ''  good  "  barley,  and  the  plaintiff  wrote  accepting  the  offer 
as  for  ^'  fine ''  barley,  evidence  was  admitted  to  show  the 
meaning  of  the  terms  ^'  good  '^  and  ''  fine  ^'  barley  in  the 
trade ;  and  as  the  meanings  by  trade  usage  differed,  there 
was  no  valid  contract  (fe) . 

But  on  a  contract  of  sale  of ''  prime  singed  bacon,"  evi- 
dence was  held  inadmissible  to  show  that  by  a  usage  of 
trade  bacon  with  an  ^'  average  taint"  answered  the  descrip- 
tion of  "prime  singed  bacon  "  (c).  The  expressions  "  more 
or  less,"  and  "  about,"  annexed  to  the  quantity  stated  in  a 
contract,  being  words  of  general  import,  it  is  said,  cannot 
be  explained  by  evidence  of  mercantile  usage  {d) ;  such  ex- 
pressions are  construed  to  denote  reasonable  limits  of  al- 
lowance according  to  the  circumstances  of  the  particular 
case  (e). 

The  usage  of  a  particular  trade,  business,  or  place,  may  be 
applied  to  show  the  meaning  of  the  term  "  month  "  as  used  in 
a  written  contract.  The  term  is  taken  prima  fade  in  law 
to  mean  lunar  month,  unless  the  context  requires  a  different 
construction ;  but  by  evidence  of  usage  it  may  be  shown  that 
calendar  month  was  intended  (/) .  So,  evidence  of  usage  was 
admitted  to  explain  that  '^days"  mentioned  in  a  bill  of 
lading  meant  working  days  (g).  A  building  contract  under 
seal  stipulated  that  weekly  accounts  of  the  work  done  should 
be  delivered  to  the  architect  every  Monday  next  ensuing 
the  performance  of  such  work ;  it  was  held  that  evidence 
was  admissible  that  by  the  usage  of  the  building  trade 
"  weekly  accounts  "  meant  accounts  of  the  day-work  only, 
and  not  of  the  work  capable  of  measurement  (h). 

The  meaning  of  the  terms,  as  explained  by  usage,  is  a 
question  of  fact  for  the  jury ;  but,  the  terms  used  being  thus 

(a)  Luoas  r.  Brutoto,  27  L.  J.  Q.  337 ;   Cockerell  v.  Aucompte,  2  C.  B. 

B.  364.  N.  S.  440 ;  26  L.  J.  C.  P.  194 ;  Gibbs 

{b)  RutchUon  y.  Botoker,  6  M.  &  W.  v.  Gray,  26  L.  J.  Ex.  286. 
635  ;  and  see  Bold  v,  Rayner^  1  M.  (f)  JoUy  v.    Young,  1  Ksp.  186 ; 

&  W.  343.  Simpson  v.  Margitson,  11  Q.  B.  23. 

(c)  Fates  t.  Pym,  6  Taunt.  446.  (g)  Cochran  v.  Retberq,  3  Esp.  121. 

(rf)  CroM  V.  Eylin,  2  B.  &  Ad.  106.  (A)  Myerg  ▼.  Sari,  8  *E.  &  E.  306 ; 

(e)  Bourne    v.   Seymour,  16  C.  B.  30  L.  J.  Q.  B.  9. 
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ascertained,  tho  construction  of  the  writing  in  other  respects 
is  a  question  for  the  Court  (a). 

Extrinsic  evidence  is  necessarily  admissible  to  show  the  Extrinsic 
facts  and  circumstances  under  which  a  written  contract  was  ^dmiuibie 
made,  and  is  to  be  performed,  with  a  view  to  the  application  ^  «j>o^  the 
of  the  contract  (&).  of  the  con- 

Extrinsic  evidence  is  necessary  to  show  the  identity  of  the  -.  ^'  ^*u 
persons  charged  with  the  contract  with  the  parties  named  idpntitj  of 
and  intended  in  the  written  document  (c).  An  identity  of  *'P'^**** 
name  is,  in  general,  suf&cwntprimd facie  proof  of  this  fact  (J). 

Where  the  writing  is  made  inter  partea,  that  is  to  say, 
expressly  names  the  parties  to  the  agreement,  the  existence 
of  other  parties  is  impliedly  excluded,  and  evidence  is  not, 
in  general,  admissible  to  make  a  person  liable  on  such  a 
written  agreement  who  was  not  described  as  a  party  to  it ; 
for  that  would  be  contrary  to  the  rule  that  extrinsic  evidence 
is  not  admissible  to  alter  the  effect  of  a  written  instru- 
ment (e).  Extrinsic  evidence  is  sometimes  admissible  to 
show  that  parties  to  a  written  contract  were  agents  for 
other  parties,  in  order  to  give  the  benefit  of  the  contract  to 
the  principal  or  to  charge  him  with  the  liability,  such  evi- 
dence being  consistent  with  the  writing  (/),  but  not  to  dis- 
charge the  party  who  appears  on  the  face  of  the  instru- 
ment as  personally  contracting,  for  that  would  contradict  the 
writing  ((/). 

Extrinsic  evidence  is  admissible  and  necessary  to  ascer-  To  identify 
tain  and  identify  the  matter  of  the  contract.  of ^theoon! 

tract. 


(a)  Huiehuon  r.  Bowker,  5  M.  & 
W.  535  ;  and  see  Neilson  t.  Harford^ 
8  M.  &  W.  806,  823 ;  and  Parker 
T.  IbbeUon,  4  C.  B.  N.  S.  346 ;  27 
L.  J.  C.  P.  236. 

{&)  Per  Blackburn,  J.,  Surges  t. 
Wiekham,  33  L.  J.  Q.  B.  17, 28 ;  and 
aee  Doe  v.  SUcocis,  5  M.  &  W.  303, 
368  ;  Webber  v.  Stanleif,  16  C.  B.  N.  S. 
698,  751 ;  33  L.  J.  C.  P.  217,  220 ; 
per  Parke,  B..  Shore  y.  Wiiton,  9  CI. 
&  Fin.  355, 556. 

(r)  See     WhUeloch    t.     M%tgrove, 

I  C.  &  M.  511 ;  Trueman  t.  Loder, 

II  A.  &E.  589.  594. 


(d)  Sewell  T.  Evans;  Roden  t.  Rgde^ 
4  Q.  B.  626  ;  and  see  Hamber  t. 
RoberUy  7  C.  B.  861 ;  Jonee  y.  Jonee^ 
9  M.  &  W.  75  ;  Greenthield*  r.  Craw- 
ford, 9  M.  &  W.3U. 

{e)  Robinson  r.  RudkinSy  26  L.  J. 
Ex.  56 ;  and  see  post.  Chap.  II, 
Sect.  I,  "  Parties  to  Contrarts." 

(/)  Trueman  v.  Loder,  11  A.  &  E. 
589. 

{g)  HigqiM  T.  Senior,  8  M.  & 
W.  834,  ai4;  but  see  in  equity, 
JTake  v.  Harrop,  6  II.  &  N.  768 ;  30 
L.  J.  Ex.  273  ;  and  see  post^  Chap. 
II,  Sect.  Ill,  "Principal  and  Agent." 
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Eridenoe  A  Written  Contract  dated  24th  October  purported  to 
the  nSttCT  indemnify  against  a  bill  described  as  payable  three  months 
of  the  con-  from  that  date  :  evidence  was  admitted  to  show  that  there 

tract,  ^   ' 

was  such  a  bill  as  described  but  dated  25th  October,  and 
that  that  was  the  bill  to  which  the  indemnity  was  intended 
to  apply,  notwithstanding  the  discrepancy  in  date  (a).  In 
a  written  agreement  the  consideration  was  stated  to  be  for 
the  plaintiflF  "to  withdraw  the  promissory  note/^  it  was 
held  that  the  plaintiff  might  identify  by  parol  evidence  the 
particular  promissory  note  intended  by  the  agreement  in 
order  to  support  the  consideration  as  stated,  and  to  show 
that  he  had  withdrawn  it  (fo) . 

In  an  action  upon  a  contract  for  the  sale  of  wool,  the  con- 
tract being  contained  in  letters  in  which  the  wool  was  men- 
tioned merely  as  "your  wool,'^  evidence  was  admitted 
for  the  purpose  of  identifying  the  wool  (c).  So,  under  a 
contract  to  enter  "your  employ,''  extrinsic  evidence  was 
admitted  to  identify  the  particular  employment  to  which 
the  agreement  referred  {d) .  Extrinsic  evidence  of  the  sur- 
rounding circumstances  was  admitted  to  explain  the  mean- 
ing of  a  written  order  to  an  agent  to  apply  a  remittance  of 
money  "to  business  purposes,''  and  in  order  to  ascertain 
whether  it  included  an  appropriation  of  a  portion  to  the 
payment  of  the  agent's  own  salary  (e) . 

Upon  the  same  principle,  under  a  written  contract  by  a 
tenant  to  keep  the  demised  premises  in  repair,  the  state  and 
age  of  the  premises  must  be  inquired  into  in  estimating  the 
extent  of  the  repairs  contracted  to  be  done  (/) .  In  a  policy 
of  insurance  on  a  ship  for  a  voyage,  importing  a  warranty 
of  seaworthiness,  parol  evidence  is  admissible  to  show  the 
known  character  of  the  ship  and  voyage,  in  order  to  ascer- 
tain what  constitutes  seaworthiness  on  the  particular  occa- 
sion (g).  Where  a  contract  imports  a  performance,  as  a 
delivery  of  goods,  within  a  reasonable  time,  extrinsic  evi- 

(a)   Waif  Y.  Heame,  13  C.  B.  N.  S.  N.  S.  305  ;  29  L.  J.  C.  P.  105. 

292 ;  32  L.  J.  C.  P.  34.  {e)  Smith  v.  Thomp^ion,  8  C.  B.  44. 

(&)  ShoHrede  v.  Cheek,  1  A.  &E.  67.  (/)  Payne  v.  Haine,  16  M.  k  W. 

{c)  Macdonaid  s.  Longbottom^l^.  641. 

&  £.  977.  987 ;  28  L.  J.  Q  B.  293 ;  {g)  Burgea  y.   Wichham,  33  L.  J. 

29  L.  J.  Q.  B.  256.  Q.  B.  17  ;   Ciapham  r.  Langtottj  34 

(d)  Mumford  ?.  Oething.l    C.    B.  L.J.  Q.  B.  46. 
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deuce  of  the  circumstances  under  which  the  contract  was  ETidenro 
made,  and  in  which  it  is  to  be  performed,  is  admissible  to  Jbo^mltifw 
determine  what  is  a  reasonable  time  for  the  performance  of  ®^  ^^«  ">'^- 
the  contract  (a).     So,  a  ^'reasonable price ^'  means  ''  such  a 
price  as  the  jury  shall,  under  all  the  circumstances,  decide  to 
be  reasonable  "  {b) . 

Upon  a  guarantee  in  writing  in  the  following  terms,  "  In 
consideration  of  your  being  in  advance  to  L.  in  the  sum  of 
£10,000  for  the  purchase  of  cotton,  I  hereby  give  you  my 
guarantee  for  that  amount  on  their  behalf,^'  it  was  held  that 
evidence  was  admissible  to  show  that  a  future  advance  was 
contemplated,  so  that  the  consideration  expressed  for  the 
guarantee  was  valid  (c).  So,  upon  a  guarantee  stating  "  in 
consideration  of  your  having  this  day  advanced  to^^  etc., 
evidence  was  admitted  to  show  that  the  advance  was  not 
a  past  one,  but  was  made  simultaneously  with  the  making 
of  the  guarantee,  so  that  the  consideration  was  valid  (d). 
WTiere  a  guarantee  was  given  in  the  following  terms,  "  I 
hereby  guarantee  the  payment  of  any  sum  or  sums  of  money 
due  to  you  from  "  etc.,  it  was  held  that  the  circumstances 
that  a  guarantee  for  goods  was  then  contemplated,  and  that 
no  goods  had  been  delivered  and  no  money  was  due  at  the 
time  of  the  guarantee,  were  admissible  to  explain  that  the 
consideration  was  valid  as  being  for  future  advances  (e). 

The  above  decisions  upon  guarantees  seem  very  narrowly 
to  avoid  infringing  the  rule  against  explaining  a  written 
instrument  by  parol  evidence.  Such  contracts  are  re- 
quired to  be  in  writing  by  the  Statute  of  Frauds;  but 
by  the  enactment  of  the  Mercantile  Law  Amendment  Act 
1866  (19  &  20  Vict.  c.  97,  s.  3)  they  are  not  to  be  deemed 
invalid  by  reason  only  that  the  consideration  does  not  ap- 
pear in  writing  or  by  necessary  inference  from  a  written 
document.  Since  that  enactment  the  question  in  the  above 
cases,  as  to  supporting  the  consideration  for  the  guarantee 
by  parol  evidence,  can  no  longer  arise. 

(a)  EUis  ?.  Thompton,  3  M.  &  W.  ((^   OoUshede  r.  Swam,  1  Ex.  154. 

446.  («)  Bainhridgt  v.  Wade,  16  Q.  B. 

(6)  Acehal  ▼.  Levy,  10  Bing.  376,  89  ;  and  »ee  eimilar  guarantees,  Bui' 

383.  Cher  t.   Steuart,  11  M.  &  W.  867; 

(c)  Haigh  r.  Brooke,  10  A.  k  E.  Hood  r.  Qraee,  7  H.  &  N.  494;  31 

309.  L.  J.  Ex.  98. 
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Evidence  TJpon  the  Same  principle,  in  conveyances  and  contracts 
^*^ttOT  ^1^^'i^g  ^o  real  property  evidence  of  the  state  of  the  subject 
of  the  con-  of  property  is  admissible  to  show  what  is  granted,  or  de- 
mised, or  contracted  for  (a)  ;  as  the  rule  is  sometimes  stated, 
''Whether  parcel  or  not  of  the  thing  conveyed  is  always 
matter  of  evidence  (A).  Upon  a  writteu  contract  for  the 
sale  of  Mr.  O.'s  house,^^  parol  evidence  was  held  admissible 
to  show  to  what  house  the  contract  related  (c) .  Upon  an 
agreement  in  writing  for  a  lease,  parol  evidence  was  ad- 
mitted to  show  that ''  land  tax  ^^  meant  a  charge  equivalent 
to  a  redeemed  land  tax  {d). 

The  principle  in  question  may  be  exemplified  by  the 
admissibility  of  evidence  to  explain  a  will  for  the  purpose  of 
applying  the  will  to  the  circumstances  according  to  the 
intention  of  the  testator.  If  a  man  devise  land  to  his 
''  cousin  John,''  and  it  appears  that  he  has  two  cousins 
named  John,  extrinsic  evidence  is  admissible  to  show  to 
which  of  them  he  meant  the  land  to  go.  So,  if  a  testator 
devise  his  "  manor  of  A.,"  having  at  the  time  two  manors  of 
A.,  extrinsic  evidence  is  admissible  to  show  which  manor  he 
intended  (e). 

An  ambiguity  of  the  above  kind,  arising  from  the  circum- 
stances to  which  the  instrument  is  appUed  and  not  appear- 
ing in  the  instrument  itself,  is  called  a  latent  ambiguity,  to 
distinguish  it  from  a  patent  ambiguity,  which  is  a  doubt 
apparent  on  the  &ce  of  the  instrument.  For  example,  upon 
a  devise  ''to  one  of  the  sons  of  J.  S.''  an  ambiguity  mani- 
festly appears  on  the  face  of  the  instrument  as  to  which  son 
of  J.  S.  is  intended.  Extrinsic  evidence  is  not  admissible  to 
explain  a  patent  ambiguity,  because  the  language  of  the 
written  instrument  cannot  be  varied  by  extrinsic  evidence  (f) . 
A  latent  ambiguity  has  been  described  to  be  "  where  it  is 


Latent 
ambiguity. 


(a)  Swart  y.  Coehranef  4  Macq. 
Sc.  App.  117  J  7  Jur.  N.  8.  925; 
Hall  T.  Lund,  1  H.  &  C.  676 ;  32 
L.  J.  Ex.  118. 

(6)  Per  Buller,  J.,  Doe  v.  JDuH,  1 
T.  R.  701,  704,  and  8ee  Anstee  r. 
NelfM,  1  H.  &  N.  225;  26  L.  J.  Ex. 
5 ;  Mwrly  ▼.  M'Dermott,  8  A.  &  E. 
138. 

{e)  Ogilvie  v.  Foljamhey  8  Mer.  53. 


(d)  Murray  t.  Parker,  19  Beav.  305. 

(e)  Per  Maule,  J.,  Smith  v.  Thomp- 
90n,  8  C.  B.  44,  59  ;  and  see  Jones  r. 
Newman,  1  W.  Bl.  60  j  Doe  v.  Allen, 
12  A.  &  E.  451 ;  Doe  t.  HUcocht,  5 
M.  &  W.  363  ;  Doe  ?.  Rouee,  5  C.  B. 
422;  Doe  v.  WeetUtke,  4  B.  &  Aid.  67 ; 
Fleming  v.  Fleming,  1  H.  &  C.  242 ; 
31  L.  J.  Ex.  419. 

{f)  See  ih.  and  see  ante,  p.  103. 
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shown  that  words  apply  equally  to  two  different  things  or 
subject  matters ;  and  then  evidence  is  admissible  to  show 
which  of  them  was  the  thing  or  subject  matter  intended''  (a) . 

Extrinsic  evidence  is  also  admissible  to   show  that  an  Extrinsie 
agreement  is  illegal  by  reason  of  any  of  those  matters  which  admiMible 
render  an  agreement  void  on  the  ground  of  illegality  (A).       meMdity. 

''The  construction  of  a  contract  in  writing,  as  of  all  written  The  con- 
instruments^  belongs  to  the  Court  alone^  whose  duty  it  is  to  VrittJn"  ** 
construe  all  such  instruments  as  soon  as  the  true  meaning  J^JJ'^^ 
of  the  words  in  which  they  are  couched  and  the  surround-  the  Court 
ing  circumstances,  if  any,  have  been  ascertained  as  facts  by  ^^^  j^, 
the  jury ;  and  it  is  the  duty  of  the  jury  to  take  the  con- 
struction from  the  Court,  either  absolutely,  if  there  be  no 
words  to  be  construed,  as  words  of  art  or  phrases  used  in 
commerce,  and  no  surrounding  circumstances  to  be  ascer- 
tained, or  conditionally,  when  those  words  or  circumstances 
are  necesstirily  referred  to  them  "  (r) . 

Where  a  written  document  has  been  lost,  and  secondary 
evidence  is  given  of  its  contents,  it  is  the  province  of  the 
judge  and  not  of  the  jury  to  construe  the  meaning  of  the 
instrument  from  the  evidence  of  its  contents  (rf). 

The  question  whether  a  written  contract  admits  the  an- 
nexation of  incidents  by  the  extrinsic  evidence  of  usages  or 
customs  of  the  trade  or  place  in  reference  to  which  it  is 
made,  or  whether  it  is  inconsistent  with  and  exclusive  of 
such  incidents,  is  a  question  of  the  legal  construction  of  the 
written  instrument,  which  belongs  to  the  Court  to  decide 
and  must  not  be  submitted  to  a  jury.  It  is  for  the  jury  to 
find  the  fact  of  the  written  agreement  and  the  fact  of  the 
usage,  and  it  is  for  the  Court  to  decide  whether  the  usage  is 
annexed  to  and  forms  part  of  the  contract.  So,  it  is  for  the 
Court  to  decide  whether  evidence  is  admissible  to  explain 
the  technical  or  mercantile  meaning  of  terms  and  phrases 
used  in  a  written  agreement,  and  how  far  a  written  agree- 

(a)  Per    AlJerson,   B.,    Smith    r.  (c)  NeiUon  t.  Har/ord,SU.&W. 

JeffrifeM,  15  M.  &  W.  661.  562.  806,  823. 

(6)  See  post.  Chap.  Ill,  Sect.  IV,  (d)  Bertmck  r.  HarrfaU,  4  O.  B. 

"  lUegalitv."  N.  8.  460  ;  27  L.  J.  C.  P.  193. 
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ment  may  be  explained  by  evidence  of  tbe  external  circum- 
stances with  which  it  is  involved  (a). 

Where  a  written  contract  signed  by  one  of  the  parties  was 
sent  by  him  enclosed  in  a  letter  explaining  the  conditions  on 
which  he  had  signed  it,  it  was  held  that  the  effect  of  the  letter, 
as  showing  a  conditional  contract  only,  was  a  question  for 
the  Court  to  decide  upon  the  construction  of  the  letter  (A). 

K  the  evidence  of  a  contract  does  not  consist  of  written 
documents  alone,  but  also  of  other  matters  of  fact,  it  becomes 
a  question  for  the  jury,  and  not  for  the  judge,  what  was  the 
contract  made  (c). 


Chap.  I.  Sect.  V.  The  Statute  o^  Fbadds. — 
§  1.  Contracts  within  the  Statute. 


Promise  by  Executor  or  Ad- 
ministrator    125 

Promise  to  answer  for  Debt, 
Default  or  Miscarriage  of 
another   126 

Agreement  in  Consideration 
of  Marriage    130 


Contract  concerning  an  In- 
terest in  Land 131 

Agreement  not  to  be  per- 
formed  within  a  Year 135 

Contract  for  the  Sale  of  Goods 
of  the  Value  of  £10 187 


Contracu  The  scctions  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  relat- 
Ihe  Statute  ^^S  ^  contracts  are  the  fourth  and  the  seventeenth  sections, 
of  Frauds.  ^h^  fourth  scction  enacts  "  that  no  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate  ; 
or  whereby  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer-  for  the  debt,  default  or  miscarriages  of  an- 
other person  ;  or  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage  ;  or  upon  any  contract 
or  sale  of  lands,  tenements  or  hereditaments,  or  any  interest 
in  or  concerning  them ;  or  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the 
making  thereof;  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 

(a)  Parker  r.  IbheUorit  4  C.  B.  N.  (c)  Moore  v.  Garwood,  4  Ex.  681 ; 
S.  846  ;  HuichUon  y.  Bowker*  5  M.  and  see  an^tf,  p.  101 ;  Sottonr. Browne, 
&  W.  536.  9  C.  B.  N.  8.  442;  30  L.  J.  C.  P. 

(b)  Fumeee  t.  Meek,  27  L.  J.£z.34.  106. 
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therewith,  or  some  other  person  thereunto  bj  him  lawfully 
authorized/* 

The  seventeenth  section  enacts  "  that  no  contract  for  the 
sale  of  any  goods,  wares  and  merchandises  for  the  price  of 
ten  pounds  sterling  or  upwards  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized/' 

It  is  proposed  to  consider  : — §  1 .  The  contracts  within  the 
meaning  of  these  sections. — §  2.  The  forms  and  conditions 
required  by  these  sections  in  order  to  take  such  contracts 
out  of  their  operation. — §  3.  The  effect  of  these  sections 
upon  contracts  coming  within  their  operation. 

Special  promise  by  executor  or  administrator  to  answer 
damages  out  of  his  own  estate. 

The  executor  or  administrator  of  a  deceased  person,  as  Promue  by 
such,  is  liable  to  answer  damages  in  respect  of  the  liabilities  SmlnCitni' 
of  the  testator  or  intestate  only  to  the  extent  of  the  assets  **'  ***,•"" 
which  come  to  his  hands,  to  be  administered  in  due  course  ;  maf^ei  out 
but  he  may  give  a  special  promise  to  answer  such  damages  ^tAte.**^" 
out  of  his  own  estate.    Such  a  promise  is  within  the  statute, 
and,  in  addition  to  the  requirements  generally  necessary  to 
render  it  binding  as  a  contract,  must  satisfy  the  forms  re- 
quired by  the  statute  (a). 

A  promise  by  an  executor  or  an.  administrator  to  pay  a 
debt  of  the  testator  or  intestate  out  of  his  own  estate  is  void, 
unless  made  upon  a  sufficient  consideration.  A  promise  to 
pay  as  executor  is  merely  an  acknowledgment  of  his  liability 
in  that  character,  and  does  not  bind  him  personally  (A).  For- 
bearance by  a  creditor  of  the  deceased's  estate  to  sue  the 
executor  or  administrator,  as  such,  would  form  a  sufficient 
consideration  to  support  a  promise  made  by  the  executor  or 

(a)  Rann  t.  Hughes,  7  T.  B.  350,  WiUiftms*  Executors,  5th  ed.  1610} 

{a)\  and   see   Philpot   t.    Briant,  4,  J^orMT.i9/afito«,  1  Wma.  Saund.  210; 

Bing.  717 ;  1  Wins.  Saund.  211  (2).  notes  to  Barber  t.  Fox,  2  lb,  187  b, 

iP)  Rann  ▼.  Eughee,  7  T.  B.350,  (a); 
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administrator,  in  his  own  right,  in  respect  thereof  (a).  A  pro- 
missory note  given  by  executors  in  the  following  form  : — '^  as 
executors  we  severally  and  jointly  promise  to  pay,  etc.  on 
demand  together  with  lawful  interest  for  the  same,'^  was  held 
to  render  the  executors  personally  liable ;  because  the  stipu- 
lation for  interest  imported  payment  at  a  future  day,  and  a 
corresponding  forbearance  as  a  consideration  (A) . 

An  executor  or  administrator  cannot  be  sued  at  law  for  a 
legacy  or  distributive  share  of  the  deceased's  estate,  the  only 
remedy  being  in  a  court  of  equity  ]  and  a  promise  by  the 
executor  and  administrator  to  pay  such  legacy  or  share  would 
be  void  unless  made  upon  a  valid  consideration  (c).  For- 
bearance of  a  suit  for  a  legacy  has  been  held  a  sufficient 
consideration  to  render  a  promise  by  the  executor  to  pay  the 
legacy,  made  in  respect  of  such  consideration,  binding  upon 
him  personally  {d) ;  and  if  the  executor  or  administrator 
admits  to  the  legatee  or  person  entitled  that  he  has  received 
the  money  and  holds  it  for  the  use  of  the  latter,  he  may  be- 
come liable  upon  such  admission  to  an  action  at  law  for 
money  received  or  upon  an  account  stated  (e) . 

Special  'promise  to  answer  for  the  debt,  default  or  miscar^ 
riages  of  another  person, 
Promiaeto       There  must    be  a  separate  liability  in  the  other  person 
th* Tbfc**'   which  the  promise  answers  for.  Thus,  if  goods  are  sold  by  the 
default  or    plaintiff  to  another,  who  becomes  debtor  for  the  price,  and 
of^a^Sier  ^he  defendant  promises  to  pay  that  debt,  the  promise  is 
within  the  statute  (/) ;  but  if  goods  are  supplied  to  another 
upon  the  sole  credit  of  the  defendant  and  upon  his  sole  pro- 
mise to  pay  for  them,  the  promise  is  not  within  the  statute, 
because  there  is  no  liability  of  another  answered  for  {g) ;  so 


(a)  See  the  cases  cited  in  Williams' 
Executors,  6th  ed.  1612;  Humer.  Hin- 
ton,  cited  in  Jone*  y.  Ashbumham,  4 
East,  455,  464. 

(5)  Childs  T.  Monins,  2  B.  &  B. 
460;  and  see  Ridoui  t.  Brittow,  1  C. 
&  J.  231 ;  Serls  v.  Wdterworth,  4  M. 
&  W.  9 ;  NeUon  v.  Serle,  ib.  795. 

(c)  Dedet  v.  SiruU,  5  T.  R.  690 ; 
J6ne9  V.  Tanner^  7  B.  &  0.  542. 

{d)  DavUr.  Reyner,  2  Lev.  8 ;  and 
see  DeelcM  v.  Strutt,  5  T.  R.  690,  693. 


{e)  HaH  t.  Minora,  2  C.  &M.  700 ; 
Tophamy.  Morecraft^  8  E.  &  B.  972 ; 
and  see  ante^  p.  78. 

(J)  MatsouT.  JTharam,  2  T.  R.  80; 
Anderson  t.  Hayman,  1  H.  Bl.  120. 

{g)  Simpson  y.  Penton,  2  C.  &  M. 
430;  AndrewT.  Smith,  2  G.  M.&R. 
627 ;  and  see  Wood  y.  Benson,  2  G. 
&  J.  95 ;  Birkmyr  y.  Darnell,  Salk. 
27  ;  1  Smith's  L.  C.  5th  ed.  262 ; 
Forth  V.  Stanton,  \  Wms.  Saund.  211 ; 
Browning  y.  StaUard,  5  Taunt.  450. 
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also,  if  goods  are  supplied  to  another  upon  the  terms  of  pay- 
ment by  a  bill  accepted  by  the  defendant  (a) .  A  promise 
to  pay  for  goods  supplied  to  an  infant,  not  being  necessaries, 
is  not  within  the  statute,  because  the  infant  is  not  liable  (&) . 

The  plaintiff  had  sold  goods  to  another  who  had  sold  them 
to  the  defendant,  but  the  plaintiff  retained  a  lien  upon  the 
goods  for  the  original  contract  price,  and  thereupon  it  was 
agreed  between  the  plaintiff  and  the  defendant  that  in  con- 
sideration of  the  plaintiff  giving  up  his  lien  on  the  goods  the 
defendant  would  pay  the  plaintiff  the  price ;  it  was  held 
that  such  contract  did  not  constitute  the  undertaking  of  the 
debt  of  another  within  the  statute  (c) .  An  agreement  that  in 
consideration  that  the  plaintiff  would  sell  and  deliver  certain 
goods  to  the  buyer,  the  defendant  would  discount  the  accept- 
ances of  the  buyer  of  bills  drawn  by  the  plaintiff  for  the 
price,  and  protect  the  plaintiff  from  the  bills  when  they  be- 
came due,  was  held  to  be  within  the  statute  (d) . 

The  undertaking  of  a  del  credere  agent,  whereby  he  be- 
comes responsible  to  his  employer  for  the  solvency  of  the 
persons  with  whom  he  deals,  is  not  within  the  statute,  being 
a  guarantee  of  his  own  conduct  in  making  sales  and  accept- 
ing purchasers,  and  not  a  promise  to  answer  for  the  debt  of 
another  person,  though  in  the  event  it  may  become  so  (e). 

The  debt,  default  or  miscarriage  of  another  person  in- 
tended by  the  statute  may  be  future  or  contingent,  and  it  is 
not  necessary  that  it  should  have  become  absolute  at  the 
time  of  making  the  promise  to  answer  for  it;  thus,  a  pro- 
mise to  answer  for  the  debt  of  another  for  goods  to  be  sup- 
plied to  him  in  future  is  within  the  statute  (/) . 

A  promise  by  the  defendant  to  give  a  guarantee  for  another 
is  as  much  within  the  statute  as  the  guarantee  itself  (g) .  But 
a  promise  to  procure  a  guarantee  for  the  debt  of  another  is 

(a)  Taylor  t.  BUary,  IC.M.k  R.  (e)  Couturier  7.  EastU,  8  Ex.  40 ; 

741.  22  L.  J.  Ex.  97  ;  and  Bee  per  Cowen, 

(h)  EarrU  r.  Euntboch,  1  Burr.  J.,  Wolff  y.  Koppell,  6  Hill,  N.  Y. 

373.  Hep.  458,  cited  i6. 

(r)  Fitzgerald  v.  Dressier,  7  C.  B.  (/)  See  Thomas  t.    Williams,  10 

N.  S.  874;  29  L.  J.  C.  P.  113  ;  and  B.  &  0.  664  ;  and  see  Green  y.  Cress- 

see  1  Wms.  Saund.  211  e  (note).  well,  10  A.  k  E.  453,  469. 

(c[)  Mallett  T.  Bateman,  1  H.  &  R.  (^)  See  Malleit  t.  Bateman,  1  H. 

109;  33  L.  J.  C.  P.  243;  35  i(.  40;  &  R.  109;  35  L.  J.  C.  P.  40;  L.  B. 

L.  R.  1  C.  P.  163.  1  C.  P.  163. 
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not  within  the  statute,  though  the  guarantee  itself  would  be. 
A  ship-owner,  whose  ship  had  been  chartered,  refused  to  let 
it  sail  until  he  obtained  security  for  the  freight,  whereupon 
the  defendant  promised,  in  consideration  of  the  plaintiff  al- 
lowing the  ship  to  sail,  to  procure  a  third  party  to  sign  a 
written  guarantee  for  the  freight  for  which  the  charterer 
would  be  liable ;  it  was  held  that  the  promise  of  the  de- 
fendant was  not  within  the  statute  (a) . 
Promise  to  A  promise  made  by  the  defendant  to  pay  the  debt  of  an- 
debt  made  other,  in  Consideration  of  the  latter  being  discharged  from  the 
ration^of*  ^^^^y  18  uot  within  the  statute,  because  there  remains  no 
diucharging  separate  liability  of  another  for  which  the  defendant  pro- 
mises to  answer  (b) ;  as,  a  promise  by  the  defendant  to  pay 
a  debt  of  another,  who  has  been  taken  in  execution  for  it, 
on  condition  of  his  discharge,  because  by  the  discharge 
from  execution  the  original  debt  is  extinguished  (c).  So, 
where  a  landlord,  entitled  to  distrain  his  tenant's  goods 
for  arrears  of  rent,  assigns  his  lien  upon  the  goods  to  an- 
other who,  in  consideration  thereof,  promises  to  pay  the  rent, 
the  promise  is  not  within  the  statute;  because  the  debt 
for  rent  is  suspended  by  the  landlord's  having  recourse 
to  his  right  of  distress  {d) .  But  a  promise,  made  in  con- 
sideration of  the  landlord  abandoning  a  distress  for  rent  due 
from  his  tenant,  to  pay  the  rent  then  due,  and  also  to  gua- 
rantee future  rent  from  the  tenant  for  which  the  landlord 
could  not  then  distrain,  was  held  to  be  within  the  statute ;  be- 
cause the  tenant  continued  liable  for  the  future  rent  (e). 
So,  where  an  assignment  of  a  debt  is  accepted  in  discharge 
of  a  debt  owing  from  the  assignor  to  the  assignee,  and  the 
debtor  promises  to  pay  the  assignee  instead  of  his  original 
creditor,  the  assignor,  such  promise  is  not  within  the  sta- 
tute, because  the  debt  of  the  assignor  to  the  assignee  is 
thereby  extinguished  (/) . 

(a)  Bushell  7,  Beavan,  I  Bing.  N.  (d)   WUliamt    y.    Leper ^  8   Burr. 

O.  108.  1886 ;  Edward*  t.  Kelltf,  6  M.  &  S. 

(6)  See  1  Wins.  Saund.  2\lh,{f)\  204,;    BampUm    r.   PauUn,  4  Bing. 

211  e.  264.. 

(e)  Goodman  y.  Chaee,  1  B.  &  A\d.  (e)  Thomas  r.   JFiUiame,  10  B.  & 

297  ;  Bird  T.  Gammon,  3  Bing.  N.  C.  G.  664. 

883 ;  Butcher  r.   Sieuart,  11  M.   &  (/)  Hodgson  y.  Anderson,  8  B.  & 

W.  857  ;  nnd  see  Lane  r.  Burghart,  C.    842 ;  and  see  post.    Chap.    YI, 

1  Q.  B.  933.  "  Assignment  of  Debt." 
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The  statute  intends  only  promises  made  £o  the  person  Promiae  to 
to  whom  another  is  liable  for  the  debt^  default  or  miscar-  debt,  whero 
riage  for  which  the  promise  answers.     A  promise  made  to  J]^!^^'„ot 
a  debtor  to  answer  for  the  debt  for  which  he  himself  is  the  creditor, 
liable  is  not  within  the  statute  (a) .     A  promise  made  to  a 
person  to  indemnify  him  against  the  costs  of  an  action  which 
he  might  become  liable  to  pay  is  not  within  the  statute  {h) . 
The  defendant  assigned  to  the  plaintiff  the  benefit  of  a  con-r 
tract  which  he  had  made  with  another^  and  guaranteed  to 
the  plaintiff  the  due  performance  of  the  contract ;  the  pro- 
mise of  the  defendant  was  held  not  to  be  within  the  statute^ 
because  the  liability  guaranteed  by  it  was  not  owed  to  the 
plaintiff  (c). 

An  indemnity  given  to  a  person  for  becoming  bail  for 
the  appearance  of  another  on  a  criminal  charge  is  not 
within  the  statute^  because  there  is  no  debt  or  duty  owing 
from  the  person  bailed  to  the  person  who.  becomes  bail  {d) . 
But  an  indemnity  given  to  the  surety  in  a  bail  bond  in  a 
civil  action  was  held  to  constitute  a  promise  within  the  sta- 
tute to  answer  for  the  default  of  the  principal  debtor ;  which 
decision^  it  seems^  is  to  be  supported,  if  at  all,  on  the  ground 
that  in  civil  proceedings  there  is  a  legal  duty  in  the  person 
bailed  towards  his  bail  to  keep  him  harmless  by  surrendering 
or  paying  the  debt  (e).  The  plaintiff,  the  bailiff  of  a  county 
court,  having  arrested  a  person  for  non-payment  of  a  judg- 
ment debt,  released  him  upon  the  promise  of  the  defend- 
ant to  pay  the  plaintiff  the  amount  on  a  certain  day  or  sur- 
render the  debtor ;  it  was  held  that  the  promise  was  not 
within  the  statute,  because  the  debt  answered  for  was  not 
owing  to  the  promisee  (/). 

The  terms  default  and  migcarriaijes  compretend  wrongful  Defeuitftnd 
acts  creating  a  liability  for  damages  which  are  not  breaches  n?»«»^- 
of  contract.     Thus,  a  person  having  wrongfully  damaged 

(a)  Thomat  ▼.   Cook,  8  B.  &  C.  32  ih.  381. 
728 ;  Eatlwood  t.  Kemfon^  11  A.  &  (e)   Chreen  y.  Cresswell^  10  A.  &  E. 

£.  438.  453  ;    and   see    Cripps  ▼.  Hartnoll, 

{h)  Adamt  t.  Dantejf^  6  Bing.  506.  tupra ;  Reader  y.  Kingham,  13  C.  B. 

(c)  Hargreavee  y.  Parsons,  13  M.  N.  S.  344,  356  ;  32  L.  J.  G.  P.  108, 
k  W.  561.  110. 

(d)  Cripps  V.  Hartnoll,  2  B.  &  S.  (/)  JUader  v.  Kingham,  13  C.  B. 
697  ;  4  ib.  414 ;  31  L.  J.  Q.  B.  150 ;  N.  S.  344 ;  32  L.  J.  C.  P.  108. 
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the  plaintiff's  horse,  a  promise  by  the  defendant  to  the 
plaintiff  to  pay  the  damage  was  held  to  be  a  promise  within 
the  statute  (a).     A  declaration  alleged  that  the  defendant 
promised  the  plaintiff  to  pay  a  sum  of  money,  in  considera- 
tion of  the  plaintiff  withdrawing  the  record  in  an  action  of 
assault  brought  by  the  plaintiff  against  another ;  the  promise, 
as  alleged,  was  held  not  to  be  within  the  statute,  on  the 
ground  that  it  did  not  appear  that  the  latter  person  had 
committed  the  assault  or  was  Uable  for  damages  {h) . 
Considera-       Contracts  containing  promises  within  the  description  here 
promiTOnot  i"^  question  have  been  excepted  from  the  operation  of  the 
required  to  statute,  SO  far  as  the  consideration  is  concerned,  by  the  Mer- 

ftppear  in  ■  . 

writing.  cantile  Law  Amendment  Act  1856  (19  &  20  Vict.  c.  97)  s.  3, 
which  provides  that  such  contracts,  satisfying  the  require- 
ments of  the  Statute  of  Frauds  in  other  respects,  shall  not 
be  deemed  invalid  by  reason  only  that  the  consideration  for 
the  promise  does  not  appear  in  writing  (c). 

Agreement  made  upon  consideration  of  marriage. 
Agreement       Agreements  consisting  of  mutual  promises  to  marry  are 
consfdere"  tcld  not  to  be  here  intended  {d).     An  agreement  to  pay 
tion  of  mar-  money.  Or  make  a  settlement,  in  consideration  of  marriage  is 

within  the  statute  (e) . 

Bepresen.        If  a  person  in  order  to  induce  a  marriage  makes  a  re- 

modHo      presentation  of  facts,  upon  the  faith  of  which  the  marriage 

induce  mar-  takes  place,  he  is  held  bound  in  equity  to  make  good  the 

representation  (/).      The   liability  of  the  person   making 

such  representation  rests  upon  the  ground  that  it  would 

be  a  fraud  if  the  facts  were  not  as  represented,  and  not 

upon  the  ground  of  contract ;  therefore  it  is  not  required 

that  the  representations  should  be  in  writing  under  the 


(a)  Kirkham  r,  Matier,  2  B.  & 
Aid.  613. 

(h)  Read  r,  Ncuh,  1  WiIb.  305. 

(e)  See  poH^  p.  145. 

((Q  Harrison  t.  CagBy  1  L.  Kajm. 
886 ;  Cork  t.  Baker,  1  Strange,  34^ 
orerruling  Fhilpot  y.  Wallet,  3  her. 
65. 

{e)  Montacute  t.  Maxwell^  1  P> 
WniB.  618 ;  1  Str.  236 ;  Randall  r, 
Marxian,  12  Yes.  73;  Barkworth  t. 


Tounff,  4  Drew.  1 ;  26  L.  J.  0.  153  ; 
Shadwell  t.  Shadwell,  9  G.  B.  N.  S. 
159;  30 L.  J.  C.  P.  145;  Catonr.  Caion, 
34  L.  J.  0.  564;  L.  Bep.  1  Ch.  Ap. 
137. 

(f)  MotUefiori  Y.  Montefiori J IW, 
Bl.  363 ;  NevUie  y.  Wiikinson,  1  Bro. 
G.  G.  543;  Hamersley  y.  De  Biel, 
12  Gl.  &  F.  45 ;  3  Beay.  469 ;  Bold  y. 
Muichifuon,  5  De  a.  M.  &  Gt.  558 ; 
24  L.  J.  G.  285  ;  25  ib.  598. 
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statute  in  order  to  render  him  responsible  for  them  {a). 
But  representations  respecting  matters  of  future  intention 
to  be  performed  upon  a  marriage  are  equivalent  to  pro- 
mises^  and  are  within  the  statute;  consequently  writing 
is  necessary  to  establish  them,  notwithstanding  the  mar- 
riage may  have  taken  place  upon  the  faith  of  their  perform* 
ance  (6). 

Contract  or  sale  of  lands y  tenements  or  hereditaments,  or 
any  interest  in  or  cov,cerning  tliem. 

A  contract  to  take  or  give  the  tenancy  of  a  house  (c) ;  a  Contnictor 
contract  by  the  plaintiff  to  surrender  a  tenancy  in  favour  of  "jjl^^*^ 
the  defendant  and  to  endeavour  to  prevail  on  the  landlord  ^•^^ 
to  acoept    him  as  tenant  {d) ;  a  contract  to  assign  a  te-  and'Sjcu* 
nancy  (e) ;  a  contract  to  give  up  immediate  possession  ofP*|^'^**^ 
a  house  which  the  person  occupied  under  an  agreement  for 
a  lease  (/) ;  a  contract  for  the  sale  of  a  business,  aa  a  milk- 
walk,  or  a  brickyard,  with  possession  of  the  premises  where 
it  is  carried  on  (g),  come  within  this  description. 

An  agreement  made  between  a  lessor  and  a  lessee  of 
premises,  pending  the  lease,  for  the  former  to  lay  out  a  sum 
of  money  in  improvements,  and  the  latter  to  pay  a  sum 
every  year  in  addition  to  the  rent,  was  held  not  to  be 
within  the  statute ;  .  because  no  additional  interest  in  the 
land  was  given  to  the  lessee  beyond  his  previous  interest 
under  the  lease,  nor  was  any  additional  interest  in  the  land 
given  to  the  lessor,  the  annual  payment  not  being  in  the 
nature  of  rent  reserved,  or  charged  upon  the  land  {h). 

An  agreement  for  apartments  in  a  house  which,  if  exe- 
cuted, would  create  a  tenancy  of  the  apartments  is  within 


(a)  Tb. ;  J<yrde%  t.  Money^  5  H.  L. 
C.  186 ;  23  L.  J.  C.  865 ;  Prole  v. 
Soadi/,  2  Giir.  1 ;  29  L.  J.  C.  721. 

(6)  Jorden  v.  Money ^  supra ;  Mon- 
iaaUe  y.  Maxwell,  I  P.  Wms.  618 ; 
Warden  v.  Jones,  23  Beav.  487 ;  2 
De  a.  &  J.  76  ;  26  L.  J.  C.  427 ;  27 
ib.  190  ;  and  see  De  Biel  y.  Thompson, 
3  Beay.  469 ;  Websier  y.  fFebtier,  27 
L.  J.  C.  115. 

(e)  Meckelen  y.  Walhtce,  7  A.  &  E. 
49 ;  Vaughan  y.  Hancock^  8  0-  B.  766. 


(d)   Cocking  y.  Ward,  1  C.  B.  858. 
(tf)  Buttemere  y.  Uayes,  5  M.  &  W. 
456. 

(/)  Kelly  y.  Webster,  12  C.  B.  283. 

{g)  Smart  r.  Harding,  15  0.  B. 
652  ;  24  L.  J.  C.  P.  76 ;  Hodgson  v, 
Johnson,  E.  B.  &  E.  685 ;  28  L.  J. 
Q.  B.  88 ;  and  see  Green  y.  Sodding- 
ton,  7  E.  &  B.  503. 

(A)  Hoby  y.  Roebuck^  7  Taunt. 
157;  Donellan  y.  Jiead,  3  B.  &  Ad. 
899. 

k2 
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Auction. 


the  statute  (a)  j  bat  an  agreement  merely  for  board  and 
lodging,  not  stipulating  for  the  tenancy  of  any  specific  room, 
is  not  within  the  statute  (A). 

A  sale  of  land  by  auction  is  a  contract  within  the 
statute  (c). 
Mortgagea.  The  equity  of  redemption  of  land  which  has  been  mort- 
gaged is  an  interest  in  land  within  the  statute,  and  a  con- 
tract made  respecting  it  must  be  in  writing  (d) .  An  equit- 
able mortgage  by  deposit  of  title  deeds  is  not  tvithin  the 
statute,  and  creates  an  interest  in  the  land  in  equity  without 
any  written  evidence  of  the  contract,  because  the  contract  is 
executed  by  the  deposit  of  the  deeds  (e) ;  but  an  agreement 
to  make  an  equitable  mortgage  by  deposit  of  deeds  is  within 
the  statute,  and  is  not  binding  unless  in  writing  (/) . 

A  contract  for  the  purchase  of  a  bond  granted  by  the 
Westminster  Improvement  Commissioners  under  a  statute, 
which  gave  to  the  bondholder  the  benefit  of  a  mortgage  of 
the  lands  purchased  by  the  commissioners,  was  held  to  be 
within  the  statute  {g). 

A  contract  to  pay  the  costs  of  investigating  the  title  to 
land  upon  a  proposed  mortgage,  in  case  the  title  should  turn 
out  defective,  was  held  not  to  be  within  the  statute  (h). 

A  share  in  a  joint  stock  company  or  co-partnership,  where 
real  estate  is  held  by  the  company,  or  by  trustees  for  the 
purposes  of  the  company,  but  the  shareholders  as  such  have 
no  specific  interest  in  the  land,  being  entitled  only  to  a  share 
of  the  profits  to  be  made  by  the  business,  is  not  an  interest 
in  land  within  the  statute ;  as  a  share  in  a  joint  stock  bank- 
ing company  holding  real  estate  (i),  a  share  in  a  railway 
company  {j),  a  share  in  a  costrbook  mining  company  (fe) ; 


Shares  in 
oompaniea 


(a)  Inman  y.  Stamp,  1  Stark.  12 ; 
and  see  JEd^  y.  Strafford,  1  C.  &  J. 
891. 

(6)  Wright  v,  Stavert,  2  £.  &  E. 
721 J  29  L.  J.  Q.  B.  161. 

(c)  Walker  y.  Constable,  1  B.  &  P. 
806;  Hinde  y.  Whitehouse,  7  East, 
658. 

(d)  Mawetf  y.  Johnson,  1  Ex.  241, 
265. 

(tf)  :Russ€l  V.  B%use1,\  Bro.C.C.269; 
1  White  &  Tudor,  L.  C.  2nd  ed.  541. 
(/)  Ex  parte  Coofit5<?,4Madd.249. 


(J)  Toppin  y.  Lomas,  16  0.  B.  146 ; 
24  L.  J.  C.  P.  144. 

(A)  Jeakes  r.  White,  6  Ex.  878. 

(»)  Humble  y.  Mitchell,  11  A.  &  E. 
205. 

(J)  Tempest  v.  Kitner,  3  C.  B.  249 ; 
Bradley  y.  Soldstoorth,  8  M.  &  W. 
422. 

(k)  Watson  V.  Spratley,  10  Ex. 
222 ;  24  L.  J.  ,Ex.  58  ;  Powell  y. 
Jessop,  18  C.  B.  836 ;  25  L.  J.  C.  P. 
199;  and  see  Caddick  y.  Skidmore, 
2  De  G.  &  J.  52 ;  27  L.  J.  C.  158. 
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and  sach  shares  are  not  within  the  description  of  "  goods, 
wares,  and  merchandise/'  contained  in  the  1 7th  section  (a) . 

The  property  in  fixtures,  that  is  to  say,  things  annexed  to  Fixtures, 
the  freehold  but  subject  to  a  right  of  removal  in  the  tenant, 
while  they  remain  fixed  to  the  land,  constitutes  an  interest 
in  land;  so  that  such  fixtures  cannot  be  recovered  in  an 
action  of  trover  {b) ;  nor  can  the  price  of  them  be  recovered 
under  a  count  for  goods  sold  and  delivered  (c) ;  after  sever- 
ance they  become  goods  and  chattels  (d).  The  right  of 
removing  fixtures  is  not  an  interest  in  land  within  the  sta- 
tute, and  may  be  assigned  without  writing  (e) ;  nor  is  it 
within  the  description  of ''  goods,  wares,  and  merchandise,'^ 
contained  in  the  17th  section  of  the  statute  (/). 

The  sale  of  emblements,  or  the   annual   growing  crops  EmWe- 
sown  by  the  tenant  of  land  {g),  is  not  considered  as  a  contract  ^^"JJJJfJ^ 
concerning  an  interest  in  the  land  for  the  purpose  of  the  of  land, 
statute  {h).     An  agreement  for  the  sale  of  a  growing  crop 
of  potatoes  is  not  a  contract  for  an  interest  in  land  within 
the  fourth  section  of  the  statute  (t)  ;  so,  a  sale  of  growing 
crops  of  com  {j) ;  but  these  contracts  are  within  the  1 7th 
section  of  the  statute  as  being  sales  of  goods  (/r).     It  has 
been  held  that  a  contract  for  the  sale  of  growing  crops  of 
hops  was  not  merely  a  sale  of  goods,  but  gave  an  interest 
in  the  land  within  the  fourth  section  (/) ;  also  that  a  sale  of 
a  growing  crop  of  turnips  was  within  the  fourth  section  (m) ; 
but  these  cases,  it  is  said,  would  now  probably  be  decided 
differently  (n). 

A  contract  for  the  sale  of  a  growing  crop  of  grass,  being 
a  natural  and  permanent  crop  and  not  coming  within  the 


(a)  See  post,  p.  13S. 

(6)  Minshall  t.  Lloyd,  2  H.  &  W. 
450 ;  Mackintosh  y .  Trotter y  8  M .  &  W. 
184 ;   Wilde  r.  Waters,  16  C.  B.  687. 

(c)  Lee  T.  JUsion,  7  Taunt.  188 ; 
Hallen  r.  Munder,  1  C.  M.  &  B.  266, 
276 

(d)  Ih.;  Daltony,  WhUtemj^i^.B. 
961. 

(e)  HaUen  y.  Sunder,  supra, 

(f)  Ih.;  and  gee  HorsfaU  r.  Hey, 
2  Ex.  778. 

(^)  See  Co.  Lit.  55  a,  & ;  Williams 
£x.  5th  ed.  630. 

(A)  1  Wm».  Saund.  277  6,  n.  (/). 


(c)  Evans  y.  Roberts,  5  B.  &  C.  829; 
Sainshury  y.  Matthews,  4  M.  &  W. 
343. 

(j)  Jones  y.  FUnt,  10  A.  &  E.  753. 

\k)  Post,  p.  138 ;  Evans  v.  Roberts, 
supra ;  and  Bee  Smith  y.  Surman,  9 
B.  &,  C.  561. 

(/)  Waddington  y.  Bristow,  2  B. 
&  P.  461. 

(m)  Etnmerson  y.  Heelis,  2  Taunt. 
88. 

(»)  See  Evans  r.  Roberts,  5  B.  &  C. 
829,  885 ;  Rodwdl  y.  Phillips,  9  M. 
k  W.  501,  503 ;  Jones  y.  Flinl,  10 
A.  &  E.  753,  759. 
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description  of  emblements,  is  a  contract  for  an  interest  in 
land  within  the  statute  and  must  be  in  writing  (a) ;  so,  a 
contract  for  the  sale  of  a  growing  crop  of  trees  or  under- 
wood {?)).  A  contract  for  the  sale  of  crops  of  fruit,  growing 
on  fruit  trees,  was  held  to  be  a  contract  for  the  sale  of  an 
interest  in  land  within  the  Stamp  Act  (c) . 

^Vhere  a  contract  is  made  for  the  tenancy  or  possession 
of  land,  together  with  the  growing  crops  left  upon  the  land, 
and  the  benefit  of  work,  labour,  and  materials,  previously- 
expended  in  tilling  the  land,  though  the  crops  and  tillages 
may  be  agreed  to  be  paid  for  at  a  separate  valuation,  they 
are  considered  as  forming  part  of  the  land,  and  the  contract 
must  be  in  writing  (d) . 

A  contract  for  the  sale  of  the  produce  of  land,  to  be  taken 
as  goods,  does  not  give  any  interest  in  the  land,  though  it 
is  not  severed  from  the  land  at  the  time  of  the  contract ;  as 
a  contract  for  the  sale  of  potatoes,  then  being  in  the  ground, 
at  so  much  per  sack,  or  so  much  per  acre  (e).  A  contract 
for  the  sale  of  timber  at  so  much  per  foot,  being  the  produce 
of  certain  trees  then  growing,  when  they  should  be  cut  down, 
was  held  not  to  be  a  contract  for  the  sale  of  the  growing 
trees,  and  therefore,  not  to  give  any  interest  in  the  land  (/) . 
A  contract  for  the  right  to  feed  cattle  on  certain  land  was 
held  to  be  a  contract  for  the  agistment  of  cattle,  and  not  to 
give  an  interest  in  the  land  (g). 
Licenses  to      Such  contracts  are  not  brought  within  the  fourth  section, 

enter  land.  ..  .,  .-it  ii  ,-i  -a 

as  givmg  an  mterest  in  land,  merely  because  they  give  to 
the  purchaser  a  license  to  come  upon  the  land  to  take  the 
produce  (h) .  A  license  to  enter  land  conveys  no  interest  in 
the  land ;  it  only  renders  the  entry  lawful  which  would  other- 
wise be  unlawful  (f) .     A  parol  license  coupled  with  a  valid 


(a)  Gi-oshy  t.  Wadswortkj  6  East, 
602  ;  :Evan9  y.  Roberts,  5  B.  &  C. 
829,  832  ;  Shelton  t.  Livius,  2  C.  & 
J.  411  ;  Carting  ton  v.  Roots,  2  M. 
&  W.  218. 

(ft)  Scorell  T.  Roxall,  1  Y.  &  J. 
396 ;   Teal  v.  Autt/,  2  B.  &  B.  99. 

(c)  Rodwell  V.  PhUlips,  9  M.  &  W. 
501. 

(d)  Sari  Falmouth  v.  Thomas,  1 
C.  k  M.  89  ;  and  seo  Mayfield  v. 
Wadsley,  3  I}.  &  C.  357. 


(tf)  Parker  y.  Stanilandy  11  East, 
362 ;  Warwick  v.  Bruce,  2  M.  &  S. 
203. 

(/)  Smith  V.  Sunnan,  9  B.  &  C.  561. 

iff)  Jones  V.  Flint,  10  A.  &  E.  753. 

(h)  See  Smith  v.  Sunnan,  9  B.  &  C. 
561,  573. 

(i)  Wood  T.  Leadhitter,  13  M.  & 
W.  838,  844;  and  see  Winter  v. 
Brockwell,  8  East,  308, 310  (a)  ;  Hew- 
tins  V.  Shippam,  5  B.  &  C.  221. 
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grant  is  irrevocable,  by  reason  of  the  grant  whicli  the  grantor 
cannot  defeat  (a) ;  thas,  where  a  quantity  of  hay^  being  upon 
a  person's  land,  was  sold  by  him  upon  the  terms  that  the  pur- 
chaser might  enter  upon  the  land  to  Iremove  it  when  ho  liked 
witliin  a  certain  time,  the  license  to  enter  the  land  was  held 
to  be  irrevocable  {b) ;  but  where  an  agreement  was  made 
without  writing  for  the  sale  of  a  growing  crop  of  grass,  with 
liberty  to  enter  the  land  for  the  purpose  of  cutting  and  taking 
it,  the  license  was  held  to  be  revocable,  because  the  vendor 
could  not  be  charged  with  such  a  contract  without  writ- 
ing (c). 

• 
Agreement  that  is  not  to  be  performed  within  the  space  of 

one  year  from  the  making  thereof. 

By  this  description  is  intended  such  contracts  as  are  inca-  Aijreement 
pable  of  being  completely  performed  within  the  year  (d) .  A  pctrfonned 
contract  of  service  for  a  term  of  more  than  a  year  is  within  ^^^  * 
the  statute  (e).    A  contract  for  a  year's  service,  to  commence 
at  a  inture  day,  cannot  be  performed  within  the  year  and  is 
within  the  statute  (/).    Where  parties  after  a  yearly  hiring 
continue  the  service  by  common  consent  without  express 
agreement,  a  fresh  hiring  for  a  year  is  implied  from  the  ex- 
piration of  the  first  year,  and  such  hiring  is  not  within  the 
statute  ig) . 

A  contract  to  pay  an  annuity  for  five  years  is  within  the 
statute  (A)  ;  so,  a  contract  for  a  partnership  for  ten  years  (i'). 
A  contract  contained  in  a  prospectus  to  publish  by  subscrip- 
tion a  series  of  prints  of  scenes  from  Shakespeare's  plays, 
seventy-two  in  number,  to  be  published  in  parts  containing 
four  prints  at  the  price  of  three  guineas,  one  part  at  least  to 
be  published  annually,  was  held  to  be  a  contract  not  to  be 
performed  within  a  year  {j) .  A  contract  by  which  the  incum- 


(a)  Wood  T.  Leadlitter,  13  M.  k 
W.  838,  846. 

(6)  Wood  r.  ManJey,  11  A.  k  E.  37. 

(c)  Carringtonv,  Rooit,  2  M.  &W. 
248  ;  ante,  p.  133  ;  and  see  Croshif  t. 
Wadsworth^  6  East,  602. 

{d)  See  Boydell  v.  Drummond,  11 
East,  142. 

(e)  Giraud  t.  JEiichmond,  2  C.  6. 
835. 

(/)  Bracegirdle  v.  Heald,  1  B.  & 


Aid.  722  ;  Snelling  T.  Lord  Hunting- 
field^  1  C.  M.  &  R.  20 ;  and  Bee  Caw- 
thorn  y.  Cordret/,  13  C.  B.  N.  S.  406  ; 
32  L.  J.  C.  P.  152. 

(g)  Beeaton  y.  Collyer,  4  Bing.  309. 

(A)   Sweet  T.  Lee,  3  M.  &  G.  452. 

(t)  jyUliamt  y.  Jonea^  5  B.  &  G. 
108,  110. 

(J)  Botfdell  V.  Drummond,  11  East, 
142  ;  and  see  Mavor  y.  Pgne,  3  Bing, 
285. 
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bent  of  a  parish  engaged  a  curate,  to  be  paid  by  an  annual 
grant  made  by  a  society,  and  undertook  to  apply  in  eacb 
and  every  year  according  to  the  rules  of  the  society  for  the 
payment  of  the  grant  to  the  curate,  was  held  to  be  within 
the  statute  (a). 
'Cbntract  Contracts  which  may  be  performed  within  the  year  are  not 

boimif^.  within  the  statute;  and  contracts,  the  performance  of  which 
ed  within  depends  upon  a  contingency  which  may  happen  within  the 
year,  are  not  within  the  statute.  A  promise  to  pay  money 
upon  the  return  of  a  ship,  which  might  return  within  a  year, 
was  held  not  to  be  within  the  statute,  although  the  ship  in 
fact  did  not  return  within  two  years  (6) .  So,  an  agreement  in 
i^hich  the  defendant  promised  for  one  guinea  to  give  the 
plaintiff  so  many  at  the  day  of  his  marriage  was  held  not  to 
be  within  the  statute,  though  the  marriage  did  not  take  place 
within  a  year  (c).  So,  an  agreement  to  leave  money  by 
will  (cQ  j  a  promise  by  a  person  that  his  executor  shall  pay 
a  sum  of  money  (e) ;  and  a  contract  to  pay  a  guinea  a  day 
during  the  life  of  a  person  (/),  are  not  within  the  statute.  A 
contract  by  the  defendant  to  pay  the  plaintiff  one  guinea  per 
month  for  the  maintenance  of  a  child,  to  continue  so  long  as 
the  defendant  should  think  proper,  was  held  not  to  be  with- 
in the  statute  (gr). 

The  statute  includes  only  those  contracts  which  cannot  be 
performed  within  a  year  on  either  side ;  contracts  which  may 
be  performed  within  the  year  on  one  side,  though  they  can- 
not be  performed  within  the  year  on  the  other  side,  are  not 
within  the  statute ;  thus,  a  contract  for  the  sale  of  goods  to 
be  delivered  in  six  months,  and  to  be  "paid  for  in  eighteen 
months,  would  not  be  within  the  statute  (fe) .  A  contract  for 
the  sale  and  assignment  of  a  patent,  to  be  paid  for  by  pay- 
ments at  periods  extending  beyond  a  year,  is  not  within  the 
statute,  because  it  is  capable  of  being  performed  by  the 

(a)  SoherU  v.  Tucker,  3  Ex.  632.  (/)  Qilhert  v.  Sykes,  16  East,  150, 

{b)  Anwufmout,  1  Stdk.  280.  154. 

(c)  Peter  v.  Compton,  Skinner,  353  j  (^)  Souch  v.  Strawhrldge,  2  C.  B. 

1  Smith's  L.  C.  5th  ed.  283.  808. 

{d)  Fenton   y.    Emblers,   3   Burr.  (A)  Per  Abbott,  J.,   Braceqirdle  v. 

1278;  Ridley  v.  Ridley,  34  L.  J.  C.  HeaM,  1  B.^&  Aid.  722,  727  ;  per 

462.  Parke,  J.,  Donellan  v.  Read,  3  B.  & 

(e)   Wells  T.  HoHon,  4Bing.  40.  Ad.  899,  903. 
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seller  within  the  year  (a).  So,  a  contract  between  a  landlord 
and  tenant  for  the  landlord  to  lay  out  £bO  in  improvement 
of  the  premises,  no  time  being  given  for  so  doing,  and  the 
tenant  to  pay  £5  a  year  increased  rent  during  the  remainder 
of  the  term,  was  held  not  within  the  statute  {b) , 

A  contract  which  cannot  be  performed  within  the  year  is  Contract 

f    1  *  /»     1  1  1         which  may 

not  taken  out  of  the  operation  of  the  statute  by  reason  that  u*  put  an 
it  may  be  defeated,  or  put  an  end  to,  within  the  year  (c).  -^^Jhi^yl!,^" 
Thus,  a  contract  for  the  hire  of  a  carriage  from  a  coachmaker 
for  five  years  for  an  annual  payment,  but  which  by  the  custom 
of  the  trade  is  determinable  at  any  time  within  that  period 
on  payment  of  a  year's  hire,  is  within  the  statute  (d).  A 
contract  of  service  determinable  by  three  months'  notice  be- 
fore a  certain  date,  otherwise  to  continue  for  another  twelve 
months,  was  held  within  the  statute  {e). 


Contract  for  the  sale  of  ijoods  of  the  value  of  £10. 

The  contracts  affected  by  the  17th  section  are  contracts  ^^"*^J*^^ 
"  for  the  sale  of  any  goods,  wares,  and  merchandises,  for  the  of  goocU  of 
price  of  ten  pounds  sterling  or  upwards/*  Lord  Tenterden's  £io. 
Act,  4  Geo.  IV.  c.  14,  s.  7,  after  reciting  this  section  of  the 
statute,  and  that  it  had  been  held  that  it  did  not  extend 
to  certain  executory  contracts  for  the  sale  of  goods  which 
nevertheless  were  within  the  mischief  thereby  intended  to 
be  remedied,  and  that  it  was  expedient  to  extend  to  such 
executory  contracts,  enacted  ''  that  the  said  enactment  shall 
extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of 
ten  pounds  sterling  and  upwards,  notwithstanding  the  goods 
maybe  intended  to  be  delivered  at  some  future  time,  or  may 
not  at  the  time  of  such  contract  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery ''  (/). 

(a)  Cherry  ▼.  Kerning^  4  Ex.  631 ;  (rf)  Birch  v.  "Earl  of  Liverpool^  0 

SmUh  T.  Seale,  2  C.  B.  N.  S.  67  ;  26  B.  &  C.  392. 

L.  J.  C.  P.  143.  {e)  Dobton  ▼.  CollU,  1 II.  &  N.  81  j 

(ft)  JDonellan  r.  Read,  3  B.  &  Ad.  25  L.  J.  Ex.  267. 

899;    and   aee   Iloby   t.   Roebuck,  7  (/)  As  to  eontraetsof  this  kind  be- 

Taunt.  157.  fore  Lord  Tenterden's  Act  see  I'owera 

(c)  Per  Aldcrson,   B.,  Roberts   v.  v.  Osborne,  1  Str.  506;   Mucklow  v. 

Tucker^  3  £x.  632,  643.  Mangles,  1  Tuunt.  318;  Buxton  v.  Be- 
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Shares  in 
companies. 


Emble- 
menU. 


Produce  of 
land. 


Fixtures. 


Contracts 
for  work 
and  labour 
in  making 
goods. 


The  7th  section  of  Lord  Tenterden's  Act  and  the  17th 
section  of  the  Statute  of  Frauds  are  to  be  read  and  con- 
strued together  (a) ;  and  one  eflfect  of  the  more  recent 
enactment  is  to  substitute  the  words  '^  value  of  ten  pounds" 
for  the  words  ^^price  of  ten  pounds^'  in  the  17th  section  of 
the  Statute  of  Frauds  (6) . 

Shares  in  a  joint  stock  banking  company  are  not  '^  goods, 
wares,  or  merchandises/'  within  the  section,  being  mere 
chases  in  action  and  incapable  of  delivery  (c).  A  contract 
for  the  sale  of  railway  shares,  or  railway  scrip,  is  not  within 
the  section  (d) ;  so,  a  contract  for  the  sale  of  foreign  stock  (e) . 

The  sale  of  emblements,  or  the  annual  growing  crops  sown 
by  the  tenant  of  land,  (which  is  not  considered  to  be  a  con- 
tract within  the  4th  section  as  concerning  an  interest  in  the 
land)  is  held  to  be  a  sale  of  goods  within  the  17th  sec- 
tion (/).  The  sale  of  the  produce  of  land,  to  be  taken  as 
goods,  though  it  is  not  severed  from  the  land  at  the  time  of 
sale,  is  held  not  to  be  a  contract  concerning  an  interest  in 
the  land  within  the  4th  section  of  the  statute,  but  a  contract 
relating  to  the  sale  of  goods  within  this  section  [g) ;  as  a 
sale  of  timber  at  a  certain  price  per  foot,  being  the  pro- 
duce of  certain  trees  then  growing,  when  they  should  be  cut 
down  {h) ;  so,  a  sale  of  a  crop  of  seed  to  be  sown  and  pro- 
duced on  certain  land  at  so  much  per  bushel  (i) . 

The  right  to  remove  fixtures  does  not  come  within  the 
description  of  goods,  wares,  and  merchandises,  within  this 
section,  nor  is  it  an  interest  in  land  within  the  fourth  (j ) . 

Contracts  for  work  and  labour,  though  expended  in  mak- 
ing goods  for  the  employer,  are  not  contracts  for  the  sale  of 
goods  within  the  statute.    Thus,  a  contract  with  a  person  to 


dal,  3  East,  303,  seeming  to  hold  them 
not  within  the  statute ;  and  Cooper  y. 
Ulston,  7  T.  R.  14;  Wilhs  y.  Atkin- 
softf  6  Taunt.  11 ;  Qarhutt  y.  Watson, 
5  B.  &  Aid.  613 ;  Smith  v.  Surman, 
9  B.  &  C.  661,  holding  the  contrary. 

(a)  Scott  V.  Eastern  Counties  Ry. 
Co.,  12  M.  &  W.  33,  38. 

(i)  See  Harman  v.  Reeve,  18  C.  B. 
587  ;  25  L.  J.  C.  P.  257. 

(c)  Humble  y.  Mitchell,  11  A.  &  E. 
205. 

{d)  Tempest  v.  Kilner,  3  0.  B.  219 ; 


Bowlhif  y.  Bell,  3  C.  B.  284  j  Knight 
V.  Barber,  16  M.  &  W.  66. 

{e)  Heseltine  v.  Siggers,  1  Ex.  856. 

(/)  Evans  t.  Roberts,  5  B.  &  C. 
829  ;  and  see  ante,  p.  133. 

ijg)  See  ante,  p.  134 ;  Smith  y.  Sur' 
man,  9  B.  &  C.  561. 

(A)  Smith  T,  Surman,  sttpra. 

(0  JTatU  T.  Friend,  10  B.  &  C. 
446. 

(j)  See  ante,  p.  133 ;  Hallen  y. 
Rnmler,  1  C.  M.  &  R.  266 ;  and  see 
Horsfatl  v.  Ueg,  2  Ex.  778. 


SECT.  V.  §  1.  C0NTEACT8  WITHIN  THE  BTATUTB  OF  FRAUDS.    139 

make  an  article  with  the  materials  of  the  employer  is  a  con- 
tract for  work  and  labour^  and  not  within  the  statute  (a). 
A  contract  with  a  person  to  work  up  his  own  materials  in  mak- 
ing an  article^  and  to  deliver  it,  may  be  a  contract  for  work 
and  labour  and  the  materials  incident  to  the  employment,  or 
a  contract  for  the  sale  of  goods,  according  to  the  circum- 
stances {h) ;  thus,  a  contract  with  an  attorney  to  prepare  a 
deed  (c),  a  contract  for  contriving  a  machine  for  a  certain 
purpose  (rf),  a  contract  with  a  printer  to  print  a  book  {e), 
are  contracts  for  work  and  labour  and  materials,  and  not  for 
the  sale  of  goods,  and  are  not  within  the  statute.  A  con- 
tract for  the  manufactm'e  of  a  machine  (/),  a  contract  with 
a  tailor  or  shoemaker  for  the  making  of  articles  of  their 
trade  {g),  a  contract  with  a  miller  for  a  quantity  of  flour 
which  he  had  to  grind  (h),  a  contract  to  make  a  set  of 
artificial  teeth  to  fit  the  mouth  of  the  purchaser  (t),  a  con- 
tract with  an  artist  for  a  work  of  art  {j),  are  not  contracts 
for  work  and  labour,  but  for  the  sale  of  goods  when  com- 
pleted. 

A  contract  for  the  sale  of  goods  at  a  certain  price,  includ- 
ing the  carriage  and  delivery  of  them  at  a  certain  place,  is 
within  the  statute  (fc).  Where  a  carrier  was  employed  by  a 
purchaser  of  goods  to  buy  them  for  him,  and  to  carry  and 
deliver  them,  the  contract  was  held  not  to  bd  within  the 
statute  (Z). 

A  sale  of  goods  by  auction  is  within  the  statute  (m).  Auction. 

The  statute  applies  only  to  contracts  for  the  sale  of  goods  Vaiueoftho 
of  the  value  of  ten  pounds  sterling  and  upwards  (n).     If  one  ^^^^^  ^^^ 


(a)  Per  Bayley,  J.,  AlJcinson  v. 
Bell,  8  B.  &  C.  277,  283. 

(b)  lb.  and  see  Lee  t.  Griffin,  1  B. 
k  S.  272 ;  30  L.  J.  Q.  B.  252. 

{c)  See  per  Erie,  J.,  Oraflon  t. 
Armitagey  2  C.  B.  836,  339;  per 
Blackburn,  J.,  Lee  y.  Griffin,  1  B.  & 
8.  272,  277. 

(d)  Grafton  y.  Armitage,  2  C.  B. 
336. 

{e)  Clay  r.  Yates,  1  H.  &  N.  73 ; 
25  L.  J.  Ex.  237. 

(/)  J  ihimon  V.  Bell,  8  B.  &  C.  277  j 
8ee  Grafton  v.  Armitage,  eupra. 

(g)  Per  Coltman,  J.,  Grafton  y. 
Armitage,  2  C.  B.  336,  341. 


(h)  Garhutt  y.  Watson,  5  B.  &  Aid. 
613  ;  and  see  Wiiks  y.  Atkinson,  6 
Taunt.  11  ;  Rondeau  y.  Wgatt,  2  H. 
Bl.  63,  67. 

(i)  Lee  y.  Griffin,  1  B.  &  S.  272  ; 
80  Ti.  J.  Q.  B.  252. 

{j)  Lee  y.  Griffin,  supra ;  but  see 
per  Pollock,  C.B.,  Clay  y.  Yates,  1 
H.  &  N.  73, 78 ;  25  L.  J.  Ex.  237,  239. 

(h)  Asiey  y.  Emn-y,  4  M.  &  S.  262. 

(/)   Cobbold  y.  Caston,  1  Biiig.  399. 

(tn)  Hinde  y.  Whitehouse,  7  East, 
558  ;  Kenworthg  y.  Schofleld,  2  B.  & 
C.  945;  overruling  Simon  y.  Motivos, 
1  W.  Bl.  599 ;  see  ante,  p.  132. 

in)  See  ante,  p.  138. 
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Sales  of 

several 

articles. 


contract  is  made  for  the  sale  of  several  articles,  the  value  of 
which  collectively  is  above  ten  pounds,  though  the  value  of 
each  article  separately  may  be  less  than  ten  pounds,  the  con- 
tract is  within  the  statute  (a). 

A  purchase  of  various  articles  in  a  shop  on  one  occasion 
at  separate  prices  was  held  to  be  one  contract,  and,  the 
articles  together  being  above  the  value  of  ten  pounds,  within 
the  statute  {b) .  At  a  sale  by  auction  each  lot  sold  is  a  dis- 
tinct contract,  and  if  the  same  person  buys  several  lots,  each 
of  less  value  than  ten  pounds,  his  contracts  are  not  within 
the  statute,  though  collectively  the  value  of  the  lots  may  be 
above  ten  pounds  (c).  The  parties  may  subsequently  treat 
the  several  sales  as  one  entire  contract  by  entering  them 
altogether  as  one  contract  in  a  written  memorandum  (d). 
Whether  a  sale  of  several  articles  forms  one  contract  or 
several  seems,  in  general,  to  be  a  question  of  fact  for  the 
decision  of  the  jury  (e). 


Chap.  I.  Sect.  V.  §  2.  Forms  and  Conditions  Required 

BY  THE  Statute  of  Frauds. 


Memorandum  in  Writing  iin- 

dor  ss.  4  andl7 141 

When  it  may  be  made  143 

Contents 143 

Signature  bj  Party  charged  ...  148 


Signature  bj  Agent  150 

Acceptance  and     Receipt    of 

G-oods  under  8. 17 153 

Earnest  or  Fart  Payment 160 


Forms  and  ^^*^  fourth  section  cuacts  "  that  nS  action  shall  be  brought 
^o'^di^"*  whereby  to  charge  "  any  person  upon  any  of  the  contracts  of 
the  statute,  the  kinds  therein  described,  '^unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized/' 

The  seventeenth  section  enacts  "  that  no  contract  '^  of  the 


(a)  Baldey  y.  Parker,  2  B.&C.Z7. 

(b)  2b. ;  and  see  post,  p.  160. 

(c)  Emmeraon  ▼.  ffeelis,  2  Taunt. 
38;  Hoots  V.  Lord  Dormer,  4  B.  &  Ad. 
77  ;  James  t.  Chaptnan,  1  Stark.  427. 


(rf)  Franklin  v.  Lamond,  4  C.  6. 
637  ;  and  see  Biggs  y.  Wishing,  14 
C.  B.  196. 

(fi)  See  Baileg  v.  Sweeting,  9  0.  B. 
N.  S.  813. 
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kind  therein  described  "  shall  be  allowed  to  be  good,  except 
the  buyer  shaU  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,'  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  payment,  or  that  some  note  or  memoran- 
dnm  in  writing  of  the  said  bargain  be  made,  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized.'^ 

It  is  proposed  to  treat  first  of  the  requirements  of  the  sta- 
tute respecting  the  note  or  memorandum  in  writing  com- 
mon to  both  sections,  and  then  to  treat  in  order  of  the  other 
modes  of  exception  provided  in  the  seventeenth  section, 
namely,  the  acceptance  and  receipt  of  part  of  the  goods  sold, 
and  the  giving  of  something  in  earnest  or  in  part  payment. 

The  statute  does  not  require  that  the  contracts  to  which  it  Memonn. 
relates  should  be  originaUy  made  in  writing.  If  the  parties  writing, 
have  originally  made  their  contract  in  writing,  that  writing 
alone  contains  the  contract  by  virtue  of  their  agreement  {a) ; 
and  it  also,  if  signed,  satisfies  the  requirements  of  the  sta- 
tute. If  they  have  not  made  their  contract  in  writing,  the 
plaintiff,  seeking  to  charge  the  defendant  with  it,  must  resoH 
to  written  documents  signed  by  him,  as  letters,  memoranda, 
etc.  containing  the  terms  of  their  contract,  in  order  to  satisfy 
the  requirements  of  the  statute  (b). 

A  letter,  the  contents  of  which  ascertain  and  identify  the  What  kind 
agreement,  will  serve  this  purpose ;  so,  a  letter  referring  to  guffidentf 
another  document  containing  the  terms  of  the  contract  (c) ; 
an  invoice  or  bill  of  parcels  signed  by  the  party  to  be 
charged  (cQ  ;  a  memorandum  of  the  contract  entered  by  one 
of  the  parties  in  his  own  book  kept  in  his  own  possession  {e) ; 
an  order  book  of  a  tradesman  containing  a  li.st  of  articles 
ordered  and  signed  by  the  purchaser  (/) . 

(a)  See  anie,  p.  100.  P.  238 ;  Schneider  y.  Norrie,  2  M.  & 

(b)  SievewrighiT.  Archibald^  17  Q.       S.  286;  Durrell  ▼.  Evaiu,  1  H.  &  C. 

B.  103, 107,  114 ;  Robert*  t,  Tucker,  174 ;  31  L.  J.  Ex.  337 ;  WiUHneonr, 
3  Ex.  632,  641,  Hvatu,  L.  Rep.  1  C.  P.  407  ;  35  L.  J. 

(c)  Saundenon  t.  Jackeon,  2  6.  &       C.  P.  224. 

P.  238 ;  Allen  t.  Bennet,  3  Taunt.  (e)  Johnson  t.  Dodgton^  2  M.  &  W. 

169 ;  Dobell  t.  Hutchinson,  8  A.  &  E.  653.    . 

355  ;  Bidgway  T.  WhaHon,  6  H.  L.  if)  Sari  v.  BourdUlon,  1  C.  B.  N. 

C.  238.  8. 188 ;  26  Ji.  J.  C.  P.  78. 

(d)  Samnderson  t.  Jackson,  2  B.  & 
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Memoran- 
dum con- 
tained  in 
several 
writing^. 


Brokers^  bought  and  sold  notes  are  sufficient^  unless  they 
disagree  in  their  terms  (a) ;  one  of  such  notes  is  sufficient 
though  the  other  is  not  produced^  and  it  will  be  presumed 
that  they  agree  (6)  ;  the  entry  of  the  contract  in  the  brokers' 
own  book  is  sufficient  to  charge  the  parties  in  the  absence 
of  the  bought  and  sold  notes  (c). 

An  affidavit  sworn  to  and  signed  by  the  defendant  in 
another  cause  was  held  to  be  a  sufficient  memorandum  of  the 
terms  of  an  agreement  mentioned  in  it  which  had  been  pre- 
viously made  by  parol  (d) , 

So,  a  letter  written  by  one  of  the  parties  to  his  own  solicitor 
or  agent,  or  a  correspondence  between  the  party  and  his 
agent  containing  the  terms  of  the  contract  (e). 

The  note  or  memorandum  may  consist  of  several  docu- 
ments, if  they  are  sufficiently  connected  together  by  internal 
reference.  A  letter  written  after  a  sale  by  auction,  acknow- 
ledging the  sale  and  referring  to  the  conditions  of  sale,  was 
held  to  incorporate  those  conditions  with  the  letter,  so  as  to 
constitute  a  memorandum  of  the  contract  sufficient  to  charge 
the  party  signing  it,  though  he  did  not  sign  the  conditions 
separately  (/).  A  letter  referring  to  a  memorandum  of  agree- 
ment, and  supplying  certain  particulars  in  which  the  me- 
morandum was  deficient,  was  held  jointly  with  the  memo- 
randum to  satisfy  the  statute  (g) .  A  correspondence  between 
the  parties  by  letters  sufficiently  connected  together  by  their 
contents,  and  containing  the  terms  of  the  contract^  consti- 
tutes a  sufficient  note  in  writing  {h). 

But  several  documents  cannot  be  connected  by  external 
evidence  for  the  purpose  of  making  a  note  or  memorandum 


(a)  Goom  v.  Aflalo,  6  B.  &  C.  117  ; 
Sievewriffht  t.  ArckibeUdf  17  Q.  B. 
103. 

(6)  Parton  v.  Croftt,  16  C.  B.  N.  S. 
11;  33 L.J.  C.  P.  189. 

(c)  See  per  Parke,  B.,  Thornton  v. 
Charles,  9  M.  &  W.  802,  807  ;  PUts 
T.  Beckett,  13  M.  &  W.7'43, 746  ;  per 
Lord  Campbell,  C.J.,  Sievetoright  v. 
Archibaldy  17  Q.  B.  103,  12i. 

(d)  Barkworth  v.  Young,  4  Drew.  Ij 
26  L.  J.  C.  153  ;  and  see  Rondeau  t. 
Wyatt,  2  H.  Bl.  63. 

(e)  Gibson  t.  Holland,  1  H.  &  B. 
1 ;  35  L.  J.  0.  P.  5 ;  L.  E.  1  C.  P.  1; 


and  see  Welford  ▼.  Beazely,  3  Atk. 
503;  Rose  t.  Cuninghame,  11  Ves. 
550 ;  BarkvDorth  t.  Young,  4  Drew. 
1,  13. 

(/)  DohellT.  Hutchinson,^ X.k'E. 
855  ;  and  see  Phillimore  y.  Barry,  1 
Camp.  513;  Bidgway  v.  Wharton, 
6  H.  L.  C.  238 ;  27  L.  J.  C.  46. 

(g)  Allen  v.  Bennet,  3  Taunt.  1 69 ; 
Brettel  t.  Williams,  4  Er.  623 ;  War- 
ner V.  Willington,  3  Drew.  523 ;  25 
L.  J.  C.  662. 

(A)  AlUn  V.  Bennet,  3  Taunt.  169  ; 
Jackson  t.  Lowe,  1  Bing.  9. 


r 
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to  satisfy  the  statute  (a).  A  party  signed  his  name  in  a 
book  as  a  subscriber  to  a  work  to  be  published  according  to 
a  printed  prospectus,  but  the  signed  book  contained  no  refer- 
ence to  the  prospectus ;  it  was  held  that  there  was  no  signed 
memorandum  of  the  contract  {b).  A  sale  by  auction  took 
place  according  to  printed  conditions  of  sale,  and  a  memo- 
randum in  writing  was  made  of  the  sale  of  a  lot  without  in- 
cluding or  referring  to  the  conditions ;  it  was  held  that  they 
could  not  be  connected  by  external  evidence  (c). 

It  is  suj£cient  if  there  is  a  memorandum  of  the  contract  ^^en  the 
at  the  time  of  action  brought,  though  none  existed  at  the  dum  may 
time  of  making  the  contract ;  but  a  memorandum  made  after  ^  "*■**** 
the  commencement  of  an  action  upon  the  contract  is  not 
sufficient  to  maintain  the  action  {d).     Where  an  agreement 
was  made  in  consideration  of  marriage  within  the  statute, 
and  the  marriage  took  place,  a  memorandum  made  after  the 
marriage  was  held  sufficient  {e) .    An  agreement  or  proposal 
of  an  agreement  in  writing,  signed  by  the  party  charged  * 
before  it  was  accepted  by  the  other  party,  is  sufficient  (/). 

The  note  or  memorandum,  both  under  the  4th  and  under  Contenu  of 
the  1 7th  sections,  must  contain  the  terms  of  a  complete  con-  l^^^^^' 
tract  between  the  parties;  and  if  any  essential  term  is 
wanting,  the  memorandum  is  insufficient  {g) ;  for  the  sta- 
tute operates  upon  the  evidence  of  contracts  only,  and  does 
not  render  them  enforceable  in  any  case  in  which  at  common 
law  they  would  not  have  been  so  {h).  Hence  the  wiiting 
must  contain  the  names  of  the  two  contracting  parties,  the 
matter  of  the  contract,  comprising  the  consideration  and  the 
promise,  and  must  import  an  agreement  of  the  parties  to  the 
same  terms  (t). 

A  memorandum  of  a  contract  of  sale  in  which  the  name  The  mc- 

moranduin 

(a)  See  Ridgwaif   t.  Wharton^  3  {/)  Reuu  t.  Picksley,  L.  B.  1  Ex. 

De  O.  M.  &  a.  677,  694.  842. 

(6)  Boydell  T.  Dmmmond^  11  East,  (y)  Wain  t.  Walters,  5  East,  10  ; 

142.  2  Smith*B  L.  0.  5th  ed.   208 ;   per 

{e)  Kemoorikjf  t.  Sehofieldy  2  B.  &  Bayley,  J.,  Kenitorihy  y.  Schofield^  2 

C.  945.  B.  &  C.  945,  947. 

(d)  Sill  T.  Samenl^  9  M.  &  W.  36 ;  (A)  Rann  t.  Uughes,  7  Bro.  P.  C. 
and  Bee  Fneher  T.  ThomUnton^  1 M.  &  550 ;  7  T.  K.  350,  (a). 

O.  772,  774.  (t)  See   LaytKoarp   Y.   BryatU,    2 

(e)  Barkworih  t.  Foim^,  4  Brewry,      Bing.  N.  C.  735,  742. 
1 ;  26  L.  J.  0. 153,  157. 
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must  con- 
tain the 
nam<»  of 
both  par- 
ties. 


The  me- 
morandum 
must  con- 
tain the 
considera- 
tion and 
the  pro- 
mise. 


of  the  buyer  or  of  the  seller  does  not  appear  is  not  sufficient, 
nor  is  the  other  party  chargeable  thereby,  although  it  is 
signed  by  him  (a) .  A  memorandum  as  follows : — "  A.  agrees 
to  buy  the  marble  purchased  by  B.,  etc/^  was  held  not  suffi- 
ciently to  designate  the  name  of  B.  as  the  seller  (b).  So,  a 
written  guarantee  signed  by  the  defendant,  but  in  which  the 
name  of  the  party  to  whom  it  was  made  did  not  appear,  was 
held  insufficient  (c) .  A  memorandum  of  agreement  for  a  lease 
signed  by  the  lessee,  but  in  which  the  name  of  the  lessor  did 
not  appear,  was  held  to  be  insufficient ;  but  it  was  also  held 
that  the  deficiency  was  supplied  by  a  letter  from  the  lessee 
referring  to  the  memorandum  and  mentioning  the  name  of 
the  lessor  {d).  The  defendant  purchased  goods  of  the  plain- 
tiff and  wrote  his  name  in  the  order  book  of  the  plaintiff 
before  the  list  of  articles  ordered,  and  the  name  of  the  plain- 
tiff appeared  on  the  fly-leaf  of  the  book ;  it  was  held  that 
there  was  a  sufficient  memorandum  containing  the  names  of 
both  the  parties  to  charge  the  defendant  (e) . 

A  written  document  which  does  not  show  either  in  express 
terms,  or  by  necessary  implication,  a  valid  consideration  for 
the  promise  is  not  a  sufficient  memorandum  of  a  contract  (f) . 
Thus,  a  written  document  in  which  the  defendant  agreed  to 
remain  with  the  plaintiff  for  two  years  to  learn  a  business  was 
held  insufficient,  for  not  stating  an  engagement  by  the  plain- 
tiff to  teach,  or  any  other  consideration  (g) .  A  contract  of  sale, 
not  mentioning  the  price,  would  import  a  sale  at  a  reasonable 
price,  and  would  be  a  sufficient  memorandum,  provided  no 
other  price  had  in  fact  been  agreed  upon  {h) .  So,  an  order  for 
goods  ^^  on  moderate  terms  ^^  is  a  sufficient  memorandum  of 
a  contract  to  that  effect  (t) .  An  agreement  for  a  lease  in  which 


(a)  Champion  x.  Plummer,  1  B.  & 
P.  N.  R.  252  ;  Wheeler  v.  Collier,  M. 
&,  M.  123  ;  Ofrahamr.  Musson,  5  Bing. 
N.  C.  603. 

(6)  Vandenhergh  ▼.  Spooner^  L. 
Rep.  1  Ex.  316. 

(c)  Williams  t.  Laie,  2  E.  &  E. 
349  ;  29  L.  J.  Q.  B.  1. 

{d)  Warner  T.  WUlington,  9  Drew. 
623  ;  25  L.  J.  G.  662 ;  and  see  Allen 
T.  Bennett  3  Taunt.  169. 

(e)  Sari  v.  Bourdillon,  1  0.  B.  N. 
S.  188  ;  ^  L.  J.  C.  P.  78. 


(/)  Wain  V.  Warliers,  5  East,  10 ; 
2  Smith's  L.  C.  5th  ed.  208 ;  Jenkins 
T.  Reynolds^  3  B.  &  B.  14 ;  Hatces  y. 
Armstrong,  1  Bing.  N.  C.  761,  765. 

{g)  Lees  y.  Whitcomb,  5  Bing.  34  ; 
and  see  Sgkes  y.  Dixon,  9  A.  &  E.  693. 

(h)  Elmore  Y.  Kingscote,  5  B.  &  C. 
683 ;  Acebal  v.  Levy,  10  Bing.  376, 
383 ;  Hoadly  v.  M'Laine,  10  Bing. 
482. 

(i)  Ashcroft  V.  Morrin,  4  M.  &  G-. 
450. 
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the  term  is  not  mentioned  would  not  be  sufficient^  unless  it 
could  be  presumed  to  be  a  letting  from  year  to  year  (a). 

Guarantees  or  ''  promises  to  answer  for  the  debt,  default.  The  oonw- 
or  miscarriages  of  another  person,"  have  been  recently  ex-  ^  i^iamitee 
cepted  from  the  rule  requiring  that  the  consideration  for  the  f°'^"^3^J^ 
promise  should  appear  in  the  memorandum  {h) .  By  the  Mer-  writing. 
can  tile  Law  Amendment  Act,  1856,  19  &  20  Vict.  c.  97,  s. 
3,  it  is  enacted  that  "  no  special  promise  to  be  made  by  any 
person  after  the  passing  of  this  Act  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  being  in  writing  and 
signed  by  the  party  to  be  charged  therewith  or  some  other 
person  by  him  thereunto  lawfully  authorized,  shall  be  deemed 
invalid  to  support  an  action,  suit,  or  other  proceeding  to  charge 
the  person  by  whom  such  promise  shall  have  been  made,  by 
reason  only  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a  written 
documeirt/'  Under  this  section  the  consideration  of  the 
contract  may  be  proved  by  parol  evidence ;  but  the  promise 
must  still  be  complete  in  the  writing,  and  the  parol  evidence 
admissible  to  prove  the  consideration  cannot  be  used  to  ex- 
plain the  written  promise  (c).  A  written  guarantee  is  held 
not  to  be  exempt  from  an  agreement  stamp  merely  by  reason 
of  the  consideration  being  proved  by  parol  evidence,  instead 
of  being  included  in  the  writing  (tZ) . 

The  writing  must  show  an  agreement  of  both  the  parties  The  me- 
to  the  same  terms.  A  letter  of  the  defendant  admitted  giving  ^^^JlJ^ 
an  order  for  goods  as  entered  in  writing  by  the  seller,  but  *"  ^gr^- 
asserted  an  additional  terra  as  to  the  time  of  delivery ;  it  was  both  par- 
held  not  to  be  a  sufficient  memorandum  of  a  contract  {c) .    So,  ill^e'tefroi. 
the  plaintiff  having  sold  certain  timber  to  the  defendant  wrote 
him  a  letter  specifying  the  terms  of  the  sale  and  requesting 
him  to  pay  for  it,  to  which  the  defendant  replied  by  letter 

(a)  Clinan  t.  Cooke,  1  8oh.  &  Lef.  t.  BtynohU,  8  B.  &  B.  14 ;  Price  y. 

22 ;  FHxmauriee  y.  Bajfley,  S  E.  &  Hiehardson^  15  M.  k  W.  639. 
B.  664 ;  27  L.  J.  Q.  B.  143 ;  and  see  (c)  Holmes  y.  Mitchell,  7  C.  B.  N. 

Richardeon  y.    Lanffridge,  4  Taunt.  S.  861 ;  28  L.  J.  C.  P.  301. 
128.  (<0   Olowr  y.  Hackett,  2  H.  AN. 

(i)  See  cmie,  p.  121 ;  and  see  the  487 ;  26  L.  J.  Ex.  416. 


before  that  sUtute;   Wain  y.  (e)  Cpoper  v.  Smithy  16  East,  103  ; 

JTar Iters,   5    East,    10  ;    Morlejf  y.  and  see  Richards  y.  Porter,  6  B.  &  C. 

Boothbtf,  3  Bing.  107 ;  Saunders  y.  437. 
Wakejield,  4  B.  &  Aid.  695 ;  Jenkins 

h 
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asserting  that  the  sale  was  conditional  upon  the  quality  of 
the  timber ;  it  was  held  that  there  was  not  a  sufficient  memo- 
randum of  a  contract  [a) .  The  plaintiff  charged  the  defendant 
with  a  sale  of  specific  barrels  of  flour  and  sent  him  an  invoice 
containing  the  description  and  price,  and  the  defendant  an- 
swered by  letter  that  he  bought  the  flour  by  sample  with  which 
the  flour  sent  did  not  agree ;  there  was  held  to  be  no  suffi- 
cient memorandum  (b).  Where  a  contract  is  made  through 
brokers'  bought  and  sold  notes,  and  the  notes  materially 
differ  from  each  other,  they  are  not  a  sufficient  memorandum 
of  a  contract  (c) ;  but  where  a  broker's  note  sent  to  one 
party,  though  varying  from  that  sent  to  the  other,  agrees 
with  the  contract  actually  made,  it  seems  that  it  would  be  a 
sufficient  memorandum  of  that  contract  {d)  ;  and  where  one 
of  the  notes  only  is  produced  as  evidence  of  the  contract,  it 
will  be  assumed  that  it  agrees  with  the  note  not  produced, 
and  is  sufficient  to  satisfy  the  statute  (e) . 
Memoran-  Jf  the  writing  admits  the  contract  charged,  it  is  immaterial 
in^liab?-^  that  it  also  repudiates  liability  under  it  for  a  reason  not 
^^'  affecting  the  admission  of  the  contract.     The  plaintiff  wrote 

to  the  defendant  a  letter  referring  to  the  terms  of  a  contract 
made  with  him  for  the  sale  and  delivery  of  certain  goods, 
and  complaining  of  the  quality  of  the  goods  already  delivered ; 
the  defendant  answered  by  a  letter  not  disputing  any  of  the 
terms  mentioned,  but  asserting  that  he  had  performed  the 
contract  as  far  as  it  had  gone  and  was  ready  to  perform  the 
remainder;  the  letters  were  held  to  be  a  sufficient  memoran- 
dum of  the  contract  to  charge  the  defendant  (/).  A  letter 
from  the  defendant  referring  to  a  purchase  of  goods  from 
the  plaintiff,  but  refusing  to  accept  or  pay  for  them  on  tho 
ground  that  the  carrier  had  damaged  them  in  the  transit,  was 
held  sufficient  to  satisfy  the  statute  {g) .  The  defendant  wrote 
on  the  back  of  the  invoice  sent  with  the  goods  to  the  effect 
that  the  goods  had  arrived,  but  that  they  were  badly  crushed, 

(a)  SnUth  y.  Smrman,  9B.  k  C.  561.  ehihcUd,  supra, 

ih)  Archery.  Baynes,  5  Ex.  626.  (e)  Parton  v.  OrofU,  16  C.  B.  N.  S. 

(c)  Qrant  v.  Fletcher,  5  B.  &  O.  11 ;  33  L.J.  C.  P.  189. 

486 ;  Gregson  v.  Ruck,  4  Q.  B.  737  j  (/)  Jackson  v.  Lowe,  1  Bing.  9. 

Sievewright  v.  Archibald,   17   Q.  B.  Q)  Bailey  t.  Sioeeting,  9  C.  B.  N. 

103,  ante,  p.  15.  S.  843  ;  30  L.  J.  C.  P.  160. 

(rf)  Per  Erie,  J.,  Sievewright  v.  Ar* 


SECT.  V.  §  2.  rOSKS  R£QUI££I>  BY  THE  STATUTE  OP  FRAUDS.    147 

and  therefore  he  returned  them^  and  signed  his  name ;  it  was 
held  that  there  was  a  sufficient  memorandum  (a).  A  letter 
firom  the  defendant  referring  to  a  written  memorandum  of 
agreement  previously  made,  and  begging  to  withdraw  it, 
would,  it  seems,  be  sufficient  (6).  An  answer  by  a  defendant 
to  a  bill  in  Chancery  admitting  an  agreement  charged,  but 
pleading  the  Statute  of  Frauds,  was  held  insufficient  to  charge 
the  defendant  in  an  action  upon  the  same  agreement  (c). 

The  writing  must  not  only  contain  a  complete  contract,  but  The  mo- 
must  contain  the  contract  in  fact  made ;  and  a  defendant  mMt«)n^ 
charged  with  a  contract  contained  in  a  writing  signed  by  him  ***"  '**® 
may  show  by  extrinsic  evidence  that  such  contract  is  not  the  nuwie. 
contract  which  he  in  fact  made.  Thus,  a  letter  written  by  the 
defendant  admitting  the  purchase  of  a  horse  from  the  plain- 
tiff, but  not  mentioning  any  price,  was  held  to  be  an  insuf- 
ficient memorandum  of  the  contract  actually  made  to  buy 
the  horse  at  a  price  agreed  upon  (d).  But  where  a  contract 
was  made  for  the  sale  of  goods  without  fixing  any  price,  and 
which  therefore  amounted  in  law  to  a  contract  of  sale  at  their 
reasonable  value,  a  memorandum  in  writing  of  the  contract 
not  mentioning  any  price  was  held  sufficient  (e) .  A  letter 
containing  an  agreement  to  let  premises,  but  not  stating  the 
duration  of  the  term,  was  held  an  insufficient  memorandum 
of  a  contract  to  let  for  a  certain  term  (/) ;  it  might  be  a  suf- 
ficient memorandum  of  a  letting  from  year  to  year  (g),  A  me- 
morandum of  the  sale  of  an  article  described  as  "  a  candle- 
stick complete  '*  was  hpld  a  sufficient  memorandum  of  the 
contract  to  satisfy  the  statute,  though  it  was  also  agreed  as 
part  of  the  contract  that  certain  additions  should  be  made  to 
the  article  to  render  it  complete,  which  were  not  mentioned 
in  the  memorandum  (h). 

A  contract  was  made  for  the  sale  by  the  plaintiff  to  the  de- 
fendant of  certain  goods  at  the  then  shipping  price,*  and  the 


(a)   ffilkinsoH  y.  Evant,  L.  Bep.  482 ;  AAcroJl  v.  Morrin,  4  M.  &  G. 

1  C.  P.  407  ;  85  L.  J.  C.  P.  224.  450 ;  and  see  ante,  p.  144. 

(A)   Wamer  t.  WilliitgUmy  S  Drew.  (/)  Fitzmaurice  v.  Bayley,  8  £.  &  B . 

523 ;  25  L.  J.  C.  662.  664 ;  27  L.  J.  Q.  B.  143. 

(f)  Rondeau  v.  VfifatU  2  H.  Bl.  63.  (g)  lb.  j  and  see  Richardson  r.  Lang- 
Id)  Elmore  t.  Kingecote,  5  B.&  C.  ridge,  4  Taunt.  128. 

583.  (A)  8arl  y.  Baurdillon,  1 C. 6.  N.  S. 

{e)  Roadley  t.  M'Laine,  10  Bing.  188 ;  26  L.  J.  C.  P.  78. 

h  2 
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defendant  subsequently  wrote  a  letter  to  the  plaintiff  contain- 
ing a  complete  acknowledgment  of  the  contract  except  that 
it  was  silent  as  to  the  price ;  it  was  held  that  the  defendant 
could  not  be  charged  upon  this  letter  with  the  contract  as 
made^  because  the  letter  imported  a  sale  at  a  reasonable 
price  and  not  at  the  shipping  price  ;  also  that  the  defendant 
could  not  be  charged  upon  the  letter  with  a  contract  of  sale 
at  a  reasonable  price,  because  he  might  show  by  parol  evi- 
dence that  the  contract  in  fact  made  was  for  a  sale  at  the 
shipping  price  {a). 

At  a  sale  by  auction  upon  certain  conditions  a  note  of 
the  contract  was  made  by  writing  the  price  and  the  pur- 
chaser's name  in  the  catalogue  opposite  the  lot  purchased  by 
him ;  the  conditions  were  not  annexed  to  the  catalogue  or  re- 
ferred to  therein ;  it  was  held  that  the  note  was  not  suffi- 
cient as  it  did  not  contain  the  contract  actually  made  (6). 
So,  where  a  sale  of  goods  was  made  with  a  stipulation  as  to 
their  condition,  the  broker's  sale-note  omitting  the  condi- 
tion was  held  not  to  be  a  sufficient  memorandum  of  the 
contract  (c). 


The  memo- 
randum 
must  bo 
rigned  bj 
the  party 
ehai^od. 


The  name  of  the  party  inserted  in  any  part  of  the  writing, 
in  a  manner  to  authenticate  it,  is  a  sufficient  signing  to  sa- 
tisfy the  statute  {d).  Thus,  the  forins  "  Mr.  A.  presents  his 
compliments,  etc."  (e) ;  ''  Mr.  A.  has  agreed  with,  etc.'*  (/), 
have  been  held  sufficient.  The  subscription  to  a  letter 
''  your  affectionate  mother,''  without  signature  of  the  name, 
was  held  not  sufficient  (g).  A  memorandum  of  a  contract 
of  sale  written  by  the  defendant  in  a  book  of  his  own  in  the 
form,  "  Sold  J.  D."  (the  defendant's  name)  etc.,  was  held 
to  be  sufficiently  signed  by  him,  though  his  name  did  not 
appear  elsewhere  in  the  memoi'andum  (A) ;  bo,  a  bill  of  par- 
cels delivered  by  the  defendant  to  a  buyer  of  goods,  in 


(a)  Acebal  t.  Levy,  10  Biug.  876. 

(6)  Kenworthf  y.  Schqfield,  2  B. 
&  C.  945. 

(c)  Pitts Y.Beckett,lS  M.  ifcW.743. 

(</)  Johjuon  r.  Dodgson,  2  M.  & 
W.  653,  659;  Hubert  j.  Treheme, 
3  M.  &  G.  743  ;  and  see  Lobb  v. 
Stanley,  5  Q.B.  574 ;  Stoke*  v.  Moore, 


1  Cox,  219. 

(e)  Ogilvie  t.  Foljambe,  8  Mer.  53. 

If)  Fropert  v.  Parker,  1  B.  &  M. 
625 ;  BUaJdey  ▼.  Smith,  11  Sim.  150. 

(^)  Selby  V.  Selby,  3  Mer.  2. 

(A)  Johnson  ▼.  Dodgson,  2  M.  & 
W.  663 ;  and  see  Durrell  v.  Evans^ 
1  H.  &  C.  174 }  31  L.  J.  Ex.  337. 
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which  the  defendant's  name  was  printed  at  the  commence* 
ment  as  the  seller  (a). 

Articles  of  agreement  were  formally  drawn  up,  containing 
the  names  of  the  several  contracting  parties  in  the  commence- 
ment, and  concluding  "  as  witness  our  hands/'  but  no  sig- 
natures were  appended ;  it  was  held  not  sufficiently  signed 
within  the  statute,  because  the  form  of  the  instrument 
showed  that  it  was  intended  that  the  names  of  the  parties 
should  be  subscribed,  and  that  the  insertion  of  the  names 
in  the  body  of  the  instrument  should  not  operate  by  way 
of  signature  (b).  The  name  of  the  party  occurring  in  a 
note  of  the  agreement,  drawn  up  as  instructions  to  an  at- 
torney to  prepare  a  lease,  was  h^ld  not  to  be  a  signature 
within  the  statute  (c). 

The  defendant  previously  to  the  marriage  of  the  plaintifl' 
with  her  daughter  had  verbally  agreed  to  give  her  a  mar- 
riage portion  of  £1000,  and  articles  were  executed  settling 
the  £1000;  the  defendant  was  not  a  party  to  the  articles, 
but  signed  them  as  a  witness,  knowing  their  contents ;  the 
signature  was  held  sufficient  to  satisfy  the  statute  (d). 

The  initials  of  the  name  of  a  party  used  for  the  purpose 
of  authenticating  the  memorandum  are  a  sufficient  signing ; 
as  where  an  auctioneer  wrote  in  the  catalogue  the  initials 
of  the  name  of  a  purchaser  against  the  lot  purchased  by 
him  {e).  Signing  with  a  mark  is  sufficient  (/).  The  sig- 
nature may  be  printed  (gf).  A  signature  in  pencil  of  a  me- 
morandum written  in  ink  would  be  sufficient,  unless  it  ap- 
peared that  the  pencil  marks  were  made  for  the  purpose  of 
deliberating  upon  the  points  marked,  and  not  of  finally  au- 
thenticating the  document  {h). 

A  deed  is  valid  if  duly  sealed  and  delivered,  and  does  not 


(a)  Saundergon  t.  Jaehson,  2  B.  &  9  Ves.  234,  260. 

P.  238 ;  Schneider  r.  Norrity  2  M.  &  (e)  PhUlimore  ▼.  Barry,  1  Camp. 

8. 286.  513. 

(ft)  Hubert  T.  Treheme,  3  M.  &  a.  (/)  Schneider  ▼.  Norris,  2  M.  &  S. 

743.  286,  289 ;  Baker  r.   Dening,  8  A.  & 

(<?)  8toke»  V.  Moore,  1  Cox,  219.  E.  94  ;  and  see   Harrison  t.  Stvin, 

{d)    Welford    t.   Beazely,   3   Atk.  3Q.B.  117. 

603  ;    cited     by    Kindereley,     V.C.,  {g)  Schneider  v.  Norrie,  2  M.  &  S. 

Barkvorih  v.  Young,  4  Drew.  1,  14 ;  286. 

26  L.  J.  C.  153,  158;    and  see  per  (A)  Lueag  ▼.  James,  7  Hare,  410, 

Lord    Eldon,    Coles    ▼.    Trecofhick,  419. 
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require  to  be  signed  by  the  party  to  be  charged  under  the 
Statute  of  Frauds,  although  it  relates  to  a  matter  within  the 
statute  (a). 


The  memo-       It   is   Sufficient  under  the  statute  that  the  note  or  me- 

r^^t  be  ^or^'^dum  of  the  agreement  in  writing  be  signed  by  the 

signed  by    party   to   be   charged   therewith,  and   it  is  not  necessary 

cbArging     that  the  agreement  or  consent  of  the  other  party  to  the 

^oon-      writing  should  be  proved  by  writing  or  signature ;  hence  a 

plaintiff  may  be  able  to  charge  the  defendant  upon  a  con- 

•  tract,  upon  which  the  defendant  would  fail  to  charge  the 

plaintiff  in  an  action  for  want  of  a  note  or  memorandum  in 

writing  signed  by  him  (6) .     But  if  a  party  to  a  contract 

signs  a  document  in  a  manner  sufficient  to  bind  himself, 

but  upon  the  condition  that  he  is  not  to  be  bound  unless 

the  other  party  also  signs  it,  there  is  no  valid  contract  until 

it  is  signed  by  both  parties  (c) . 

Specific  performance  will  be  decreed  in  equity  in  favour 
of  a  party  who  has  not  signed  a  written  memorandum  of 
the  contract  against  a  party  who  has  signed ;  but  in  equity 
the  former  by  filing  his  bill  submits  to  the  jurisdiction  of 
the  Court,  and  is  compelled  to  perform  the  contract  on  his 
part  in  order  to  entitle  him  to  specific  performance  from  the 
other  {(1).  And  in  an  action  at  law,  it  is  necessary  for  the 
plaintiff  to  show  the  performance  on  his  part  of  all  such 
parts  of  the  contract  as  constitute  conditions  precedent  to 
the  liability  of  the  defendant  (e) . 

Signature        Th©  memorandum  may  be  signed   by  an  agent  of  th^ 

by  agent,     party  thcrcunto  by  him  lawfully  authorized.     The  authority 

of  an  agent  to  sign  for  his  principal  under  the  4th  and  1 7th 

sections  of  the  statute  maybe  conferred  without  writing  {/). 


(a)  See  ante,  p.  77  n.  (a). 

{b)  JEgerton  y.  Mathews^  6  East, 
807 ;  Laythoarp  y.  Bryanty  2  Bing. 
N.  C.  735 ;  Sweet  v.  Lee,  3  M.  &  G. 
452,  462  (a)  ;  Smith  r.  Neahy  2  C.  B. 
N.  S.  67 ;  26  L.  J.  C.  P.  143 ;  Warner 
V.  Willingtony  3  Drew.  623;  Liver- 
pool Borough  Bank  y.  EccleSy  4  H.  & 
N.  139;  28  L.  J.  Ex.  122  ;  Reuse  v. 
Pichsley,  L.  R,  1  Ex.  3i2. 

(<?)  See  ante,  p.  109. 


(d[)  Martin  y.  Mitchell,  2  J.  &  W. 
413,  426 ;  Bogs  y.  Agerst,  6  Macld. 
816,  821. ;  and  see  JFamer  y.  Wil- 
lington,  3  Drew.  d23,  532. 

{e)  See  post.  Chap.  Ill,  Sect.  II. 

(/)  Emmprson  y.  Heelis,  2  Taunt. 
38,  46;  per  Tindal,  C.J.,  Acehal  y. 
Levy,  10  Bing.  376,  378.  The  first 
and  third  sections  of  the  statute,  re- 
lating to  the  creation  of  estates  and 
interests   in   land,    expressly   require 
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A  broker  employed  by  both  buyer  and  seller  is  the  agent 
of  both  parties  to  sign  a  contract  made  within  the  scope  of 
his  employment  (a) .  The  defendant^  having  bought  goods 
from  the  agent  of  the  seller^  requested  him  to  write  a  note 
of  the  contract  in  his,  the  buyer's  book,  which  the  agent 
did,  and  signed  it  with  his  own  name;  it  was  held  that 
there  was  no  evidence  that  the  defendant  authorized  the 
agent  to  sign  for  him,  and  that  he  was  not  bound  by  the 
signature  (h).  Upon  a  sale  of  goods  by  the  factor  of  the 
plaintiff  to  the  defendant,  the  factor  drew  up  a  note  of  the 
sale  in  which  he  entered  the  name  of  the  defendant  as  pur- 
chaser, and  delivered  it  to  the  defendant,  who  requested  an 
alteration  to  be  made  in  it,  which  was  done,  and  then  ac- 
cepted it ;  it  was  held  that  there  was  evidence  of  an  autho- 
rity in  the  factor  to  write  the  defendant's  name  {r) . 

An  auctioneer  is  presumptively  the  agent  for  both  the 
seller  and  the  purchaser  for  the  purpose  of  signing  a  memo- 
randum of  a  sale  by  auction  {d) ;  but  only  during  the  auction, 
so  that  the  authority  was  held  not  to  extend  to  signing  a 
contract  for  some  unsold  lots  sold  by  the  auctioneer  to  the 
defendant  by  private  contract  after  the  auction  was  over  {e). 
An  auctioneer's  clerk  who  is  employed  to  write  down  the 
names  of  the  purchasers  is  considered  as  authorized  by 
them  to  do  so  (/).  The  owner  of  goods,  put  up  to  auction, 
having  made  a  private  agreement  with  the  bidder  as  to  the 
terms  on  which  he  might  pay  the  purchase-money,  it  was 
held  that  the  auctioneer  was  not  authorized  by  the  bidder 
to  bind  him  to  the  published  conditions  of  sale  as  to  the 
mode  of  payment  (g) . 

A  solicitor  employed  to  write  down  the  terms  of  an  agree- 
ment, as  instructions  for  preparing  a  formal  document,  was 


tbe  authority  of  the  agent  to  sign  tlie 
writing  within  thoM  sections  to  be 
confeired  in  writing. 

(a)  Ooomr.  Aflalo,  6  6.  &  C.  117; 
PUU  V.  Bedceti,  13  M.  &  W.  743; 
SierewighiY.  Archibald  J  Q.  B.  108. 

(6)  Oraham  r.  MMtton,  5  Bing. 
N.  C.603. 

(c)  Durrell  t.  Svatu,  6  H.  &  N. 
660;  1  fl.  &  C.  174;  30  L.  J.  Ex. 
254 ;  31  ib.  337. 


(<f)  Jf''aiker  v.  Constahle,  1 B.  &P. 
306 ;  Kenworthy  v.  Schojteld,  2  B.  & 
C.  945|  947 ;  JEmmerton  r.  Jfeelis, 
2  Taunt.  38;  While  t.  Proclor^ 
4  Taunt.  209 ;  ffinde  y.  WhUehouse, 
7  East^  558. 

(<?)  Mews  T.   Carr,  1  H.  &  N.  484 
26  L.  J.  Kx.  39. 

(/)  Bird  V.  Bonlter,  4  B.  A  Ad.  443. 

(</)  Bartlett  t.  Purnell,  4  A.  &  E. 
792. 
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Signature 
hj  agent. 


held  not  to  be  thereby  constituted  the  agent  of  the  parties 
to  bind  them  by  his  signature  of  their  names  in  the  docu- 
ment (a). 

One  of  the  contracting  parties  cannot  act  as  agent  of  the 
other  contracting  party  to  sign  the  contract  for  him  {b). 
So,  where  the  auctioneer  himself  sues  as  principal  party  to 
the  contract  for  the  price  of  the  goods  sold,  which  in  ge- 
neral he  may  do,  he  cannot  avail  himself  of  his  authority, 
as  auctioneer,  to  sign  the  purchaser's  name  to  the  contract 
of  sale,  in  order  to  charge  the  purchaser  on  the  contract 
with  himself  (c) .  But  the  auctioneer's  clerk,  employed  at  the 
auction  in  writing  down  the  purchasers'  names,  may  be 
agent  for  the  purchaser  so  as  to  charge  him  by  his  signa- 
ture in  an  action  brought  upon  the  contract  by  the  auc- 
tioneer (d). 

Where  an  agent  professes  to  sign  for  a  principal,  but 
without  authority,  a  subsequent  ratification  of  the  signature 
by  the  principal  is  equivalent  to  a  previous  authority  (e). 
Upon  a  sale  by  auction  a  memorandum  of  the  contract  was 
drawn  up  and  signed  by  the  purchaser,  and  also  by  the 
auctioneer's  clerk  expressly  "  as  witness ;"  it  was  held  that 
this  signature  by  the  clerk^  excluding  the  character  of  agent, 
was  not  sufficient  to  charge  the  vendor,  and  could  not  be 
supported  by  a  subsequent  recognition  (/). 

If  the  agent  is  duly  authorized,  the  signature  of  his  own 
name  will  bind  the  principal  {g). 

The  authority  of  the  agent  to  sign  may  be  countermanded 
at  anytime  before  the  signing  is  completed.  The  defendant 
having  authorized  a  broker  to  sell  goods  for  him  and  the 
broker  having  sold  them  to  the  plaintiflF,  before  the  sale  note 
was  made  out  the  defendant  countermanded  the  authority  of 
the  broker ;  it  was  held  that  the  contract  could  not  be  en- 


(tf)  Uarl  of  Glenffal  ▼.  Barnard^ 
1  Keen,  769. 

(6)  Wright  y.  Dannah^  2  Camp. 
203;  Farehrother  v.  SimmontU,  6  n, 
&  Aid.  333,  335.  "  Tliia  is  verj 
doubtful  law."  Blackbuni's  Contract 
of  Sale,  p.  76. 

(c)  Farehrother  v.  Simmons,  5  B. 
&  Aid.  333. 

(rf)  Bird  y.  Boulter,  4  B.  &  Ad.  4-43. 


{e)  Maclean  v.  Dunn,  4  Bing.722 
Fiizmaurice  v.  Bayley,  8  E.  &  B 
664 ;  26  L.  J.  Q.  B.  115  ;  27  ib.  143 

(/)  Goshell  y.  Archer,  2  A.  &  E 
500. 

ig)  White  V.  Proctor,  4  Taunt.  209 
Kenworthy  y.  Schofield,  2  B.&C.  945 
and  see  Graham  y.  Mwtson,  5  Bing 
N.  C.  6(J3. 
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forced  (a).  At  a  sale  bj  auction^  after  a  lot  has  been  knocked 
down  to  a  purchaser  he  maj  countermand  the  auctioneer's 
anthoritj  to  sign  the  contract  for  him  (b). 

The  1 7th  section  excepts  from  its  operation   the   cases  AM>ppt«nc« 
in  which  "  the  buyer  shall  accept  part  of  the  goods  so  sold  ^l,!^*'** 
and  actually  receive  the  same/'  so  that  upon  an  acceptance  under  I7th 
and  receipt   of  goods  being  established,  the    contract   of 
sale  under  which  they  were  received  is  not  affected  by  the 
statute.     The  defendant  having  accepted  and  received  cer- 
tain goods  above  the  value  of  £10,  it  was  held  that  the  plain- 
tiff might  prove  by  parol  evidence  a  contract  of  sale  to  the 
defendant  for  ready  money ;  although  the  defendant  asserted 
that  he  accepted  and  held  the  goods  by  agreement  as  security 
for  a  previous  debt  (c) .     The  acceptance  and  receipt  of  the 
goods  sold,  like  the  memorandum  in  writing,  must  take  place 
before  an  action  is  brought,  in  order  to  obviate  the  effect  of 
the  statute  upon  the  contract  in  that  action  {d). 

In  order  to  constitute  an  acceptance  and  receipt  within 
the  statute  there  must  be  a  delivery  of  the  goods  by  the 
vendor,  with  an  intention  of  vesting  the  right  of  possession 
in  the  vendee ;  and  there  must  be  an  actual  acceptance  by 
the  latter,  with  an  intention  of  taking  to  the  possession  as 
owner  (e).  Such  delivery  and  acceptance  are  matters  of  fact  to 
be  fonnd  by  the  jury  (/).  At  a  sale  of  goods  by  auction  upon 
the  conditions  that  the  buyer  was  to  pay  30  per  c^nt,  of  the 
price  upon  being  declared  the  highest  bidder,  and  the  resi- 
due before  the  goods  were  removed,  a  lot  was  knocked  down 
to  the  defendant  and  handed  to  him  immediately  without 
any  payment,  and  the  defendant  shortly  after  returned  it, 
alleging  that  he  was  mistaken  in  the  price  at  which  it  was 
knocked  down  to  him ;  it  was  held  to  be  a  question  for  the 
jury  whether  there  had  been  a  delivery  by  tlie  seller  and  an 
acceptance  by  the  buyer  with  an  intent  to  transfer  the  right 

(a)  Farmer  y.  Robinson,  2  Camp.  40 ;  anf^y  p.  143. 

339,  note  ;  and  see  Warwieh  r.  Slade,  (e)  PhilUpg  ▼.   BUtoNi,  2  B.  &  C. 

3  Camp.  127.  511 ;  Maherley  ▼.  Sheppard,  10  Bing. 

{h)  SeeJoiMtT.iVai»>w?v,lM*CleL25.  99,  102. 

{c)  Tomkinson  r.  Staight,  17  C.  B.  (/)  Ih.  ;  Edan  v.  Dudfield,  1  Q.  B. 

697  ;  25  L.  J.  C.  P.  85.  302,  307  ;  JAUtfickite  v.  Dtvereux,  15 

(r/)  Bill  V.  Bament,^^.  &  W.  36,  M.  ek  W.  285,  291. 
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of  possession  (a) .  Upon  a  sale  of  goods,  then  being  in  the 
seller's  warehouse,  the  buyer  took  away  a  portion,  but  imme- 
diately sent  it  back  stating  that  the  goods  were  of  inferior 
quality ;  it  was  held  that  there  was  evidence  for  the  jury  of 
an  acceptance  and  receipt  within  the  statute  {b). 

Acceptance  Upon  a  Sale  of  unascertained  goods  by  description  and 
ofthegooda.  quantity  it  was  formerly  held  that  the  statute  intended  such 
an  acceptance  as  amounted  to  an  acknowledgment  by  the 
buyer  of  a  performance  of  the  contract  by  the  seller  as  to 
tjie  goods  delivered,  and  precluded  him  from  afterwards 
objecting  to  the  quantity  and  quality  of  the  goods  (c) .  But 
according  to  more  recent  decisions  there  may  be  an  accept- 
ance and  receipt  of  goods  by  a  buyer  within  the  Statute  of 
Frauds,  although  he  has  done  nothing  to  preclude  himself 
from  objecting  that  they  do  not  correspond  with  the  con- 
tract {d).  So,  there  may  be  an  acceptance  of  the  goods 
sufficient  to  satisfy  the  statute,  though  not  sufficient  to  pre- 
clude the  buyer  from  suing  the  seller  for  non-delivery  (e) ; 
or  to  enable  the  seller  to  sue  the  buyer  in  an  action  for 
goods  sold  and  delivered  (/).  Upon  a  sale  of  goods  by 
sample  the  seller  delivered  the  goods  to  a  carrier  named  by 
the  buyer,  and  the  buyer  resold  the  goods  by  the  same  sample 
and  directed  the  carrier  to  convey  them  to  the  sub-pur- 
chaser, who  rejected  them  as  not  according  with  the  sample; 
it  was  held  that  there  was  sufficient  evidence  of  an  accept- 
ance within  the  statute  to  admit  parol  evidence  of  the  con- 
tract, though  the  buyer  might  still  object  that  the  goods 
delivered  did  not  agree  with  the  sample  (g).  So,  where 
goods  were  delivered  on  board  a  ship  to  the  order  of  the 
defendant,  who  received  the  bill  of  lading  and  dealt  with  it 
as  owner  of  the  goods,  it  was  held  that  there  was  evidence 


(a)  Phillips  V.  Bitiolli^  2  B.  &  C.  Crompton,    J.,    Currie  v.   Anderson, 
Bll.  2  E.  &  E.  592,  600  j  29  L.  J.  Q.  B. 

(b)  Kershaw  v.  Offden;  3  H.  &  C.  87,  90. 

717  ;  34  L.  J.  Ex.  159.  (e)  Anderson  v.  Scot,  1  Camp.  235, 

(c)  Hanson  t.  Armitage^  5  B.  &  note. 

Aid.  557,658;  Smith  v.  Sumtan,  9  (/)  Per  Patteson,  J.,  C«r/w  v.  Pw^A, 

B.  &  C.  561,  677,  (a).  10  Q.  B.  Ill,  114. 

(d)  Morion  r.  Tibbett,  15  Q.  B.  428 ;  {g)  Morton  v.  Tibbett,  15  Q.  B.  428. 
Parker  v.  Wallis,  6  E.  &  B.  21  ;  per 
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of  an  acceptance  witliin  the  statute  (a) .  The  buyer  under  a 
contract  for  the  sale  of  goods  of  a  certain  description  having 
received  the  goods  delivered  into  his  warehouse^  unpacked 
the  whole,  and  considering  it  inferior  to  the  description  re- 
packed it  and  returned  it ;  it  was  held  that  such  dealing 
with  the  g^ds,  not  being  with  the  intention  of  taking  pos- 
session, did  not  alone  constitute  an  acceptance  (6). 

The  acceptance  of  the  goods  maj  be  made  while  they 
remain  in  the  possession  of  the  seller  and  before  the  actual 
delivery  and  receipt,  which  however  are  also  necessary  to 
satisfy  the  statute  (c).  Thus,  where  the  buyer  selected  the 
specific  good^  to  be  delivered  under  the  contract,  and  they 
were  afterwards  delivered  to  a  carrier  appointed  by  the 
buyer  to  receive  them,  it  was  held  that  there  was  an  accept- 
ance within  the  statute  before  the  delivery  (d) . 

A  carrier  appointed  by  the  buyer  to  receive  the  goods 
from  the  seller  and  carry  them,  or  a  warehouseman  or 
wharfinger  appointed  by  the  buyer  to  receive  the  goods,  is 
not  in  general  authorized  to  accept  them  within  the  statute ; 
so  that  upon  a  sale  of  unascertained  goods  a  delivery  by  the 
seller  to  the  carrier,  or  wharfinger,  or  warehouseman,  ap- 
pointed by  the  buyer  does  not  alone,  without  any  act  of 
acceptance  by  the  buyer,  satisfy  the  statute  (<?).  A  delivery 
of  such  goods  to  a  railway  company  to  be  forwarded  to  a 
station  specified  by  the  buyer,  which  are  duly  forwarded  and 
lie  at  the  orders  of  the  buyer,  does  not  alone  satisfy  the 
statute  (/).  The  delivery  and  receipt  of  such  goods  on 
board  a  ship  chartered  by  the  buyer  for  the  purpose  of  carry- 
ing them  is  not  an  acceptance  by  him  {g)  ;  but  the  buyer 
may  receive  and  so  deal  with  the  bill  of  lading  as  to  be 
equivalent  to  an  acceptance  of  the  goods  {h) . 


(a)  Cvrrie  t.  Anderson,  2  E.  &  E. 
592 ;  29  L.  J.  Q.  B,  87 ;  and  see 
MeredUh  r.  Meigh,  2  E.  &  B.  364. 

(6)  Curti»  T.  Pugh,  10  Q.  B.  111. 

(c)  Cusach  y.  RobinsoHt  1  B.  &  S. 
299 ;  30  L.  J.  Q.  B.  261. 

{(f)  lb. ;  and  see  Saunders  r.  Topp, 
4  Ex.  390. 

(e)  Hanson  t.  Armifage,  5  B.  & 
Aid.  557  ;  Johnson  v.  Dodgson,  2  M. 
&  W.  653;  Hunt  ▼.  Hecht,  8  Ex.  814; 
Mf>rediih  r.  Meigh,  2  E.  &  B.  304  ; 
overruling  Hart  t.  f^atffptf,  3  Camp. 


528  ;  Hari  r.  Bush,  E.  B.  &  E.  494 
27  L.  J.  Q.  B.  271. 

(/)  Norman  v.  Phillips,  14  M.  & 
W.  277  ;  Smith  r.  Hudson,  34  L.  J. 
Q.  B.  145  ;  and  see  Coombs  r.  Bristol 
and  Exeter  Ry.  Co.,  3  H.  &  N.  510 
27  Ti.  J.  Ex.  401 ;  yirholsonr.  Bower, 
1  E.  &  E.  172 ;   28  L.  J.  Q.  B.  97. 

(g)  Acebal  v.  Lerg,  10  Bing.  376. 

(A)  Currie  r.  Anderson,  2  E.  &  £. 
592;  29  L.  J.  Q.  B.  87;  and  see 
Meredith  t.  Meigh,  2  E.  &  B.  364. 
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If  the  buyer  retains  the  goods  for  an  unreasonable  time 
after  delivery  without  communicating  to  the  seller  his  inten- 
tion to  refuse  them,  it  is  evidence  of  his  acceptance  of  the 
goods  (a).  Thus,  where  the  goods  were  delivered  at  a  ware- 
house by  the  order  of  the  buyer,  who  saw  them  there  and 
told  the  warehouseman  that  he  would  not  take  them,  but 
made  no  communication  of  his  refusal  to  the  seller  until  the 
end  of  five  months,  it  was  held  that  there  was  evidence 
proper  for  a  jury  to  consider  of  an  acceptance  {b) . 


Delivery 
and  receipt 
of  the 
goods. 


Construc- 
tive deli- 
very and 
receipt. 

Where  the 
^oodsare 
in  the  pos- 
session of 
the  buyer 
at  the  time 
of  the  sale. 


The  receipt  of  the  goods  imports  a  delivery  of  possession 
to  the  buyer ;  there  is  no  change  of  possession  pr  receipt  of 
the  goods  within  the  statute  while  the  seller  retains  his  lien 
for  the  price  (c).  The  plaintiff  sold  goods  to  the  defendant 
which  were  accepted  by  the  defendant  and  removed  to  his 
warehouse,  but  by  a  term  of  the  contract  of  sale  they  were 
not  to  be  removed  from  thence  until  paid  for ;  it  was  held  that 
the  seller  retained  no  lien  on  the  goods,  but  had  merely  the 
personal  contract  of  the  buyer  not  to  remove  them,  and 
therefore  the  receipt  was  complete  within  the  statute  (rf) . 

There  may  be  a  constructive  delivery  and  receipt  of  the 
goods  without  any  actual  change  of  possession,  by  a  mere 
transfer  of  the  right  to  which  the  possession  is  referred. 

Where  the  possession  is  already  in  the  buyer,  the  delivery 
may  be  efiected  by  a  transfer  of  the  right  of  possession  to  the 
buyer,  as  owner.  Goods  of  the  plaintiff  being  in  the  hands  of 
the  defendant  for  the  purpose  of  being  sold,  it  was  agreed 
between  them  that  the  defendant  should  buy  them  himself; 
he  afterwards  sold  them  to  a  third  party  ;  it  was  held  that 
there  was  evidence  within  the  statute  of  a  receipt  and  accept- 
ance of  the  goods  by  the  defendant  (e).  The  defendant  being 
in  the  occupation  of  a  furnished  house  as  tenant  to  the  plain- 
tiff, it  was  agreed  between  them  that  the  plaintiff  should  sell 
the  furniture  to  the  defendant  at  a  valuation ;  after  the  valua- 


(a)  Bushel  Y.  Wheeler,  15  Q.  B. 
412  J  Normany.  Phillips,  14  M.  &  W. 
277. 

(i)  Bushel  V.  Wheeler,  supra. 

{c)  Tempest  v.  Fitzgerald,  3  B.  & 
Aid.  680;  Carter  v.  Toussaint,  5  B. 


&  Aid.  855 ;  Maherlejf  v.  Sheppard, 
10  Bing.  99,  101  ;  BiU  v.  Bament,  9 
M.  k  W.  36. 

(rf)  Dodsley  v.  Varletf,  12  A.  &  E. 
632. 

{e)  Edan  v.  Dudftehl,  1  Q.  B.  302. 
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tion  was  made  the  defendant  refused  to  complete  the  pur- 
chase^ and  gave  the  plaintiff  notice  to  remove  the  furniture, 
but  he  continued  tenant  of  the  house,  and  continued  to  hold 
the  furniture  until  he  removed  it  to  a  broker^s  and  gave  no- 
tice to  the  plaintiff  of  the  removal ;  the  Court  held  that  there 
was  no  evidence  of  acceptance  by  the  defendant,  but  said 
"  that  if  it  appears  that  the  conduct  of  a  defendant  in  deal- 
ing with  goods  already  in  his  possession  is  wholly  inconsist- 
ent with  the  supposition  that  his  former  possession  continues 
unchanged,  he  may  properly  be  said  to  have  accepted  and  ac- 
tually received  such  goods  under  a  contrnct  so  as  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Frauds,  as  for  in- 
stance if  he  sells  or  attempts  to  sell  goods,  or  if  he  disposes 
absolutely  of  the  whole  or  any  part  of  them,  or  attempts  to 
do  so,  or  alters  the  nature  of  the  property,  or  the  like  '^  (a). 

The  plaintiff  being  in  possession  of  goods  of  the  defend- 
ant under  a  contract  of  hiring,  it  was  agreed  without  writing 
that  the  plaintiff  might  purchase  them  if  he  pleased  at  the 
termination  of  the  hiring,  but  was  not  to  take  them  till  the 
money  was  paid ;  at  the  expiration  of  the  hiring  the  plain- 
tiff tendered  the  price,  but  the  defendant  refused  it  and  de- 
nied the  validity  of  the  bargain,  whereupon  the  plaintiff 
claimed  the  goods  and  proceeded  to  take  them  as  his  own 
under  the  sale ;  it  was  held  that  there  was  no  delivery  and 
receipt  within  the  statute,  because  the  assumption  of  posses- 
sion by  the  plaintiff  was  wrongful  and  without  the  consent  of 
the  defendant  (h). 

Where  the  goods  remain  in  the  actual  possession  of  the  Where  the 
seller,  the  delivery  may  take  place  by  a  transfer  of  the  right  J^^  j^^^j,^ 
of  possession  to  the  buyer,  and  by  the  seller  consenting  to  powewion 
hold  them  as  his  agent.  The  defendant  purchased  some  horses  teller, 
of  the  plaintiff,  and  requested  the  plaintiff  to  keep  them  for 
him.  at  livery,  which  the  plaintiff  acceded  to  and  so  kept 
them  for  him;  it  was  held  that  there  was  a  delivery  and 
receipt  sufficient  to  satisfy  the  statute  (c).     A  complete  bar- 
gain having  been  made  for  the  sale  of  a  horse,  the  seller, 
before  delivering  the  horse,  asked  the  buyer  to  lend  him  the 

(a)  Lilly  white  y.  Deverevx,  16  M.       765. 

W.  285.  (c)  Elmore    t.   Stone,    1    Taunt. 

(b)  Taylor  ▼.  Wakefield,  6  E.  &B.       i58. 
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Where  the   horse  for  a  loumev,  which  the  defendant  assented  to:  it  was 

goods  re-  o  j  ' 

main  in  the  held  that  there  was  a  sufficient  dehvery  and  receipt,  for  that 
of  Se^Uer.  *^fl^r  the  sale  the  seller  held  possession  of  the  horse  as  bor- 
rower from  the  owner  and  not  as  himself  the  owner  (a).  Upon 
a  sale  of  a  stack  of  hay  standing  on  the  seller^s  premises,  the 
sale  of  part  of  it  by  the  buyer  to  another  and  the  taking 
away  of  that  part  by  him  was  held  to  amount  to  a  delivery 
and  receipt  {b).  After  a  sale  of  a  horse,  then  being  in  a 
stable  in  the  possession  of  the  seller,  the  buyer  brought  a 
person  to  see  it  and  offered  to  sell  it  him,  but  he  declined  on 
the  ground  of  an  unsoundness  which  he  discovered,  where- 
upon the  buyer  refused  to  complete  his  purchase  ;  it  was  held 
that  there  was  some  evidence  to  go  to  a  jury  .of  a  delivery 
and  receipt  (c).  The  defendant  bought  a  carriage  in  the  shop 
of  the  plaintiff  and  requested  the  plaintiff  to  keep  it  for  him, 
he  making  occasional  use  of  it  and  returning  it  to  the  shop 
of  the  plaintiff;  it  was  held  that  there  was  a  sufficient  delivery 
and  receipt  [d) .  The  defendant  ordered  some  casks  of  spirits 
of  the  plaintiff,  who  was  a  spirit  merchant  and  kept  a  bonded 
warehouse  for  his  own  and  other  persons'  goods,  the  spirits 
were  to  be  kept  in  bond  in  the  plaintiff's  warehouse  until 
wanted,  the  plaintiff  sent  the  defendant  an  invoice  specify- 
ing the  casks  sold  and  entered  the  casks  in  their  books  as 
the  defendant's,  and  the  defendant  afterwards  asked  the 
plaintiff  to  take  back  the  goods  or  to  resell  them  for  him ; 
it  was  held  that  there  was  evidence  of  a  delivery  and  receipt 
by  the  conversion  of  the  possession  of  the  plaintiff  as  owner 
into  a  possession  as  agent  for  the  buyer  {e). 

On  the  other  hand  it  has  been  held  that  there  was  no  evi- 
dence of  such  constructive  delivery  and  receipt  in  the  follow- 
ing cases : — The  plaintiff  contracted  with  the  defendant  to 
build  him  a  waggon,  and  while  the  waggon  was  in  progress 
the  defendant  employed  a  workman  upon  it  to  fix  on  the 
ironwork  and  a  tilt  {/) : — The  defendant  purchased  several 

(a)  Marmn  y.  Wallace,  6  E.  &  B.  (e)  Castle  v.  Swordery  6  H.  &  N. 

726 ;  25  L.  J.  Q.  B.  869.  828 ;  80  L.  J.  Ex.  310,  reversing  S. 

(i)   Chaplin  v.  Rogerty  1  East,  192.  C.  in  Exchequer  5  H.  &  N.  2S1 ;  29  L. 

(c)  Blenkinsop  r.  Cla^on,  7  Taunt.  J.  Ex.  235. 

597.  (J)  Mahwley  r.  Sheppard,  10  Bing. 

(d)  Beaumont  v.  Brengeriy  5  C.  B.       99. 
801. 
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articles  at  a  tradesman's  shop^  some  of  which  he  marked  with 
a  pencil,  others  were  measured  and  cut  off  larger  bulks  in 
his  presence ;  the  goods  were  afterwards  sent  to  his  house 
but  he  refused  to  accept  them  (a)  : — Upon  a  contract  of  sale 
of  twelve  bushels  of  tares^  being  part  of  a  larger  bulk^  the 
buyer  requested  they  might  remain  in  the  seller's  possession 
until  wanted  for  sowing ;  the  seller  measured  out  twelve 
bushels  and  set  them  apart  with  orders  that  they  should  be 
delivered  to  the  purchaser  when  called  for  (b).  There  can  be 
no  delivery  and  receipt  within  the  statute  so  long  as  the  seller 
retains  the  actual  possession  of  the  goods  sold  with  a  right 
of  lien  for  the  price  (c). 

Where  the  goods  at  the  time  of  the  sale  are  in  the  posses-  Where  the 
sion  of  an  agent  of  the  seller,  the  delivery  may  be  effected  SSn  in  the 
by  a  transfer  of  the  right  of  possession  to  the  buyer,  and  by  i»«««on 
the  agent  continuing  to  hold  them  as  his  agent ;  for  which 
purpose  the  assent  of  the  agent  is  necessary.  The  plaintiff 
sold  to  the  defendant  a  hogshead  of  wine  then  lying  in  the 
London  Docks,  and  gave  him  a  delivery  order;  it  was  held 
that  this  was  not  sufficient  to  satisfy  the  statute,  and  that 
there  could  not  be  any  actual  receipt  of  the  wine  by  the 
vendee  until  the  dock  company  accepted  the  order  for  de- 
livery, and  assented  to  hold  the  wine  as  the  agents  of  the 
vendee  (d) .  And  where  the  buyer  accepts  a  delivery  order 
for  the  goods  and  keeps  it  for  an  unreasonable  length  of 
time,  it  will  not  alone  effect  a  delivery  and  receipt  of  the 
goods^  although  the  retaining  of  the  order  may  be  evidence 
of  an  acceptance  (e). 

By  the  terms  of  the  statute  acceptance  and  receipt  of  part  Acceptanoe 
of  the  goods  sold  is  sufficient  to  except  the  contract  of  sale  ^u^xToF^ 
from  its  operation.     The  acceptance  and  receipt  of  a  sample  the  goodi 
is  sufficient  part  acceptance,  if  the  sample  forms   part  of 

(a)  Baldey  ▼.  Parker,  2  B.&  C.  37 ;  ft  Aid.  S55  ;  ante,  p.  156. 

and  see  Hodgson  ▼.  Le  Bret,  1  Camp.  (d)  Beniall  y.  Bum^  3  fi.  A  C.  423  ; 

233  ;  Ellioit  ▼.  Thomat,  3  M.  &  W.  and  see  BiU  r.  Bament,  9  M.  &  W. 

170,  177.  3r ;  Farima  t.  Home,  16   M.  &  W. 

{b)  Sofoe  V.  Palmer,  3  B.  &  Aid.  119. 

321.  (e)  Farima  v.  Home,  16  M.  &  W. 

(c)   Tempeet  ▼.  Filzgerald^  3  B.  &  119 ;  and  see  ante,  p.  156. 
Aid.  680;   Carter  ▼.  TouMaint,  5  B. 
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Acceptance  the  goods  sold  (a) ;  but  not,  if  the  sample  is  not  part  of  the 

of  part  of    goods  sold  (6) .    Taking  a  sample  out  of  the  goods  delivered 

the^gooda     f^p  ^^^  purpose  of  examining  the  quality  with  a  view  to 

acceptance,  does  not  alone  operate  as  an  acceptance,  and  the 

buyer  may  afterwards  repudiate  the  contract  (c) . 

Where  an  order  is  given  for  several  kinds  of  goods,  or 
a  purchase  is  made  of  several  parcels  of  goods  in  a  manner 
constituting  one  contract,  the  acceptance  and  receipt  of 
one  kind,  or  of  one  parcel  of  the  goods,  is  suflBcient  to  take 
the  whole  contract  out  of  the  operation  of  the  statute  {d). 
An  order  was  given  for  goods,  some  of  which  were  ready 
made  and  the  rest  were  to  be  manufactured,  and  the 
former  goods  were  delivered  and  paid  for;  it  was  held 
that  there  was  one  contract  for  all  the  goods,  and  that  the 
requirements  of  the  statute  respecting  it  were  satisfied  by 
the  acceptance  and  receipt  of  the  goods  delivered  (e) .  The 
defendant  gave  an  order  to  the  plaintiff's  traveller  for  goods 
of  a  certain  kind,  and  at  the  same  time  made  an  offer  to  take 
other  goods,  which  offer  was  then  referred  to  the  plaintiff; 
the  plaintiff  sent  all  the  goods,  and  the  defendant  kept  those 
of  the  former  kind  but  refiised  the  latter  ;  it  was  held  that 
there  were  two  separate  contracts,  and  that  the  acceptance 
of  the  one  kind  of  goods  did  not  except  the  contract  for  the 
other  kind  from  the  operation  of  the  statute  {/). 

By  a  verbal  contract  plaintiff  agreed,  to  sell  to  the  defend- 
ant a  mare  for  £20,  subject  to  the  condition  that  if  it  should 
prove  in  foal  defendant  would  on  receiving  £12  from  plaintiff 
return  it  on  request ;  it  was  held  that  there  was  one  entire 
contract,  which  was  excepted  from  the  operation  of  the  statute 
by  the  delivery  of  the  mare,  8tnd  that  the  plaintiff  might  sue 
the  defendant  for  refiising  to  return  the  mare  on  payment  of 
£12,  without  a  note  or  memorandum  in  writing  {g). 


Givin 
Bometlimg 


JIj^         The  17th  section  also  excepts  from  its  operation  the  cases 

(a)  Hinde  y.  Whitehouse^  7  East,  1  Camp.  233 ;  Biggt  v.  Whisking,  14 

558.  G.  B.  195 ;  see  ante,  p.  140. 

{h)   Cooper  V.  EUton,  7  T.  R.  14.  (e)  Scott  v.  Eastern  Counties  Bg. 

{<)  Nicholson  v.  Bower,  1  El.  &  El.  Co.  12  M.  &  W.  33. 

172  ;  28  L.  J.  Q.  B.  97.  (/)  Price  r.  Lea,  1  B.  &  C.  166. 

(d)  Elliott  V.  Thomas,  3  M.  &  W.  (g)   Williams  v.  Burgess,  10  A,  &, 

170;  OTerruUng  Hodgson  v.  Le  Bret,  E.  499. 
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in  which  "  the  buyer  shall  give  something  in  earnest  to  bind  in  etnmt 
the  bargain  or  in  part  payment.''  A  mode  of  striking  a^^St 
bargain^  said  to  be  customary  in  the  north  of  England^  by  the 
buyer  drawing  a  shilling  across  the  hand  of  the  seller,  was 
held  not  to  take  the  case  out  of  the  statute,  as  it  did  not 
amount  to  payment  of  the  shilling  even  for  a  moment  (a). 
The  plaintiff,  being  indebted  to  the  defendant,  verbally  sold 
to  him  goods  by  sample  to  an  amount  exceeding  the  debt, 
and  it  was  agreed  as  part  of  the  bargain  that  the  plaintiff's 
debt  should  go  in  part  payment  of  the  price  of  the  goods ; 
the  goods  were  sent,  but  the  defendant  refused  to  accept 
them  as  being  inferior  to  sample ;  it  was  held  that  there  was 
no  part  payment  within  the  statute,  but  only  an  agreement 
for  part  payment  contained  in  the  contract  itself  (&). 


Chap.  I.  Sect.  V.  §  3.  Effect  of  the  Statute  of  Frauds. 


Effect  upon  Contracts  within  its 
Operation 161 

As  to  the  Property  in  Goods 
sold  under  such  Contracts...  162 

Upon  Contracts  partly  within 


theStatate 164 

Upon  Contracts  after  Execution 

in  Whole  and  in  Part 165 

Effect  of  Part  Performance  in 

Equity 167 


The  operation  of  the  statute  is  expressed  in  different  words  Effect  of 
in  the  two  sections.     By  the  4th  section  it  is  enacted  that  uj^J^^ 
"  no  action  shall  be  brought  whereby  to  charge  '*  a  person  tracts  with- 
upon  any  contract  of  the  kinds  therein  described ;  by  the  tion, 
1 7th  section  it  is  enacted  that  no  contract  of  the  kind  therein 
described  "  shall  be  allowed  to  be  .good.'* 

Under  either  section  the  defendant  in  an  action  may  deny 
making  the  contract  by  pleading  the  general  issue  or  a  tra- 
verse of  the  contract  charged,  and  avail  himself  of  the 
defence  that  the  contract  comes  within  the  operation  of  the 
statute  (c).     A  special  plea  in  an  action  on  a  contract,  that 


(a)  BlenkUuop  t.  Clayton,  7  Taunt.      653  j  miioti  t.  Thomat,  8  M.  &  W. 
597.  170 ;  Buttemere  t.  Hayes,  5  M.  &  W. 

(6)   Walker  t.  NuMtey,  16  M.  &  W.       456 ;  Eastwood  ▼.  Kemfon,  11  A.  k  E. 
802.  438 ;  Fricker  t.  TkomUmom^  1  M.  & 

(c)  Johnson  t.  Dodgson,  2  M.  &  W.       G.  772. 

M 
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Effect  of  the  contract  is  one  within  the  Statute  of  Frauds  and  does  not 
the  statute.  g^|.^g|y  ^j^^  formal  conditions  required  to  except  it  from  the 
operation  of  the  statute,  used  to  be  held  bad  on  special 
demurrer  before  the  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76,  s.  51,'  whereby  objections  by  special 
demurrer  were  taken  away  (a).  Such  pleas,  though  now 
admissible,  are  not  necessary,  the  general  issue,  as  above 
stated,  being  sufficient  to  raise  the  defence  of  the  statute. 
If  the  defendant  I'aises  no  issue  upon  the  contract  pleaded, 
he  is  taken  to  admit  it  as  charged,  and  has  no  farther 
opportunity  of  objecting  that  it  is  within  the  statute  (6) . 

If  nonaction  can  be  brought  upon  a  contract  by  reason  of 
the  statute,  the  contract  ccuinot  be  made  available  in  a  plea, 
replication,  or  any  other  pleading  (c) . 

A  contract  purporting  to  give  an  interest  in  land  within 
the  4th  section  of  the  statute,  as  a  contract  for  the  purchase 
of  a  growing  crop  of  grass  with  liberty  to  go  on  to  the  land 
for  the  purpose  of  cutting  it,  and  of  which  there  is  no  signed 
note  in  writing,  may  operate  as  a  license  for  the  buyer  to 
enter  upon  the  land,  so  as  to  render  the  entry  lawful  until 
such  license  is  revoked ;  but  it  cannot  b^  made  available  by 
way  of  contract  to  maintain  an  irrevocable  license,  or  for  any 
other  purpose  {d). 

The  4th  section  of  the  statute,  enacting  that  ^'  no  action 
shall  be  brought''  upon  any  of  the  contracts  therein  de- 
scribed unless  there  is  a  note  or  memorandum  in  writing  as 
therein  required,  is  held  to  apply  also  to  procedure ;  and, 
therefore,  an  action  cannot  be  brought  upon  a  foreign  con- 
tract which  falls  within  the  description  in  that  section,  with- 
out the  note  or  memorandum  in  writing,  although  it  may 
be  valid  according  to  the  law  of  the  place  where  it  was 
made  (e). 

Effect  of         A  contract  for  the  sale  of  goods  coming  within  the  opera - 

the  statute 

(a)  LeafY.  Tuion,  10  M.  &  W.  393 j  (d)  Carringion  v.  Hoots,  2  M.  &  W. 

Reade  v.  Lamb,  6  Ex.  130.  248 ;   Croahy  t.  Wadsworthy  6  East, 

(6)  Per    Aldenon,   B.,   Attorney-  602 ;  and  see  ante,  p.  134. 
Q^.  T.  Sitwell,  1  You.  &  Coll.  Ex.  («)  Leroux  v.  Broion,  12  C.  B.  801; 

659,  677,  683.  22  L.  J.  C.  P.  1 ;  and  see  Williams  t. 

(c)  Carringion  v.  RooU,  2  M.  &  W.  Wheeler,  8  0.  B.  N.  S.  299. 
248. 
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tion  of  the  17th  section  is  not  effectual  alone  to  pass  any  ••*®*^. 

*  •'  property  in 

property  in  the  goods  to  the  bajer:  thus,  the  buyer  of  goods  sold, 
goods  under  a  contract  which  was  not  allowed  to  be  good 
by  reason  of  the  statute  was  held  not  to  have  an  insurable 
interest  in  the  goods,  and  consequently  not  entitled  to  re- 
cover upon  a  policy  effected  by  him  upon  the  goods  (a) . 
And  the  buyer  of  goods  under  a  contract  within  the  opera- 
tion of  the  statute  was  held  not  to  be  entitled  to  sue  for  a 
conversion  of  the  goods  by  a  third  party,  although  before  he 
began  his  action,  but  after  the  conversion  was  committed, 
he  obtained  a  memorandum  in  writing  sufficient  to  take  the 
contract  out  of  the  operation  of  the  statute  {b) . 

Upon  a  sale  of  goods  within  the  statute  without  a  written 
memorandum,  the  goods  were  delivered  according  to  the 
contract,  when  the  buyer  being  in  bankrupt  circumstances 
refiised  to  accept  them ;  it  was  held  that  the  property  in  the 
goods  never  vested  in  him,  and  consequently  his  assignees 
had  no  title  to  them  against  the  seller  (c).  Under  a  similar 
contract  the  goods  having  been  delivered  and  lying  at  a 
railway-station  at  the  order  of  the  buyer,  the  seller,  in  con- 
sequence of  the  bankruptcy  of  the  buyer,  before  any  act  of 
acceptance  of  the  goods  by  him,  countermanded  the  deli- 
very ;  it  was  held  that  the  property  never  passed  to  the 
buyer,  and  that  his  assignees  had  no  claim  to  the  goods  (d). 

Where  goods  are  sold  under  a  contract  within  the  opera- 
tion of  the  statute,  and  are  delivered  to  a  carrier  named  by 
the  buyer,  as  thereby  no  property  vests  in  the  buyer,  he  is 
not  competent  to  sue  the  carrier  for  loss  of  or  injury  to  the 
goods  (e)  ;  in  such  case  the  carrier  is  liable  to  the  consignor 
only  (/) ;  and  the  consignee  cannot  acquire  a  right  to  sue 
the  carrier  by  making  a  part  payment,  or  a  part  accept- 
ance, or  obtaining  a  memorandum  in  writing  sufficient  to 


(a)  SloekdaU  r.  Dunlop,  6  M.  &  and  Yorkshire  By.  Co.,  L.  B.  1  G.  P. 

W.  224.  481. 

(6)  Felthouse  t.  Bindley,  11  C.  B.  («)  Coomh*  t.  Bristol  and  JExeier 

N.  8. 869 ;  31  L.  J.  C.  P.  204.  %.  Co.,  8  H.  &  N.  510 ;  27  L.  J. 

(c)  yicholton  r.  Bower,  1  EL  &  El.  Ex.  401 ;  see  amis,  p.  155. 

172  J  28  L.  J.  Q.  B.  97.  (/)  I^-i  and  see  Coats  r.  Chaplin, 

(d)  SmUh  T.  Hudson,  34  L.  J.  Q.  3  Q.  B.  483. 
B.  145  ;  and  seo  Bolton  v.  Lancashire 

m2 
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except  the  sale  of  the  goods  from  the  operation  of  the  sta- 
tute, after  the  happening  of  the  loss  or  injury  and  the  ac- 
cruing of  the  cause  of  action  (a) . 

Contracts  Where  a  contract  is,  in  respect  of  its  matter,  partly  within 
m  the  eta-  the  statute  and  partly  not  within  the  statute,  and  does  not 
partly  not  satisfy  tho  conditions  required  to  except  it  from  the  opera- 
tion of  the  statute,  it  cannot  be  enforced  as  to  that  part 
which  is  not  within  the  statute  {b).  The  plaintiff  charged 
the  defendant  upon  a  contract  within  the  operation  of  the 
4th  section,  that  in  consideration  that  the  plaintiff  would  re- 
lease a  debtor,  the  defendant  promised  to  pay  the  debt,  and 
also  the  expenses  which  the  plaintiff  had  incurred  in  seeking 
to  recover  it ;  it  was  held  that  the  contract  was  indivisible, 
and  that  the  plaintiff  could  not  maintain  an  action  to  recover 
the  expenses  without  showing  a  memorandum  in  writing  (c). 
The  plaintiff  having  taken  the  goods  of  his  tenant  as  a  dis- 
tress for  rent  then  due,  the  defendant  promised  the  plaintiff, 
in  consideration  of  his  abandoning  the  distress,  to  pay  the 
rent  then  due,  and  also  the  rent  that  would  become  due 
at  the  Michaelmas  following;  it  was  held  that  the  pro- 
mise was  entire,  and  the  part  as  to  the  future  rent  being 
within  the  4th  section  of  the  statute,  the  plaintiff  could  not 
maintain  an  action  upon  the  contract  to  recover  the  past 
rent  without  showing  a  proper  memorandum  (d).  A  con- 
tract, that  in  consideration  that  the  plaintiff  would  hire  of  the 
defendant  a  house  and  furniture,  the  defendant  promised  to 
send  in  furniture  into  the  house,  was  held  to  be  inseparable ; 
and  as  it  was  within  the  statute  in  respect  of  the  house,  the 
plaintiff  could  not  sue  the  defendant  for  a  breach  in  not 
sending  in  the  furniture  without  a  memorandum  in  wri- 
ting {e).     The  plaintiff  agreed  to  sell  to  the   defendant  a 


(a)  Morgan  v.  S^ket^  cited  in  Coait  Thomas  v.  Willianu,  10  B.  &  C.  664 ; 

y.    Chaplin,  3  Q.  B.  483,  486;  per  and  see  ffead  v.  Baldrey,  6  A.  &  K. 

Pollock,  G.  B.,  Coombs  v.  Bristol  and  459. 

Sxeter    Ry,    Co.,   3  H.   &   N.   510,  (c)   Chater  v.  BecJcet,  7  T.  K  201. 

515;   27  L.  J.   Ex.   401,402;    per  {d)  Thomas  y.  Williams,  10  B,  & 

Willes,  J.,  Bailey  v.  Sweeting,  9C.  B.  0.  664. 

N.  8.  843,  856.  (<?)  Mechelen  v.  Wallace,  7X.&^. 

{b)  Lexington    v.    Clark,   2  Vent.  49. 
223 ;  Chater  v.  Beeket,  7  T.  R.  201 ; 
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mare  and  foal^  and  keep  and  feed  them  afc  his  own  ex- 
pense  until  the  following  Michaelmas^  and  also  to  keep  and 
feed  another  mare  and  foal  of  the  defendant  for  six  weeks^ 
and  the  defendant  agreed  to  take  the  mare  and  foal  and  pay 
to  the  plaintiff  the  sum  of  £80 ;  it  was  held  to  be  one  con- 
tract^  and  as  it  appeared  that  the  value  of  the  mare  and  foal 
was  above  £10,  the  contract  was  within  the  statute  (a). 

The  defendant,  being  about  to  take  possession  of  a  farm 
of  which  the  plaintiff  was  the  previous  occupier,  bargained 
with  him  without  writing  for  the  sale  of  the  crops,  and  also 
of  the  dead  stock,  at  distinct  prices ;  it  was  held  that  the 
plaintiff  might  recover  the  price  of  the  latter,  notwitlistand- 
ing  the  contract  for  the  crops  might  bo  for  an  interest  in 
land,  as  they  were  distinct  contracts  (b).  The  defendant 
sold  to  the  plaintiff  the  possession  of  a  shop  and  slaughter- 
house  for  £37,  and  it  was  agreed  that  in  case  a  license  to 
use  the  slaughter-house  should  be  refused,  the  defendant 
would  repay  to  the  plaintiff  £10 ;  the  plaintiff  having  taken 
possession  and  paid  the  price,  the  license  was  refused,  and 
he  sued  the  defendant  for  the  £10;  it  was  held  that  he 
might  maintain  the  action  without  a  written  memorandum, 
because  there  were  substantially  two  contracts,  and  the  one 
sued  on  was  not  within  the  statute  (c). 

The  execution  of  the  contract,  so  far  as  the  matter  of  it  is  Effect  of 
within  the  statute,  does  not  take  the  contract  out  of  the  ope-  after  execu- 
ration  of  the  statute,  so  as  to  admit  of  an  action  upon  it  in  Jj,^t^^ 
respect  of  the  part  remaining  executory,  although  that  part  whole  and 
taken  alone  does  not  relate  to  a  matter  within  the  statute  (cQ . 
The  plaintiff  agreed  to  give  up  the  tenancy  of  a  farm  to  the 
defendant,  in  consideration  of  which  the  defendant  promised 
to  pay  the  plaintiff  £100  when  he  should  become  such  tenant ; 
the  defendant  having  obtained  the  posscHsion  of  Xhe  farm  as 
tenant,  the  plaintiff  brought  an  action  on  the  contract  to 
recover  the  £100 ;  it  was  held  that  the  plaintiff  could  not 

(a)  i/armaj»v.i2ffer«,18C.B.  687;  503,  Crompton,  J.,  duaentierUe ;  and 
25  L.  J.  C.  P.  257.  Bee  Hodgson  t.  Johnson,  E.  B.  &  E. 

(b)  Mauield  v.  Wadtle^,  3  B.  &  C.  685,  690 ;  28  L.  J.  Q.  B.  88,  90. 
357.  (rf)  Cocking  v.  Ward,  1  C.  B.  858  j 

(c)  Green  r,  Saddington,  7  E.  &  B.  Teal  ▼.  Aulg,  2  B.  &  B.  99. 
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Effect  of     maintain  the  action  without  showing  a  memorandum  of  the 

^r  «^-  contract  in  writing  (a) . 

tionof  the       But  it  scems  that  a  plaintiff  miffht  in  some  cases  recover 

contract.  ,  .  °  . 

upon  a  contract  implied  from  the  execution  of  the  conside- 
ration, where  he  could  not  recover  upon  the  original  contract 
by  reason  of  the  statute  {b) .  The  defendant  being  tenant 
to  the  plaintiff,  it  was  agreed  without  writing  that,  if  the 
plaintiff  would  consent  to  an  assignment  of  the  tenancy  to 
a  third  party,  the  defendant  would  pay  to  the  plaintiff  £40 
out  of  the  sum  of  £100  which  the  new  tenant  was  to  pay 
him  for  the  assignment ;  the  assignment  having  been  com- 
pleted and  the  money  paid  to  the  defendant,  it  was  held 
that  the  plaintiff  might  recover  his  share  as  money  received 
to  his  use,  although  the  original  agreement  as  relating  to 
an  interest  in  land  came  within  the  operation  of  the  sta- 
tute (c).  The  plaintiff  let  land  to  the  defendant  on  the 
terms  of  being  paid  a  moiety  of  the  crops  instead  of  rent ; 
it  was  afterwards  agreed  that  the  defendant  should  keep 
jbhe  crops  and  pay  the  plaintiff  the  value  of  the  moiety,  and 
the  crops  were  appraised  between  them  for  the  purpose  of 
ascertaining  the  amount ;  it  was  held  that  the  plaintiff  might 
recover  this  sum  as  the  price  of  the  moiety  of  the  crops 
sold  to  the  defendant,  although  the  original  agreement  con- 
cerning the  land  was  not  in  writing  (cZ). 

Whatever  is  done  in  execution  of  a  contract  within  the 
operation  of  the  statute  is  valid,  although  the  contract  may 
be  incapable  of  being  enforced  by  reason  of  not  satisfying 
the  requirements  of  the  statute.  Thus,  a  person,  having 
paid  money  under  a  contract  within  the  statute  which  he 
cannot  enforce  for  want  of  a  written  memorandum,  is  not, 
on  that  account,  entitled  to  recover  it  back  (e).  An  agent, 
having  paid  money  by  authority  of  his  principal  in  discharge 
of  a  contract  within  the  statute,  which  could  not  have  been 
enforced  by  action,  may  recover  the  amount  from  the  prin- 
cipal {/). 

An  agreement  was  made  to  discharge  a  debt  by  giving  up 

(a)   Cockiftff  V.  Ward,  1  0.  B.  868.  (d)  PouUer  v.  Killinghech,  1  B.  & 

(6)  Souch  y.  Slrawbridge,  2  C.  B.  P.  397. 

808,  814  ;  Harman  t.  Reeve,  18  C.  B.  {e)  Sweet  v.  Lee,  3  M.  &  G.  452. 

587,  593,  596 ;  see  ante,  p.  36,  72.  (  f)  Pawle  t.  Ounn,  4  Bing.  N.  C. 

('■)   Orifftth  V.  Yonng,  12  Etwt,  613.  4i5. 
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possession  of  a  public  house  and  stock  in  trade  to  the  cre- 
ditor, and  the  agreement  was  executed  by  delivery  up  and 
acceptance  of  the  possession ;  it  was  held  that,  though  the 
agreement  could  not  have  been  enforced  for  want  of  evidence 
to  satisfy  the  statute,  it  might  be  proved  without  writing  for 
the  purpose  of  showing  the  discharge  of  the  debt  (a). 

So,  the  effect  of  an  account  stated,  admitting  a  debt  and 
raising  an  impUed  contract  to  pay  it,  cannot  be  obviated  by 
showing  that  the  account  was  stated  respecting  a  debt  due 
under  a  contract  within  the  operation  of  the  statute,  if  the 
consideration  of  the  debt  has  been  completely  executed  (h) ; 
but  the  effect  of  such  an  account  stated  may  be  obviated  by 
showing  that  it  was  stated  respecting  a  debt  under  a  contract 
within  the  operation  of  the  statute  which  was  executory  at 
the  time  of  stating  the  account  (c) , 

In  equity  part  performance  of  the  contract  in  a  material  Effect  of 
particular  takes  the  contract  out  of  the  operation  of  the  sta-  foJI^JE^  i 
tute,  upon  the  ground  that  it  would  effect  a  fraud,  if  after  one  ©qoity- 
party  has  performed  an  agreement  on  his  side,  the  other  party 
should  refuse  performance  of  it  under  a  plea   of  the  sta- 
tute  {d). 

A  marriage  taking  place  in  pursuance  of  a  parol  agreement 
made  in  consideration  of  marriage  is  held  not  to  be  a  part 
performance  within  the  rule  of  equity  {e) ;  a  marriage  set- 
tlement made  in  pursuance  of  such  agreement  is  such  a  part 
performance  (/). 

Part  performance  by  the  party  to  be  charged  will  not  take 
a  case  out  of  the  operation  of  the  statute  within  the  rule  of 
equity  {g). 

There  is  no  similar. doctrine  in  law  respecting  part  per- 
formance of  the  contract  (h) ;  but  the  17th  section,  relating 

(a)  Lavety  y.   TurUtf,  6  H.  &  N.  {e)  Lastence  v.  Tierneyy  1   Mac.  k 

239  ;  30  L.  J.  Ex.  49.  Gord.  551,  571  ;  Caton  y.  Colon,  34 

(6)  Cocking  y.  Ward,  1  C.  B.  858 ;  L.  J.  C.  564 ;  36  ib.  292 ;  L.  Rep.  1 

Knowleg  r.   Michel,   13   East,   249 ;  Ch.  Ap.  137. 

Seago  v.  Deane,  4  Bing.  459  ;  and  see  (/)  De  Biel  y.  Thompson,  3  Beay. 

ante,  p.  72.  469. 

(r)  Earl  Falmouth  y.  Thomas,  1  C.  {y)  Caton  v.  Caton,  L.  B.  1  Ch.  A  p. 

k  M.  89.  137;  35  L.  J.  C.  292. 

(d)  Story,  Equity  Jur.  §  769,  760;  (A)  See  Massey  y.  Johnson,  1  Ex. 

Nunn  y.  Fabian,  L.  R.  1  Cii.  Ap.  35  ;  241,  252. 
35  L.  J.  C.  140. 
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to  contracts  for  the  sale  of  goods  above  the  value  of  ten 
pounds,  expressly  excepts  from  its  operation  those  cases  in 
which  there  has  been  a  part  acceptance  of  the  goods  sold, 
or  a  part  payment  of  the  price  (a). 


Chap.  I.  Sect.  VI.  §  1.  Mistake. 


Mistake. 


Mistake  %..  168 

Of  one  Partj,  not  known  to 

the  other     ..  168 

Of  one  Party,  known  to  the 

other   171 

Of  both  Parties,  in  expreeaing 

the  Agreement  172 


Of  both  Parties,  in  a  Matter 
inducing  the  Agreement    . . .  176 

Of  both  Parties,  as  to  the  Ap- 
plication of  the  Agreement  178 

Mistake  as  Matter  for  Plead- 
ings at  Law  upon  equitable 
Orounds 179 


In  contracts  founded  on  agreement,  whether  simple  con- 
tracts or  contracts  under  seal,  the  agreement,  apparently 
complete  and  sufficient  to  establish  the  contract,  may  be 
vitiated  by  causes  influencing  the  agreement,  which  under 
certain  conditions  may  render  it  void  of  legal  effect.  The 
causes  which  may  thus  qualify  the  legal  effect  of  an  appa- 
rently valid  agreement  are  mistake,  fraud,  and  duress. 

Mistake  is  occasioned  by  the  ignorance  or  misconception 
of  some  matter,  by  reason  of  which  the  agreement  appa- 
rently made  is  not  the  agreement  intended  to  be  made,  or  is 
one  which  would  not  have  been  made  but  for  the  mistake ; 
and  the  question  arises  as  to  the  effect  of  such  mistake  upon 
the  operation  of  the  agreement  in  creating  a  contract. 


Mistake  of 
one  party 
not  Known 
to  the 
other. 


The  mistake  may  be  that  of  one  party  only  j  or  there  may 
be  a  mistake  of  both  parties  respecting  the  same  matter 
and  thus  there  arise  two  different  conditions  of  the  ques- 
tion, which  are  governed  by  considerations  of  a  different 
character. 

The  mistake  of  one  party  only  is  attended  with  different 
consequences  accordingly  as  the  other  party  is,  or  is  not,  cog- 
nisant of  the  mistake. 

The  law  judges  of  an  agreement  between  two  persons  ex- 


(a)  See  ante,  p.  159,  160. 
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clusively  from  those  expressions  of  their  intention  which  are 
communicated  between  them  (a) ;  consequently^  an  agreement 
cannot  be  affected  by  the  mistake  of  either  party  in  express- 
ing his  intention  or  in  his  motives,  of  which  the  other  party 
has  no  knowledge^  and  the  party  who  has  entered  into  an 
agreement  under  such  mistake  is  bound  by  the  agreement 
actually  made^  and  cannot  assert  his  mistake  in  avoidance  of 
the  agreement. 

The  defendant  sold  to  the  plaintiff  a  hundred  chests  of  tea 
out  of  a  specific  cargo,  to  be  equal  to  a  sample  shown  at  the 
time  of  the  sale^  which  the  defendant  then  believed  to  be  a 
sample  of  the  cargo^  but  which  was  not  in  fact  a  sample  of 
that  cargo^  but  of  a  different  tea ;  it  was  hold  that  the  de- 
fendant had  not  the  right  of  avoiding  the  contract  by  giving 
notice  to  the  plaintiff  of  the  mistake  respecting  the  sample; 
and  in  an  action  for  not  delivering  the  tea^  a  plea  on  equita- 
ble grounds  to  the  effect  that  he  had  given  notice  of  the  mis- 
take and  of  his  intention  to  treat  the  contract  as  void  on 
account  of  the  mistake^  was  held  a  bad  plea  {b) . 

At  a  sale  by  auction  a  lot  was  knocked  down  to  the  de- 
fendant at  the  price  of  eighty-eight  guineas^  and  delivered  to 
him  immediately ;  shortly  after  receiving  the  articles,  he 
stated  that  he  supposed  the  bidding  had  been  forty-eight 
guineas  and  refused  to  accept  them ;  it  was  held  that  he 
might  set  up  this  mistake  in  order  to  show  that  his  accept- 
ance of  the  goods  was  not  such  an  acceptance  of  the  owner- 
ship as  was  required  by  the  Statute  of  Frauds  in  order  to 
charge  him  with  the  contract  without  a  memorandum  in 
writing  (c).  In  this  case,  it  will  be  observed,  the  question 
was  whether  parol  evidence  of  the  contract  was  admissible, 
and  not  whether  a  mistake  of  one  party  only  could  be  as- 
serted for  the  purpose  of  escaping  from  a  contract  made  by 
him.  If  the  contract  could  have  been  proved,  the  defendant, 
it  is  submitted,  would  have  been  held  bound  by  the  bidding 
which  he  had  in  fact  made. 

Upon  this  principle,  in  the  case  of  a  written  agreement, 
it  is  not  competent  for  either  of  the  parties  to  avoid  its  effect 

(a)  See  ante,  p.  8.  (e)  Philiips  r.  BUtolli,  2  B.  A  C. 

{b)  SeoU  r.  lAttledaUy  8  E.  &  B.       511  ;  ante,  p.  153. 
815  ;  27  L.  J.  Q.  B.  201. 
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by  merely  showing  that  he  understood  the  terms  in  a  different 
sense  from  that  which  they  bear  in  their  grammatical  con- 
struction and  legal  effect  (a) . 
Migfcake  in  Where  a  party  is  mistaken  in  his  motive  for  entering  into 
partj.  a  contract^  or  in  his  expectations  respecting  it,  such  mistake 
does  not  affect  the  validity  of  the  contract.  If  a  person  pur- 
chases a  specific  article,  believing  that  it  will  answer  a  par- 
ticular purpose  to  which  he  intends  to  put  it,  and  it  fails  to 
do  so,  he  is  not  the  less,  on  that  account,  bound  to  pay  for 
it  {b) ,  A  person  executed  a  deed  in  the  belief  that  another 
person  would  also  execute  it,  but  did  not  deliver  it  as  an  es- 
crow conditional  upon  such  execution,  and  was  not  betrayed 
into  executing  it  by  any  fraud  or  misrepresentation ;  he  was 
held  bound  by  the  deed,  although  the  person  expected  by 
him  to  execute  failed  to  do  so  (c).  A  person  being  desirous 
of  becoming  a  freeholder  of  Essex  contracted  to  purchase  a 
house  on  the  north  side  of  the  river  Thames,  which  he  sup- 
posed to  be  in  that  county  but  which  proved  to  be  in  Kent ; 
the  contract  was  held  binding,  and  he  was  compelled  in 
equity  to  complete  the  purchase  (d), 
Spedfio  A  Court  of  Equity  will  in  some  cases  refuse  to  grant  a 

ance°""'     plaintiff  the  peculiar  remedy  of  specific  performance  of  a 

rofiiaed  on  contract  which  the  defendant  has  entered  into  under  a  mis- 
ground  of       , 
mistake,      take,-  although  the  plaintiff  was  not  privy  to  the  mistake  or 

implicated  in  its  origin;  but  a  Court  of  Equity  will  not 
rectify  or  rescind  a  contract  merely  on  the  ground  of  a  mis- 
take of  one  of  the  parties  in  making  it  {e).  Thus,  specific 
performance  was  refused  in  the  following  instances: — against 
the  purchaser  of  a  lot  at  an  auction,  who  had  by  mistake 
bid  for  and  bought  a  different  lot  than  that  which  he  had 
intended  (/) ;  against  a  vendor  who  had  reserved  a  bidding 
for  the  protection  of  the  estate,  but  his  agent  by  mistake 
omitted  to  bid,  and  the   estate  was  knocked  down   at  *a 


(a)  See  ante,  p.  103 ;  and  see  ffoison  678 ;  7  Ves.  270 ;  but  see  1  Bro.  C.  C. 

T.  Browne,  9  G.  B.  N.  S.  4^12  ;  30  L.  440  (2). 

J.  C.  P.  106,  (e)  Alvanley  v.  Kinnaird,  2  Mac.  & 

(ft)   Chanter  v.  Hopkins,  A^^l.  &  W.  G.  1 ;   Sells  v.   Sella,  1  Drew.  &  Sm. 

399;  OUinanl  v.  Baifle^,  5  Q.  B.  288.  42  ;    29  L.  J.  C.  500  ;  Swaisland  r. 

(ff)   Cumberlege  v.  Laweon,  1  C.  B.  Deareley,  29  Beav.  430  j  80  L.  J.  C, 

N.  8.  709 ;  26  L.  J.  C.  P.  120.  652. 

{d)  Shirley  v.  Davis,  cited  6  Ves.  (/)  Matins  v.  Freeman,  2  Keen,  25. 
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smaller  price  tlian  he  intended  (a) ;  against  a  vendor^  where 
before  the  sale  by  auction  the  printed  particulars  and  con- 
ditions of  sale  had  been  altered  in  writing  in  a  material 
point,  of  which  the  purchaser  was  not  aware,  and  the 
auctioneer  by  mistake  signed  the  contract  on  a  copy  of  the 
particulars  which  had  not  been  altered  {h) ;  against  the 
vendor  of  an  estate  who  had  contracted  to  sell  under  the 
mistaken  notion  that  he  was  the  owner  of  the  fee,  but  who 
had  only  a  limited  estate  (c) ;  against  a  vendor  who  had 
agreed  by  mistake  to  sell  the  whole  of  an  estate,  of  which  he 
was  entitled  only  to  a  part  (d) ;  against  a  landlord  who  had 
agreed  to  let  a  farm,  a  particular  portion  of  which  he  had 
not  intended  to  include  in  the  lease  (e) ;  against  a  landlord 
who  had  signed  an  agreement  for  a  lease  in  which  he  had 
omitted  by  mistake  to  specify  that  he  required  a  premium 
of  £500  for  the  lease  (/). 

Where  the  mistake  of  the  one  party  is  known  to  the  other  Miiuke  of 
at  the  time  of  making  the  contract,  the  fact  that  the  latter  ^oim^to 
knows  of  the  mistake  may  have  an  important  effect  upon  ^«  ^*^^ 
the  validity  of  the  contract. 

If  he  has  himself  by  misrepresentation  caused  the  mistake 
for  the  purpose  of  obtaining  the  contract,  his  conduct  may 
amount  to  fraud,  which  is  the  subject  of  separate  considera- 
tion (g).     ' 

If  he  knows  of  the  mistake  of  the  other  party  but  is  not 
responsible  for  causing  it,  and  in  making  the  agreement  is 
merely  silent  respecting  it,  the  question  seems  to  depend 
upon  the  nature  of  the  mistake. 

If  the  mistake  is  in  the  expression  of  the  agreement,  it 
would  seem  that  he  could  not  hold  the  other  party  to  an 
expression  of  intention  which  he  knew  to  be  not  in  accord- 
ance with  his  real  intention,  and,  in  equity  at  least,  the  agree- 
ment would  be  held  to  be  void  {h) . 

(a)  Mason  r.  ArmiUtgey  13  Ves.  25.  {e)  Marquis    Townshend  t.  Stan- 

(b)  Manser  y.  Baek^  6  Hare,  443  ;  ifroom,  6  Ves.  328. 
tmdaeeSwaislandT.Dearsley,  29Beav.  (/)   Wood  v.  Scarih,  2K.  kJ,  33. 
430  ;  30  L.  J.  C.  6:>2.  (^)  Post,  Chap.  I,  Sect.  VI,  §  2. 

(c)  Howell  y.  George,  1  MmIcI.  1  ;  (A)  See  Gorrarrf v. ^ranih^/, 30 BeaT. 
and  »ee  Hood  y.  0(^/a}Mf«r,  34  Bear.  445;  31  L.  J.  C.  604;  cited  post, 
613,  519  ;  34  L.  J.  C.  528,  529.  p.  176. 

(rf)    Wheailey  v.  Slade,  4  Sim.  126 


172  CHAP.  I.  FORMATION  OP  CONTRACTS. 

If  the  mistake  is  not  in  the  agreement  itself,  but  in  some 
fact  materially  inducing  the  agreement,  the.  question  seems 
to  depend  upon  the  nature  of  the  contract.  In  contracts 
relating  to  certain  matters  the  one  party  is  bound  to  inform 
the  other  party  of  all  he  knows  concerning  the  matter  of  the 
contract  so  as  to  prevent  aU  mistake  or  misapprehension  in 
the  latter  party  ;  thus,  in  contracts  of  insurance  it  is  a  con- 
dition of  the  contract  that  the  insured  should  inform  the 
insurer  of  every  circumstance  material  to  the  risk  insured 
against,  and  the  concealment  by  the  insured  of  any  such 
circumstance,  however  innocent,  avoids  the  contract  (a). 
But  unless  the  nature  of  the  contract  imports  such  a  con- 
dition, the  mere  knowledge  in  the  one  party  of  a  mistake  in 
the  other  party,  without  fraud,  seems,  in  general,  to  con- 
stitute no  suflBcient  ground  in  law  for  avoiding  their  agree- 
ment (fc). 

Miatake  Both  parties  may  be  involved  in  a  mistake  respecting  the 

bo^iwtiw  same  matter.     Such  mistake  may  occur  in  the  expression  of 
their  agreement,  or  in  some  matter  inducing  their  agree- 
ment, or  in  some  matter  to  which  the  agreement  is  to  be 
applied ;  which  cases  require  separate  consideration. 
Mistake  of      -^  mistake  may  be  made  by  both  parties  in  expressing 
bothparties  their  asTeement,  where  the  parties,  ha  vine:  aerreed  upon  cer- 
ing  the       tain  terms,  further  agree  to  reduce  those  terms  into  writing, 
**^^®'°^'^ '  and  to  be  bound  by  the  written  document  as  containing  the 
terms  of  their  agreement,  but  an  error  is  made  in  reducing  the 
terms  into  writing,  so  that  the  writing  agreed  upon  as  conclu- 
sive between  them  does  not  contain  the  agreement  intended 
to  be  made.     The  rule  of  law  here  applies  that  the  agree- 
ment in  writing  cannot  be  varied  by  external  evidence; 
consequently,  the  parties  are  bound  in  law  by  the  written 
document  which  they  have  accepted  as  their  agreement  (c) . 
The  plaintiff  made  a  written  agreement  with  the  defend- 
ant to  do  work  for  him  in  certain  houses  "  in  South  Street 
and  Southampton  Street,^'  and  brought  an  action  upon  the 
agreement,  stating  it  in   the   declaration   according  to  its 
terms ;  under  the  plea  of  non  assumpsit  it  was  held  that  the 
plaintiff  was  entitled  to  the  verdict  on  proof  of  the  written 

(a)  See  post,  p.  199.  (*)  See  post,  p.  184.  (r)  See  anU,  p.  103. 
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agreement,  and  that  evidence  was  not  admisHible  on  the  part 
of  the  defendant  to  show  that  the  word  ''and''  was  inserted 
by  mistake,  and  that  the  agreement  really  intended  to  be 
made  was  for  work  in  houses  "in  South  Street,  Southampton 
Street"  (a).  A  policy  of  insurance  was  made  on  the  profits 
of  a  cargo  to  be  carried  by  a  particular  ship  "  beginning  the 
adventure  from  the  loading  on  board  the  shipj ''  the  plain- 
tiff was  not  permitted  to  vary  the  terms  of  the  policy  by  a 
correspondence,  showing  that  the  contract  was  intended  to 
include  an  insurance  against  the  profits  being  lost  by  reason 
of  a  loss  of  the  ship  during  her  voyage  to  the  port  of  load- 
ing, although  the  premium  was  at  a  higher  rate  than  would 
have  been  charged  for  an  insurance  not  covering  such 
risk  (b). 

Where  the  mistake  in  a  written  agreement  is  so  obvious 
on  the  face  of  it  as  to  leave  no  doubt  of  the  intention  of  the 
parties  without  the  assistance  of  external  evidence,  the  con- 
tract is  construed  according  to  the  obvious  intention  of  the 
parties.  Accordingly,  where  it  was  manifest  on  the  face  of  an 
instrument  that  one  name  had  been  written  by  mistake  for 
another,  the  Court  read  the  instrument  with  the  mistake  cor- 
rected (c).  So,  where  in  a  bond  the  condition  was  written 
that  it  should  be  void  if  the  obligor  did  "  not ''  pay  a  sum  of 
money,  the  Court  recognized  the  "  not "  as  inserted  by  mis- 
take, and  read  the  bond  without  it  (d) . 

A  bond  stated  that  the  obligor  became  bound  in  7700, 
without  adding  any  denomination,  but  the  condition  showed 
that  the  bond  was  given  to  secure  the  payment  of  certain 
sums  of  money,  reckoned  in  pounds  sterling,  in  manner 
therein  mentioned ;  the  Court  held  that  the  intention  suffi- 
ciently appeared  firom  the  whole  bond,  that  the  obligor  should 
become  bound  in  7700  pounds  sterling,  and  that  the  word 
"  pounds ''  might  be  supplied  (e) .  So  thQ  word  "  month ''  in  a 
written  agreement,  which  prim  a  facie  means  lunar  month,  has 
been  construed  by  the  context  as  meaning  calendar  month  (/). 


(a)  HitchinT.  Oroam,  5  0.  B.  615.  (d)  Case  cited  by  Lord   St.  Leo- 

(6)  Halhead  y.  Towig,  6  £.  &  B.  nards,  23  L.  J.  G.  697,  708. 

312;  25  L.  J.  Q.  B.  290.  (e)   Coles  y.  Hulme,  8  B.  &  C.  568. 

(c)  WiUon  V.  WiUon,  23  L.  J,  C.  (/)  Lang  y.  Gale,  1  M.  &  S.  Ill ; 

697.  i2.  ▼.  Chawton,  1  Q.  $.  247. 
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A  bill  of  exchange  was  headed  with  the  figures  £245  and 
was  drawn  upon  a  stamp  sufficient  for  that  amount,  but  was 
expressed  in  words  in  the  body  of  the  bill  to  be  drawn  for 
two  hundred  pounds;  it  was  held  to  be  a  bill  for  £200,  and 
evidence  was  not  admitted  to  show  that  it  was  intended  to 
be  for  £245  and  that  the  words  *'and  forty-five'*  were 
omitted  by  mistake  (a) .  An  agreement  dated  24  October 
referred  to  a  bill  of  exchange  "  payable  at  three  months  from 
this  date,'*  and  it  appeared  there  was  a  bill  of  exchange 
dated  25  October  and  agreeing  in  all  other  respects  with  the 
description  of  the  bill  referred  to  in  the  agreement ;  it  was 
held  that  the  bill  was  sufficiently  identified  in  the  agree- 
ment (fe). 

Where  the  parties  themselves  subsequently  alter  the 
agreement  so  as  to  make  it  conform  with  their  original  in- 
tention, extrinsic  evidence  is  admissible  to  explain  the  al- 
teration and  to  show  that  the  agreement  as  originally 
framed  did  not  accord  with  the  real  agreement  {c) . 

Kuleg  of  The  strict  rule  of  law  is  largely  tempered  by  the  doctrines 
Equity  as  ^^^  practice  of  the  Courts  of  Equity ;  for  a  Court  of  Equity 
mento  con-  wiU  not  enforce  a  contract  which  has  been  drawn  up  by  mis- 
iJJJ2m.*  ^>^Q  in  terms  not  in  conformity  with  the  real  agreement  of 
the  parties ;  and  will  in  some  cases  reform  or  set  aside  the 
.mistaken  agreement. 

The  defence  that  the  contract  sought  to  be  enforced  is  not 
in  conformity  with  the  real  agreement,  but  has  been  drawn 
up  incorrectly  by  mistake,  may  be  set  up  in  answer  to  a  bill 
for  specific  performance  (d) .  In  such  case,  if  the  plaintiff 
will  not  accept  specific  performance  with  the  variation  in  the 
agreement  set  up  and  proved  bv  the  defendant,  his  bill  is 
dismissed;  but  if  he  is  willing  to  adopt  the  variation,  he 
may  have  a  decree  {e) ;  and  specific  performance  of  the  agree- 

(a)  Saunderton  v.  Piper y  5  Bing.  Lord  Gordon  y.  Marquis  ofSertford^ 

N.  C.  425.  2  Madd.  106. 

(ft)    WcM  r,  Seame,  13  C.  B.  N.  S.  (<?)   Clark  v.  Grant,  14  Yes.  519 ; 

292  ;  82  L.  J.  G.  P.  34.  Ramfhottomy,  Gotden,  1  Y.  &  B.  165; 

(e)  See  pott.  Chap.   lY,   Sect.  II,  London  and  Birmingham  J2y.  Co,  r. 

"  Alteration  of  Written  Instrument."  WitUer,  Or.  &   Ph.   57  ;    Martin   v. 

id)  Joynet  y.  Stalham,  3  Atk.  388;  Ptfcroft,  2  De  Qt.  M.  &  G.  785 ;  22 

Garrard  y.  Griming,  2  Swanst.  244 ;  L.  J.  G.  94. 
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ment  with  the  variations  proved,  may  be  decreed  at  the  in- 
stance of  the  defendant  without  a  cross  bill  {a) . 

Upon  sufficient  proof  of  the  mistake  and  of  the  agree- 
ment really  made,  a  Court  of  Equity  exercises  a  jurisdiction 
to  rectify  the  contract,  and  to  enforce  it  in  its  corrected 
state  {b).  In  the  exercise  of  this  jurisdiction  a  Court  of 
Equity  necessarily  receives  evidence  of  the  real  agreement 
in  variation  of  the  terms  of  the  written  agreement  (r) . 

'^  In  the  ordinary  case  of  rectifying  mistakes  in  an  instru- 
ment where  it  is  sought  to  alter  the  instrument  in  any  pre- 
scribed or  definite  mode,  the  mistake  must  be  the  concurrent 
mistake  of  all  the  parties.  In  such  cases  it  is  necessary  to 
prove  not  only  that  there  has  been  a  mistake  in  what  has 
been  done,  but  also  what  was  intended  to  be  done,  in  order 
that  the  instrument  may  be  set  right  according  to  what  was 
really  so  intended ;  for  in  such  a  case,  if  the  parties  took 
different  views  of  what  was  intended,  there  would  be  no  con- 
tract between  them  which  could  be  carried  into  effect  by 
rectifying  the  instrument"  (d). 

Where  a  document  has  been  signed  as  an  agreement  in  a 
common  mistake  as  to  its  contents,  and  it  appears  that  no 
real  agreement  was  come  to  between  the  parties  according 
to  which  it  might  be  rectified,  the  Court  will  set  it  aside  (e). 
An  agreement  for  a  lease  was  drawn  up  and  signed  stating 
two  different  sums  for  the  rent  in  different  parts  of  the  agree- 
ment, the  larger  sum  being  that  previously  settled  and  in- 
tended to  be  inserted ;  afterwards  the  lease  was  drawn  up 
as  agreed,  but  stated  the  smaller  sum  as  the  rent,  and  was 
executed  by  the  lessor  in  ignorance  of  the  mistake,  and  by 
the  lessee  with  knowledge  of  it ;  it  was  held  that  the  lease 
could  not  be  rectified  against  the  lessee,  because  the  agree- 
ment for  the  lease  contained  contradictory  statements,  as  to 
the  amount  of  the  rent,  but  that  the  lessee  should  have  an 


(a)  Fife  v.  Clayton,  13  Vee.  646.  Mackcuf,  81  L.  J.  C.  697,  709 ;  per 

{h)  See  HenkU  y.  SoyeU  Exchange  Roroilly,  M.  R.,  Murray  y.  Parker, 

Aas.  Co.,  1  Ve«.  Sen.  317  ;  Baker  y.  19  Beav.  306,  808. 
Faine,  1  Ves.  Sen.  456 ;  Motleiit  y.  (e)  Ih,  j  Calverley  y.  Williame,  1 

London  Ass.  Co.,  1  Atk.  646.  Yes.  Jun.  210 ;  Price  y.  Ley^  32  L. 

{c)  Ball  y.  Storie,  1  Sim.  &  Stu.  J.  C.  630;  Fowler  y.  Sottish  Life 

210,  219.  Ass.  Co.,  28  L.  J.  C.  226. 

(d)  Per  Turner,  L.  J.,  Benil^  y. 
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option  to  take  a  corrected  lease^  or  to  give  up  the  one  exe- 
cuted, paying  for  the  use  and  occupation  of  the  premises  up 
to  that  time  at  the  higher  rent  (a). 

Where  the  contract  is  within  the  Statute  of  Frauds,  the 
real  agreement  cannot,  in  general,  be  proved  without  satis- 
fying the  requirements  of  that  statute  {b) ;  but  it  has  been 
held  to  be  no  objection  to  a  claim  for  specific  performance 
of  a  written  contract,  that  a  provision  was  verbally  agreed 
to  which  was  not  inserted  in  the  writing,  if  the  plaintifi*  will 
consent  to  the  performance  of  the  omitted  term  (c) . 

Mistake  of      Where  the  agreement  is  induced  by  a  mistake  common  to 
in  mattOT^  both  parties,  without  which  mistake  the  agreement  would  not 
inducing     have  been  made,  the  question  arises  whether  the  agreement 
ment.         is  made  absolutely,  or  only  conditionally  upon  and  with  re- 
ference to  the  state  of  circumstances  supposed  by  mistake, 
so  that  upon  the  real  state  of  circumstances  the  agreement 
is  inoperative  and  void. 

A  contract  was  made  for  the  sale  of  a  cargo,  then  supposed 
to  be  on  board  a  ship  on  its  voyage,  but  which,  unknown  to 
both  parties,  had  ceased  to  exist  at  the  time  of  the  sale ;  it 
was  held  that  the  contract  imported  the  condition  that  the 
cargo  was  in  existence,  and  that,  this  not  being  the  case,  the 
contract  was  void,  and  the  vendor  could  not  recover  the  price 
from  the  purchaser  (d).  A  contract  of  sale  of  an  annuity 
during  the  life  of  a  person  was  held  to  be  conditional  upon 
the  annuitant  being  alive  at  the  time  of  the  sale ;  so  that,  he 
having  previously  died  and  the  purchase  money  having  been 
paid  in  ignorance  of  that  fact,  it  was  held  that  the  sale  was 
void,  and  that  the  purchaser  was  entitled  to  recover  back  his 
money  (e) .  A  policy  of  insurance  was  renewed  during  the 
days  of  grace  allowed  after  the  expiration  of  the  policy  by 
the  payment  and  acceptance  of  the  premium,  both  parties 
being  ignorant  that  the   life   insured  had  previously  died 

(a)   Oarrard  y.  Frankel^  30  Beay.  k  Qt,  785  ;  22  L.  J.  G.  94 ;  and  see 

445  ;  31  L.  J.  C.  604.  Fry  on  Specific'  Performance,  §  519- 

{b)  See  AH.  Gen,  y.  Sitwell,  1  You.  535» 

&  Coll.  Ex.  559, 583 ;  Rich  v.  Jackson^  (d)  Couturier  v.  S^astie,  9  £x.  102 ; 

4  Bro.  C.  C.  514  ;  6  Yes.  334  (37)  ;  5  H.  L.  C.  673;  25  L.  J.  £z.  253. 

Woollam  V.  Heam,  7  Ves.  211.  {e)  Strickland  t.    Turner,   7    Bx. 

(c)  Martin  v.  Ptfcroft,  2  De  G.  M.  208. 
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during  the  days  of  grace;  it  was  held  that  the  renewal,  being 
conditional  upon  the  insured  being  then  alive,  was  void  (a), 
and  that  the  insurer  might  recover  back  the  premium  as  hav- 
ing been  paid  under  a  mistake  of  fact  (b) . 

An  agreement  was  made  for  the  sale  of  a  remainder  in 
fee  expectant  on  an  estate  tail,  and  an  absolute  bond  was 
given  to  secure  the  purchase  money ;  at  the  time  of  the  sale 
the  tenant  in  tail  had  suffered  a  recovery  and  destroyed  the 
remainder,  of  which  both  parties  were  ignorant ;  a  Court  of 
Equity  held  the  agreement  void  and  cancelled  the  bond, 
upon  the  ground  that  the  parties  had  contracted  upon  the 
supposition  that  a  recovery  had  not  then  been  suffered  (c) . 
An  agreement  was  made  between  the  assignee  of  the  tenant 
for  life  of  an  estate  and  the  person  entitled  in  remainder 
respecting  the  timber  on  the  estate,  under  the  supposition 
that  the  tenant  for  life  was  then  alive  and  entitled  to  cut  the 
timber,  but  in  fact  he  was  then  dead ;  it  was  held  that  the 
agreement  was  void  both  in  equity  and  at  law  (rf). 

The  plaintiff  contracted  with  the  defendant  for  the  pur- 
chase of  an  estate,  which  was  supposed  by  both  the  parties, 
and  was  described  in  the  agreement  to  contain  21,750  acres, 
but  in  fact  contained  only  11,814;  it  was  held  that  the 
contract  could  not  be  enforced  on  either  side  {e) .  So,  where 
a  contract  was  made  for  the  sale  of  a  manor  described  as 
embracing  a  particular  parish,  and  supposed  by  both  parties 
to  do  so,  and  it  was  subsequently  discovered  that  it  included 
waste  lands  beyond  the  parish  which  neither  party  contem- 
plated to  be  within  the  subject  of  the  purchase,  the  Court 
held  that  the  contract  could  not  be  enforced  in  a  manner  to 
include  those  lands  \/).  So,  an  agreement  for  the  sale  of 
shares  in  a  company,  made  in  ignorance  that  a  petition  for 
winding  up  the  company  had  been  presented,  was  held  not 
to  be  enforceable,  so  as  to  make  the  purchaser  a  contribu- 
tory (g). 

(a)  Priichard    ▼.    MerehanU  Life  (e)  Earl  of  Durham  y^Legard^^i 

Insurance  Soc,  3  C.  B.  N.  8.  622 ;  27  L.  J.  C.  689;  and  sec  Price  v.  North, 

L.  J.  C.  P.  169.  a  You.  &   Col.  Ex.  620  j    Davis  r. 

(h)  Per  Byles,  J.,  ih.  Shepherd]  L.  R.  1  Ch.  A  p.  410. 

(e)  Hitchcock  V.  Oiddingsy  4  Price,  (/)  Baxendale  t.  Scale,  19  Beav. 

135.  601. 

{d)   Cochrane  t.  Willis^  35  L.  J.  C.  {g)  Smmerson's  ease,  L.  B.   1  Ch. 

36;  L.  R.  1  Ch.  Ap.  58.  Ap.  433. 

N 
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But  the  contract  may  be  unconditional,  although  the 
parties  are  under  a  mistake  respecting  some  matter  which 
induces  the  contract.  Thus,  the  defendant  by  deed  sold  and 
assigned  a  ship  to  the  plaintiff,  and  covenanted  that  he  then 
had  power  to  sell  the  ship  ;  the  plaintiff  sued  the  defendant 
for  a  breach  of  this  covenant,  and  it  appeared  that  the  ship 
was  a  wreck  at  the  time  of  the  sale,  of  which  both  parties 
were  ignorant;  the  Court  held  that  the  contract  was  absolute, 
and  if  the  ship  had  ceased  to  exist  as  a  ship  at  the  time  of 
the  sale  the  covenant  was  broken,  but  if  it  then  still  existed 
as  a  ship,  however  damaged,  there  was  no  breach,  as  the 
covenant  imported  no  obligation  with  respect  to  the  condi- 
tion of  the  ship  (a) . 

Upon  the  sale  of  a  specific  lease  of  premises  which  both 
parties  supposed  to  be  for  a  certain  term,  but  which  was 
afterwards  discovered  to  be  for  a  longer  term  and  of  greater 
value,  it  was  held  that  there  was  no  mistake  as  to  the  sub- 
stance of  the  thing  sold  and  a  Court  of  Equity  refused,  after 
a  lapse  of  time,  to  give  any  relief  to  the  vendor  (b). 
Agreement      It  secms  that  a  commou  mistake  of  a  matter  of  law  indu- 
mistoke  of  cing  an  agreement  would  modify  its  effect  in  equity,  as  ap- 
^maUCT  of  P^^®^  ^^  *^^  ^"^®  suate  of  the  law,  upon  the  same  principle  as 
law.  a  common  mistake  upon  a  matter  of  fact ;  and  that  a  Court 

of  Equity  would  grant  relief  against  an  agreement  made 
under  such  circumstances  (c). 

Mistake  of      Where  an  agreement  is  capable  of  being  applied  to  diffe- 
as  to^th^^^'  rent  things  or  in  different  ways,  and  is  accepted  by  each 
application  party  with  a  different  application,  there  is  no  real  agreement 
agreement,  between  them  and  consequently  no  contract.      It   is   not 
competent  to  a  party  to  an  agreement  to  assert  an  applica- 
tion of  the  agreement  inconsistent  with  the  terms  agreed 
upon  as  expressing  the  common  intention;    but  he  is  at 
liberty  to  show  that  it  was  understood  by  him  to  apply  in  a 
manner  consistent  with  its  terms,  but  different  from  the 
application  accepted  by  the  other  party. 

(a)  Barry,  Oihson,  3  M.  &  W.  390.  (c)  Be  Sotoh  Life  Assurance  Soe, 

(h)  pJcill  V.  WkUiaker.  1  De  G.  &  2  J.  &  H.  408 ;  32  L.  J.  C.  206  ;  and 

Sm.  83  ;  2  Phil.  388,  see  the  passages  Stone  v.  Godfrey,  5  De  0.  M.  k  G-. 

from  the  Digest  cited  by  V.  C.  Knight  7H  ;  23  L.  J.  C.  769  j  Storj  Eq.  Jiir. 

Bruce  in  this  case.  §  125-138. 
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In  such  cases  the  agreement  is  said  to  contain  a  latent  Latent 
ambiguity^  or  one  which  appears  only  in  the  course  of  apply-  *"*>*^^*J^* 
ing  it.    '^ A  latent  ambiguity  is  where  it  is  shown  that  words 
apply  equally  to  two  different  things  or  subject-matters;  and 
then  evidence  is  admissible  to  show  which  of  them  was  the 
thing  or  subject-matter  intended^'  (a). 

What  is  called  a  patent  ambiguity^  that  is^  a  doubt  or  Patent 
uncertainty  appearing  in  the  terms  of  the  agreement  as  ex-  "°  'S'^»^r- 
pressed  by  the  parties   themselves,  cannot  be  altered  or 
explained  by  extrinsic  evidence ;  and  if  it  is  incapable  of  a 
rational  interpretation^  the  agreement,  at  least  to  the  extent 
of  the  ambiguity,  is  necessarily  void  [h). 

A  contract  was  made  for  the  sale  by  the  plaintiff  to  the 
defendant  of  a  cargo  of  cotton  "  to  arrive  ex  Peerless  from 
Bombay/'  and  it  appeared  that  there  were  two  ships  named 
Peerless  then  sailing  from  Bombay,  and  the  plaintiff  meant 
one  and  the  defendant  meant  the  other ;  it  was  held  that 
there  was  no  contract;  and  in  an  action  for  not  accepting 
the  cargo  of  cotton  by  the  one  ship  Peerless,  a  plea  that  the 
defendant  meant  another  ship  Peerless,  and  that  the  plaintiff 
was  not  ready  to  deliver  cotton  from  that  Peerless,  was  held 
a  good  plea  (c) . 

Upon  a  sale  of  land  by  auction  the  particulars  and  condi- 
tions of  sale  were  so  worded  that  it  was  doubtful  whether 
the  timber  on  certain  lots  was  included  in  the  price  of  the 
lot  or  was  to  be  valued  separately,  the  plaintiff  asserting  the 
one  construction  and  the  defendant  the  other;  specific  per- 
formance in  either  view  was  refused,  upon  the  ground  that 
''if  the  one  intended  to  sell  upon  one  set  of  terms  as  he 
conceived  them,  and  the  other  intend  to  buy  according  to  a 
different  set  of  terms,  there  was  in  reality  no  agreement  be- 
tween them"  (d). 

Since  the  admission  of  pleadings  upon  equitable  grounds  Mistake  as 
in  actions  at  law  under  the  C.  L.  P.  Act,  1854,  s.  83-86,  a  ^^^Jng".' 

(a)  Per    Aldenon,   B.,    Smia  y.  0.  906  ;  33  L.  J.  Ex.  160. 

Jeffryes,  15  M.  &  W.  561,  662.  (d)  Bigginson  y.   Clowes,  16  Tea. 

{h)  See  Coles  y.  ffulme,  8  B.  &  G.  616 ;   Clowes  t.  Higginaon,  1  Yes.  k 

568 ;  Alder  t.  Bogle^  4  C.  B.  635 ;  Bcav.  524  ;  and  see  Neap  t.  Ahhott, 

and  see  ante,  p.  122.  Coop.  333 ;    Baxendale  t.  Seale^  19 

(r)  Raffles  y.   Wichelhaus,  2  H.  &  Beav.  601. 

n2 
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St  law  upon  mistake  in  an  agreement  may  in  some  cases  be  set-  up  in  an 
grounds?  action  at  law.  The  courts  of  law  allow  pleadings  upon 
equitable  grounds  only  where  by  the  judgment  at  law  they 
can  do  complete  and  final  justice,  and  settle  all  the  equities 
between  the  parties ;  and,  therefore,  having  no  jurisdiction 
to  pronounce  conditional  judgments,  or  to  impose  or  enforce 
special  terms  upon  the  parties,  they  allow  pleadings  upon 
equitable  grounds  only  where  a  Court  of  Equity  upon  the 
same  circumstances  would  decree  an  absolute,  unconditional, 
and  perpetual  injunction  to  stay  the  proceedings  at  law  (a) . 

Hence,  a  mistake  in  an  agreement,  of  the  kind  in  which  the 
relief  in  equity  would  be  by  reforming  the  agreement,  cannot 
be  relied  on  as  ground  for  an  equitable  pleading ;  because 
the  Court  of  Law  cannot  apply  the  proper  remedy  {b) .  Ac- 
cordingly, a  plea  on  equitable  grounds  that  the  defendant 
accepted  a  bill  under  a  mistake  as  to  the  date  was  not 
allowed  (c) ;  and  a  replication  on  equitable  grounds  that  a 
release  by  deed  was  executed  in  mistake  of  its  legal  effect 
*  was  held  bad  on  demurrer  (d) . 

But  where  a  contract  containing  a  mistake  in  its  terms  has 
been  completely  executed  according  to  the  terms  intended 
by  the  parties,  so  that  no  object  remains  to  be  served  by 
reforming  the  contract,  the  mistake  may  be  relied  upon  as 
matter  for  an  equitable  pleading  in  answer  to  the  contract,  if 
alleged  according  to  the  written  terms  (e).  So  also,  where 
it  would  be  useless  to  reform  the  contract  according  to  the 
terms  intended  by  reason  of  lapse  of  time  or  other  circum- 
stances having  rendered  a  further  performance  of  it  imprac- 
ticable, the  mistake  may  form  an  absolute  and  conclusive 
answer  to  the  contract  in  an  equitable  pleading  (/). 

Where  the  mistake  is  pf  that  kind  that  equity  would 
grant  an  absolute  injunction,  it  afibrds  a  complete  answer  to 
an  action  on  the  contract,  and  is  a  sufficient  ground  for  an 

(a)  See  Bullen  &  Leake,  Free.  PI.  {d)  Teed  t.  JoAnwny  11  Ex.  840 ; 
2nd  ed.  486.  25  L.  J.  Ex.  110. 

(b)  Perez  y.  Oleaga,  11  Ex.. 506  ;  {e)  Steele  t.  Haddock^  10  Ex.  643; 
25  L.  J.  Kx.  65  ;  Solvency  Mutual  Yorley  v.  Barrett,  1  C.  B.  N.  S.  225 ; 
Guarantee  Co.  v.  Freeman,  7  U.  &  N.  26  L.  J.  C.  P.  1. 

17  ;  81  L.  J.  Ex.  197.  (/)  Borrouman  v.  Rouel,  16  C.  B. 

(c)  Drain  v.  Harvey,  17  C.  B.  257 ;       N.  S.  58 ;  33  L.  J.  C.  P.  111. ' 
25  L.  J.  C.  P.  81. 
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equitable  pleading.  Thos^  an  equitable  plea  to  an  action  on 
a  contract  that  the  defendant  was  intended  by  both  parties 
to  sign  it  only  as  agent  in  order  to  bind  his  principal,  and 
that  he  signed  it  in  a  manner  to  make  himself  personally 
liable  by  mistake,  was  held  to  be  a  good  plea  (a).  So,  a 
replication  on  equitable  grounds  to  a  plea  of  a  release,  that 
the  release 'Was  worded  to  include  the  claim  sued  for  by  a 
mistake,  was  held  good  {b) .  In  an  action  on  a  deed  of  dis- 
solution of  partnership  in  a  business,  for  a  breach  of  cove- 
nant in  practising  the  business  in  a  certain  district,  a  plea 
upon  equitable  grounds,  that  the  covenant  was  worded  by 
mistake  and  contrary  to  the  intention  of  the  parties  so  as 
to  include  the  district  in  which  the  breach  of  covenant  was 
charged,  was  allowed,  as  showing  grounds  for  a  perpetual 
injunction  against  the  action  (c). 
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An  agreement^  oapparently  complete  and  sufficient  to  create 
a  contract,  may  be  vitiated  by  fraud ;  and  a  party  to  an  agree- 
ment may  avoid  its  effect  by  showing  that  he  was  induced 
to  make  the  agreement  by  the  fraud  of  the  other  party. 
The  question  here  arises  as  to  what  constitutes  such  fraud 
as  entitles  the  party  defrauded  to  avoid  the  effect  of  his 
agreement,  and  under  what  circumstances,  and  with  what 
consequences  such  avoidance  may  take  place. 

Fraud,  in  general,  consists  in  inducing  a  person  to  act  Fraud, 
upon  some  untrue  statement  or  representation  intentionally 

(a)   WakB  T.  Harrop,  6  H.  A  N.  337 ;  30  L.  J.  Ex.  193. 

768  ;  1  H.  &  C.  202;  80  L.  J.  £x.  (c)  Luce  t.  Izod,  1  H.  &  N.  245 } 

273  ;  31  ib.  451.  25  L  J.  £x.  807. 

(6)  I^all  y.  Sdwardt,  6  H.  &  N. 
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made  for  that  purpose.  In  fraud,  there  is  necessarily  a  mis- 
take or  misapprehension  in  the  party  defrauded,  which  alone 
would^not  vitiate  his  dealings  with  others;  but  there  is  the 
additional  circumstance  that  the  party  with  whom  he  deals 
intentionally  causes  the  mistake  for  the  purpose  of  effecting 
the  dealing,  and  this  precludes  the  party  so  occasioning  the 
mistake  from  holding  the  other  bound  by  it  {a) .  - 

Misrepre-        The  misrepresentation  by  which  the  fraud  is  effected  must 
fact.  be  respecting  some  matter  of  fact.     A  misrepresentation  of 

a  matter  of  law  is  not  a  sufficient  foundation  to  constitute 
fraud  in  law,  because  the  law  is  presumed  to  be  equally 
within  the  knowledge  of  all.  Thus,  the  misrepresentation  of 
the  legal  effect  of  a  written  agreement,  which  a  party  signs 
with  a  full  knowledge  of  its  contents,  is  not  a  sufficient 
ground  in  law  for  avoiding  the  agreement  (6).  But  if  a 
person  in  dealing  with  another  misleads  him,  or  takes  advan- 
tage of  his  Ignorance  respecting  his  legal  position  and  rights, 
though  there  may  be  no  legal  fraud,  the  case  may  come  within 
the  jurisdiction  exercised  by  Courts  of  Equity  to  prevent  im- 
position (c). 
Misrepre-  A  misrepresentation  of  a  matter  of  intention  not  amount- 
Latention.*^  ing  to  a  matter  of  fact,  though  it  may  have  influenced  the 
agreement,  is  not  a  sufficient  ground  for  avoiding  the  legal 
effect  of  the  agreement.  Where  the  plaintiff  was  induced 
to  grant  the  defendant  a  lease  of  certain  premises  upon  a 
representation  by  him  that  he  intended  to  use  the  premises 
for  a  stated  purpose,  whereas  he  intended  to  use  them  and 
did  use  them  for  a  different  and  illegal  purpose ;  it  was  held 
the  misrepresentation  did  not  entitle  the  plaintiff  to  avoid 
the  lease  {d) .  Upon  a  contract  of  sale,  a  misrepresentation 
made  by  the  purchaser  to  the  seller,  that  certain  partners 
of  the  purchaser,  interested  in  the  purchase,  would  not  con- 
sent to  his  giving  more  than  a  stated  sum  for  the  subject 
of  sale,  was  held  not  sufficient  ground  to  entitle  the  seller 
to  avoid  the  sale  (e). 

So,  if  a  party  to  an  agreement,  at  the  time  of  making  it, 

(a)  See  ante,  p.  171.  (d)  Feret  r.  Hilly  15  C.  B.  207 ; 

{b)  Letvuf  V.  Jones,  4  B.  &  C.  506.         23  L.  J.  C.  P.  185. 

(c)  See  Story,  Eq.  Jur.  §  117-138.  (e)   Vernon  v.  Keys,  12  East,  682. 
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lias  the  intention  of  breaking  it  when  made>  the  agreement 
is  not  thereby  vitiated  and  the  contract  is  not  the  less  bind- 
ing ;  if  the  intention  is  carried  into  effect,  there  is  a  breach 
of  contract  attended  with  the  nsual  liability  for  a  breach  (a). 

Although  representations  of  mere  intention  made  at  the 
time  of  the  agreement  for  the  purpose  of  inducing  it  are 
immaterial  to  the  validity  of  the  agreement  in  law,  they  are, 
in  general,  held  binding  in  equity ;  and  the  Court  will,  ac- 
cording to  the  circumstances,  refuse  specific  performance  of 
the  agreement  or  rescind  it,  if  the  expectations  raised  by 
such  representations  are  not  satisfied  {b). 

Exaggerated  commendations  of  the  subject  of  the  agree-  Ex«cge- 
ment  of  a  general  character,  and  not  embodying  specific  re-  mendi^!^™' 
presentations  of  fact,  are  not,  in  general,  suflScient  ground  ^o°»* 
for  avoiding  the  effect  of  the  agreement.  Thus,  a  represen- 
tation made  upon  the  sale  of  an  advowson  that  *'  a  voidance 
was  likely  to  occur  soon  '/\f')  and  a  representation  upon  the 
sale  of  land  that  it  was  '^  uncommonly  rich  water  mea- 
dow '/'  ((/)  although  they  were  found  to  be  exaggerated  re- 
presentations, were  held  not  to  be  sufficient  ground  for 
refusing  specific  performance  of  the  contracts  induced  by 
them.  But  where  upon  a  sale  of  growing  timber  the  trees 
were  represented  as  of  an  average  size  of  fifty  feet,  which  in 
fact  averaged  only  thirty-five,  specific  performance  was  re- 
fused {e).  A  prospectus  of  a  mine  containing  statements 
respecting  the  general  appearance  and  promise  of  the  mine, 
expressed  in  glowing  and  exaggerated  colours,  was  held  in 
equity  not  to  be  a  sufficient  ground  of  fraud  (/). 

Fraud  may  be  effected  by  an  active  concealment  of  a  fact  conceal- 
ment of 
fact. 
(a)  Heminffway  v.  Hamilton,  4  M.       Kisch  y.  Central  Ry.  Co,  of  Venezuela^ 

&  W.  115.  34  L.J.C.  545, 652,where  Turner, L.J. 

{h)  BeaumotUy.  Dukes^  1  Jac.  422;       obscrred,  " It  is  so  UDiyersallj  known 

ilyert  t.   WaUon,  1  Sim.  N.  S.  523 ;       and   understood  that  the  prospectus 

Teacoch   v.  Penaon,    11  Beav.   355  ;       of  a  company  neyer,  in  fact,  contains 

Traill  t.  Baring,  33  L.  J.  C.  521.  a  stiictly  accurate  account  of  its  pro- 

Co)   Trotcer  t.   Sewcomhe,  3  Mer.       spects  and  advantages,  that  the  tuU- 

70  i.  ditj  of  bargains  founded  on  such  in- 

{d)  Scott  V.  Hanson,  1  Sim.  13.  strument  cannot  properly  be  tried  by 

if)  Brook  y.  Bounthwaite,  5  Uare,       so  severe  a  test  as  may  be  ai^plied  in 

298.  other  cases."      This  obsenration  was 

(/)  Jenningtr.Brougkton.VJBw^,      adopted  by  the  M.  B.  in  Dtnlon  y. 

23  i ;  5  De  a.  M.  &  G.  126 ;  and  see      Maciml,  L.  K.  2  £q.  355. 
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Conceal-  material  to  be  known  by  the  other  party,  without  any  express 
representation  respecting  it.  As,  where  a  person  sold  a 
vessel  with  all  faults,  and  before  the  sale  took  her  from  the 
ways  on  which  she  lay,  and  kept  her  afloat  in  a  dock,  in 
order  to  prevent  an  examination  of  her  bottom  which  he 
knew  to  be  unsound,  the  purchaser  was  held  entitled  to 
avoid  the  contract  on  the  ground  of  fraud  (a).  So,  where  a 
person  sold  a  log  of  mahogany,  having  turned  it  so  as  to 
conceal  a  hole  in  the  underneath  side  (b) . 

As  to  the  effect  of  mere  silence  without  active  conceal- 
ment. Lord  Mansfield  laid  down  the  following  as  the  go- 
verning principles  applicable  to  all  contracts  and  dealings  : 
• — ;"  Good  faith  forbids  either  party,  by  concealing  what  he 
privately  knows,  to  draw  the  other  into  a  bargain  from  his 
ignorance  of  that  fact  and  behoving  the  contrary.  But 
either  party  may  be  innocently  silent  as  to  grounds  open 
to  both  to  exercise  their  judgment  upon.  '  Aliud  est  celare  ; 
aliud,  tacere:  neque  enim  id  est  celare  quicquid  reticeas  ;  sed 
ciim  quod  tu  scias,  id  ignorare  emolumenti  iui  causa  velis  eos, 
quorum  intei'sit  id  scire/  This  definition  of  concealment, 
restrained  to  the  eflScient  motives  and  precise  subject  of  any 
contract,  will  generally  hold  to  make  it  void,  in  favour  of 
the  party  misled  by  his  ignorance  of  the  thing  concealed  ^^(c). 

The  defendant  bought  a  picture  of  the  plaintiff  under  a 
delusion  as  to  the  ownership  of  it,  and  the  agent  of  the 
plaintiff  employed  to  sell  the  picture  was  aware  of  the  de- 
lusion of  the  defendant  and  took  advantage  of  it  in  effect- 
iiig  the  sale;  Lord  Bllenborough  held  that  the  defendant 
might  avoid  the  contract  on  the  ground  of  fraud  (d).  A 
debtor  compounded  with  his  creditor,  knowing  that  the 
latter  was  under  a  false  impression  as  to  the  value  of  his 
estate;  Tindal,  C.J.,  held  that  the  creditor  might  avoid  the 
composition  and  recover  his  debt  in  full  (c).     The  defendant 


(a)  Schneider  v.  Seathy  8  Camp.  fully  by  Lord  Abingor  in  Comfoot  v. 

606.  Fowke,  6  M.  &  W.  358, 280. 

(6)  See   Udell  yr.Atherton,1K.^.  (rf)  Hill  v.    Gray,  1  Stark.  434; 

172 ;  30  L.  J.  Ex.  837.  explained  in  Keatea  v.  Earl  Cculogan, 

(c)   Carter  v.  Boehtn,  3  Burr.  1905 ;  10  G.  B.  591,  600. 
1  Smith's  L.C.  5th  ed.  472 J  see  Cicero  (e)   Vine   v.    Milchell,  1  Moo.   & 

de  Off.  lib.  iii,  cap.  xiii,  cited  more  Rob.  337. 
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purchased  a  policy  of  insurance  from  the  plaintiff^  having  Conceal- 
ascertained  that  the  person  whose  life  was  insured  was  dan-  "**° 
gerousljr  ill^  and  without  communicating   that  fact  to  the 
plaintiff^  who  was  not  aware  of  it;  Rolfe^  B.^  held  that  the 
plaintiff  might  avoid  the  sale  and  recover  the  policy  (a) . 

The  interest  of  a  husband  in  reversionary  property  of  his 
wife,  which  from  its  nature  was  subject  to  the  contingency 
of  the  wife  surviving  her  husband  before  a  reduction  into 
possession  and  also  to  the  claim  of  the  wife  for  a  settlement, 
was  offered  for  sale,  and  the  purchaser  knowing  the  fact  of 
the  wife's  death,  obtained  a  purchase  of  the  property  from 
the  vendors,  who  were  ignorant  of  the  death  ;  the  Court  of 
Chancery  set  aside  the  sale  (6)  •  So,  where  a  lessee  for  lives 
obtained  an  agreement  for  a  renewal  of  his  lease,  knowing 
but  suppressing  the  fact  that  the  surviving  life  for  which  he 
held  was  in  extremis,  a  Court  of  Equity  refused  to  grant 
specific  performance  of  the  agreement  (c).  Where  an  alleged 
interest  in  certain  property  was  sold  by  auction,  and  the 
vendor  knew  at  the  time  of  the  sale  that  the  interest  sold 
was  of  no  value,  though  he  made  no  representation  of  the 
value,  the  purchaser  having  no  means  of  ascertaining  whether 
it  was  of  any  value  or  not,  the  sale  was  set  aside  in  equity  (J) . 
Upon  the  treaty  of  a  sale  of  marsh  land  the  vendor  industri- 
ously concealed  the  circumstance  that  it  required  a  large 
annual  outlay  for  the  repair  of  a  river  wall ;  specific  perform- 
ance was  refused  against  the  purchaser  (e).  The  defendant 
sold  and  conveyed  an  estate  to  the  plaintiff,  knowing  at  the 
time  but  concealing  the  fact  that  part  of  the  land  was  an 
encroachment  upon  a  common  to  which  he  had  no  title,  the 
Court  set  aside  the  sale  as  having  been  effected  by  fraud  (/). 

Upon  this  principle  it  seems  that  a   person   knowingly  Selling 
selling  a  chattel  with  a  latent  defect,  without  disclosing  it  wntdrf^^ 
to  the  buyer,  is  guilty  of  a  fraud,  which  would  entitle  the 
buyer  to  avoid  the  sale  (</).     But  he  may  expressly  stipulate 

(a)  Jones  y.  Keen,  2  Moo.  &  Bob.  (e)  Shirley  t.  Strattony  1  Bro.  C.  C. 

348.  440. 

(6)  Turner  t.  Harveif,  1  Jao.  169.  {/)  Edwards    r,    M*Leay,    Coop, 

(c)  EUard  t.  Uandaff,  1  Ball  &  308. 

B.  241.  {g)  Sec  Mellish  v.  Moileux,  Peako, 

{d)  Smith  V.  Harrison,  26  L.  J.  C.  115. 
412. 
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that  the  buyer  is  to  take  the  chattel  with  all  faults;  it  is  then 

immaterial  how  many  faults  exist  within  the  knowledge  of 

the  seller,  unless  he  uses  some  artifice  to  disguise  them^  and 

to  prevent  their  being  discovered  by  the  buyer  {a) , 

Selling  If  a  person  sells  a  chattel  with  a  patent  defect  in  it,  and 

patent   **^  the  buyer  has  an  opportunity  of  inspecting  it,  the  seller 

defect.        does  not  commit  a  fraud  by  not  pointing  out  the  defect  (6) . 

So,  the  owner  of  a  house  which  is  out  of  repair  is  not  bound 

to  inform  a  proposed  tenant  of  the  state  of  repair  which  the 

tenant  can  examine  into  himself ;  and  if  the  owner  lets  the 

house,  knowing  it  to  be  unfit  for  habitation  by  reason  of  its 

ruinous  state,  without  communicating  that  fact  to  the  tenant, 

the  latter  is  not,  therefore,  entitled  to  avoid  the  letting  on 

the  ground  of  fraud  (c). 

On  the  occasion  of  a  sale  it  is  not,  in  general,  the  duty  of 
the  purchaser  to  inform  the  vendor  of  the  circumstances  he 
may  be  acquainted  with,  which  may  make  it  desirable  for 
him  to  purchase  the  property  {d).  Accordingly,  where  a 
first  mortgagee  with  a  power  of  sale,  having  made  an  ad- 
vantageous contract  for  the  sale  of  the  mortgaged  property, 
purchased  the  interest  of  a  second  mortgagee,  who  supposed 
the  property  was  insufficient  for  both  mortgages,  without 
informing  him  of  his  contract,  the  transaction  was  held  valid, 
and  the  first  mortgagee  was  held  entitled  to  retain  the  whole 
of  the  proceeds  of  the  sale  (e). 

Fraudulent      An  intention  to  deceive  is  a  necessary  ingredient  of  fraud; 

intention.  ^^^  when  a  person  makes  a  false  statement  to  another  for 
the  purpose  of  inducing  the  other  to  act  upon  it,  the  inten- 
tion to  deceive  depends  upon  his  knowledge  or  belief  respect- 
ing the  falsehood  of  the  statement.  If  he  knows  the  state- 
ment to  be  false,  or  if  he  does  not  believe  it  to  be  true,  the 
law  imputes  to  him  a  fraudulent  intention  (/) . 

(a)  Baglehole  Y.  Walters,  3  Camp.  (d)  See  per  Lord  Thurlow,  L.  C, 

154;    Schneider  t.  Heath,  3  Camp.  Fox  v,  Machreth,  2  Bro.  C.  C.  400, 

506;  and  see  Taylor  v.  Bullen,  5  Kx.  420;  Dolman  y.  Nokes,  22  Beav.  402; 

779.  Tate  v.  WUliatn*on,  L.  B.  1  Kq.  628. 

(6)  Horsfall  r.  Thomas,  1  11.  &  C.  (e)  Dolman  v.  Nokes,  eupra. 

90 ;  31  L.  J.  Ex.  322.  (/)  Foster  r.  Charles,  6  Bing.  396; 

(c)  Keates  v.  £arl  Cadogan,  10  C.  7  Bing.  105 ;  PolkUl  v.  Walter,  3  B. 

B.  591.  &  Ad.  114. 
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Formerly  the  opinion  prevailed  with  some  judges  that  if  a  FrauduUnt 
person  induced  another  to  act  by  a  false  statement^  he  was  "*  ^°  **'°* 
equally  responsible  for  the  falsehood  of  the  statement  whe- 
ther he  believed  it  to  be  true  or  not ;  and  if  he  made  the 
statement  with  a  belief  in  its  truth^  he  was  described  as 
committing  "  legal  without  moral  fraud/'  which  they  held 
sufficient  to  vitiate  an  agreement^  or  to  give  a  cause  of  action 
for  the  damages  caused  by  it.  But  it  has  been  decided  that 
this  opinion  is  erroneous^  and  that  a  fraudulent  intention^  as 
above  described^  is  essential  in  order  to  constitute  such  fraud 
as  is  recognised  in  law  (a). 

The  phrase  ^'  legal  without  moral  fraud  ^'  is  still  some- 
times used  to  express  the  case  of  a  person  acting  in  such  a 
manner  and  under  such  circumstances  that  a  fraudulent 
intention  is  imputed  to  him^  although  he  was  not  in  fact 
instigated  by  a  morally  bad  motive  :  for  instance^  where  the 
defendant  had  accepted  a  bill  of  exchange  in  the  name  of  the 
drawee,  purporting  to  do  so  by  procuration,  knowing  that 
in  fact  he  had  no  such  authority,  but  fully  believing  that 
the  acceptance  would  bo  sanctioned  and  the  bill  paid  by  the 
drawee,  and  the  drawee  repudiated  the  acceptance,  the  jury 
negatived  a  fraudulent  intention  in  fact ;  but  the  Court  held 
that  the  defendant  had  committed  a  fraud  in  law,  by  making 
a  representation  which  he  knew  to  be  untrue,  and  which  he 
intended  others  to  act  upon  (b). 

The  fraudulent  intention  does  not  necessarily  include  an 
intention  to  benefit  the  party  making  the  representation,  or 
an  intention  to  injure  the  party  to  whom  the  representation 
is  made  (c). 

If  a  person  makes  a  statement  of  fact,  in  the  belief  that  it 
is  true,  though  it  is  not  true  in  point  of  fact,  there  is  no 
fraudulent  intention  {d).     And  a  fraudulent  intention  can- 


(a)  See  Carnfoot  v.  Fotcke,  6  M.  & 
W.  358;  Evans  t.  Collins,  5  Q.  B. 
804;  and  the  notes  to  Pashtf  ▼.  Free- 
man, 2  Smith's  L.  C.  5th  ed  G8. 

(6)  Polhill  T.  Walter,  3  B.  &  Ad. 
114 ;  per  Parke,  B.,  Mvbrray  r.  Mann, 
2  £x.  538,  541. 

(c)  Foster  v.  Charles,  6  Bing.  896 ; 
7  Bing.   105;    per   Lord   Campbell, 


Wilde  r.  Oihson,  1  H.  L.  C.  605,  633. 
(d)  Ormrod  r.  Iluth,  14  M.  &  W. 
651,  664;  Half  craft  v.  Creasy,  2 
East,  92 ;  Rawlings  v.  Bell,  1  C.  B. 
951,959;  Carnfoot  v.  Fowke,  6  M. 
k  W.  358 ;  Early  v.  Garrett,  9  B. 
&  C.  928;  Shrewsbunf  v.  Blount,  2 
M.  &  G  475  ;  Evans  V.  Collins,  5  Q. 
B.  804. 
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Fraudulent  not  be  imputed  to  a  person  by  reason  merely  of  his  having 
mtention.  constructive  notice  that  a  representation  made  by  him  is 
untrue,  where  he  has  no  actual  knowledge  that  it  is  un- 
true (a) .  But  a  fraudulent  intention  is  established  if  a  per- 
son makes  a  statement  false  in  fact  without  believing  it  to 
be  true,  although  he  may  not  have  positive  information  that 
it  is  false  (6).  Where  a  person  wfts  induced  to  take  shares 
in  a  company  by  a  prospectus  issued  by  the  directors  con- 
taining false  statements,  which  the  directors  stated  in  an 
affidavit  they  believed  to  be  true,  a  Court  of  Equity  granted 
an  injunction  to  restrain  an  action  for  calls  upon  the  shares, 
because  it  did  not  appear  that  the  directors  had  any  reason- 
able ground  for  believing  the  statement  to  be  true  (c). 

Where  a  person  makes  a  statement,  false  in  fact,  which  he 
believes  to  be  true,  if  he  at  some  former  time  knew  the  truth 
respecting  the  matter  and  ought  to  have  remembered  it,  but 
forgot  it  at  the  time  of  making  the  statement,  it  is  held  in 
equity  to  be  equivalent  to  a  fraud  and  vitiates  an  agreement 
induced  by  the  statement  (d). 

Where  a  person  makes  a  statement  false  in  fact,  which  at 
the  time  he  believes  to  be  true,  but  afterwards  discovers  that 
it  is  false,  if  after  he  has  become  aware  that  his  statement 
was  false  he  suffers  the  other  party  to  continue  in  error  and 
act  in  the  belief  of  his  statement,  this,  from  the  time  of  the 
discovery,  becomes  a  fraudulent  misrepresentation,  even 
though  it  was  not  so  originally  (e).  So,  where  a  statement 
is  made  which  is  true  at  the  time  of  making  it,  but  which 
becomes  falsified  by  change  of  circumstances  to  the  know- 
ledge of  the  party  making  it,  if  he  does  not  inform  the  other 
party  of  the  change,  it  is  equivalent  to  a  wilful  misrepresen- 
tation and  will  vitiate  an  agreement  induced  by  it  (/) . 

If  a  person  is  under  a  special  duty  to  give  correct  infor- 
mation to  another,  and  makes  a  statement  which  is  in  fact 
false,  though  he  is  not  aware  that  it  is  false  and  believes  it 

(a)  Wilde  Y.  Gibson,  1  H.  L.  C.  605.  470 ;  Puhford  v.  Richardt,  17  Beav. 

\h)  Taylor  v.  Athton,  11  M.  &  W.  87,  94 ;  Slim  v.  Croucher,  2  Giffard, 

401,  415  ;  Eoaru  v.  Edmonds,  13  C.  87  ;  29  L.  J.  C.  273. 

B.  777,  786.  («)  See  Reynell  v.  Sprye,  1  De  Ct, 

(c)  Smith  V.   Reese  Rioer  Co.,  L.  M.  &  G.  660,  709. 

Bep.  2  Eq.  264.  (/)  See  TraUl  v.  Bann^,  33  L.  J. 

(d)  Burroughs  v.  Lock,   10   Ves.       C.  521. 
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to  be  true^  it  is  equivalent  to  a  frauds  in  that  he  cannot  take 
advantage  of  the  statement^  and  a  contract  made  with  him 
on  the  faith  of  it  may  be  set  aside.  Where  a  partner  in  a 
bank^  treating  with  a  person  about  joining  the  partnership, 
made  a  statement  respecting  the  affairs  of  the  bank  which 
was  in  fact  false,  though  he  was  ignorant  of  the  falsehood, 
the  contract  to  join  the  partnership  was  set  aside,  on  the 
ground  that  the  partner  making  the  statement  was  bound, 
in  relation  to  the  incoming  partner,  to  know  the  state  of  the 
partnership  affairs,  and  to  give  correct  information  (a). 

There  are  some  contracts,  as  contracts  of  insurance,  which 
are  made  on  the  basis  of  the  truth  of  the  statements  of  one 
of  the  parties ;  and  such  contracts  are  avoided  by  misrepre- 
sentation or  concealment  of  a  material  fact,  without  any  frau- 
dulent intention  (b). 

The  fraud  must  be  respecting  a  fact  which  materially  in-  ^n,ud  in- 
duces  the  agreement.  contract. 

The  phrase  of  the  civil  law  "dans  locum  contractm"  has 
been  frequently  adopted  to  describe  the  necessary  materiality 
of  the  fraud ;  and  it  has  been  interpreted  by  saying  that  the 
fraud  must  consist  in  ''  the  assertion  of  a  fact  on  which  the 
person  entering  into  the  contract  relied,  and  in  the  absence 
of  which  it  is  reasonable  to  infer,  that  he  would  not  have  en- 
tered into  it;  or  the  suppression  of  a  fact  the  knowledge  of 
which,  it  is  reasonable  to  infer,  would  have  made  him  abstain 
from  the  contract  altogether'^  (c) . 

The  defendant  became  surety  for  a  loan  advanced  by  the 
two  plaintiffs,  who  represented  that  it  was  made  by  a  joint- 
stock  loan  company  regularly  constituted  with  certain  stated 
rules,  but  in  fact  it  was  lent  by  the  two  plaintiffs  only,  who 
called  themselves  such  company,  which  did  not  otherwise 
exist ;  it  was  held  that  the  misrepresentation  respecting  the 
existence  and  constitution  of  the  company  was  immaterial, 
and  was  not  the  real  inducement  to  contract,  which  was  to 

(a)  Rawlins    t.    Wickham^  1  Gif-  87,  96 ;  and  see  per  Lord  Cran worth, 

fard,  855  ;  3  De  G.  &  J.  804  ;  28  L.  National    Exchange    Co.    t.    Drew, 

J.  C.  188.  2  M'Q.  103,  120 ;  Aitwood  v.  Small, 

(&)  ^eepoat,  p.  199.  6  CI.  &  Fin.  232,  444,  395;  Canham 

(c)  PuUford  V.  Richards,  17  Bear.  v.  Barry,  15  C.  B.  597. 
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Fraud  in-  obtain  the  loan  for  the  accommodation  of  the  borrower  (a), 
conSust.  ^  The  plaintiff,  for  a  particular  purpose,  was  party  to  a  false 
representation  of  another  person's  accounts,  whereby  the 
latter  appeared  to  have  a  balance  in  his  favour ;  subsequently, 
for  the  different  purpose  of  getting  an  execution  out  of  the 
house  of  the  latter,  he  joined  in  a  bill,  upon  an  indemnity 
given  him  by  the  defendant,  who  was  then  cognizant  of  the 
state  of  accounts  previously  represented,  but  not  of  the  true 
state  of  accounts ;  it  was  held  that  the  false  representation 
not  having  been  made  with  reference  to  the  transaction  in 
question,  and  not  having  influenced  the  defendant,  the  con- 
tract was  not  obtained  by  fraud  {b) . 

Where,  notwithstanding  misrepresentations  made  by  the 
one  party,  the  other  relies  upon  his  own  information  and 
judgment,  and  not  upon  the  representations  made  to  him, 
the  agreement  is  not  in  fact  induced  by  fraud,  and  cannot 
be  avoided  on  that  ground  (c) . 

Whatever  misrepresentation  is  contradicted  by  the  actual 
knowledge  of  the  other  party  cannot  have  induced  the  con- 
tract, and  therefore  cannot  be  ground  for  avoiding  it  (rf) .  So, 
'^  if  the  means  of  investigation  and  verification  be  at  hand, 
and  the  attention  of  the  party  receiving  the  representations 
be  drawn  to  them,  the  circumstances  of  the  case  may  be 
such  as  to  make  it  incumbent  in  a  court  of  justice  to  impute 
to  him  a  knowledge  of  the  result,  which  upon  due  inquiry 
he  ought  to  have  obtained,  and  thus  the  notion  of  reliance 
on  the  representations  made  to  him  may  be  excluded''  (e). 
Misrepresentations  were  made  respecting  the  value  of  a 
mine  in  which  the  plaintiff  bought  shares,  but  he  himself 
visited  the  mine,  and  examined  into  its  condition ;  it  was 
held  that  he  had  not  relied  on  the  representations  and  was 
not  entitled  to  avoid  his  contract  on  the  ground  that  they 
were  false  (/) .  Where  an  estate  put  up  for  sale  was  described 
as  in  a  ring  fence,  the  purchaser,  having  inspected  the  estate 

(a)  Green  y.  Qotden,  8  M.  &  G^.  O.  M.  &  G.  126,   131 ;  Lowndes  v. 

446.  Lane,    2  Cox,   363 ;   Vigert  v.  Pike, 

(6)   Way  T.  Kearne,  11 C.  B.  N.  S.  8  CI.  k  F.  562,  650. 

774;  82  L.  J.  C.  P.  34.  (e)  Clapham  v.  ShillUo,   7  Bear. 

(c)   aapham  r.    SkiUito,  7  Beav.  146,  149 ;  Atttoood  r.  Small,  6  CI.  & 

146 :  AUwood  v.  Small,  6  CI.  &  F.  232.  F.  232. 

(rf)  Jenninge  y.    Broughton,  6  De  {J")  Jenningt  v.  Broughfon,  tvpra. 
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before  he  purchased,  was  held  bound  to  complete,  notwith-  Tnud  in- 
standing  the  description  was  false  (a) .  oontnct. 

Mere  constructive  notice,  as  of  the  contents  of  a  deed 
mentioned  in  the  conditions  of  sale,  is  not  sufficient  to  ex- 
clude the  purchaser  from  asserting  that  he  relied  on  an  ex- 
press representation  made  to  him  respecting  its  contents  {b) . 
But  upon  the  sale  of  leaseholds  it  is  the  duty  of  the  pur- 
chaser to  inquire  into  the  terms  of  the  original  lease ;  and 
therefore  he  cannot  resist  performance  on  the  ground  of 
misrepresentations  respecting  those  terms  (c). 

Where  a  person  in  fact  relies  upon  misrepresentations 
made  to  him  for  the  purppse  of  deceiving  him,  he  may  be 
entitled  to  avoid  the  agreement  which  he  is  thereby  induced 
to  make,  notwithstanding  he  had  the  means  bf  obtaining  in- 
formation of  the  truth  which  he  did  not  use.  In  an  action 
for  fraudulently  inducing  a  sale  of  land  by  misrepresenting 
the  value  of  the  rents.  Holt,  C. J.,  said,  "  If  the  vendor 
gives  in  his  particular  of  the  rents,  and  the  vendee  says  he 
will  trust  him  and  inquire  no  further,  but  rely  on  his  par- 
ticular ;  then  if  the  particular  be  false,  an  action  will  lie  ;  but 
if  the  vendee  will  go  and  inquire  further  what  the  rents  are, 
then  it  seems  unreasonable  he  should  have  any  action,  though 
the  particular  be  false,  because  he  did  not  rely  upon  the  par- 
ticular''(d).  So,  where  the  purchaser  of  a  public  house  re- 
lied on  misrepresentations  of  the  seller  as  to  the  business 
done,  which  he  might  have  tested  by  the  seller's  books,  ho 
was  held  to  be  entitled  to  avoid  the  sale  (e). 

A  contract  between  two  parties  cannot  be  avoided  by  one  Fraud  by  a 
of  them  on  the  ground  that  he  was  induced  to  make  it  by  thT^^o"  *** 
the  fraud  of  a  third  party,  in  which  the  other  party  to  the  *««*• 
contract  was  not  implicated  (/) . 

Where  a  person  has  been  induced  to  take  shares  in  a 


(a)  l>yer  T.  ffarifrave,  10  YeB.  506.  1  De  G.  M.  &  G.  660,  710;  21  L. 

(h)  Ihytdale  y.  Mace,    2  Sm.  k  J.  C.  638,   655;   Cox  v.  MiddMon, 

Gif.  225  ;  Kitch  t.  Central  lUf.  Co.  2  Drewry,  209  ;  28  L.  J.  C.  618. 
of  Venezuela,  34  L.  J.  C.  545.  (e)  Dohell  v.  Stevens,  3  B.  &  C. 

(c)  Pope  y.  Garland,  4  Y.  &  Col.  623. 
Ex.  394.  (f)  Mattert  y.  Ibhereon,  8  C.  B. 

{d)  Lysneg  y.  SelUf,   2  L.  Rajm.  100 ;  and  see  per  Buller,  J.,  Master 

1118,  1120 ;  and  see  Rejfnell  y.  Sprye,  x.  Miller,  4  T.  B.  320,  337. 
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Fraud  b^ 

one  of  the 
portiea. 


company  by  false  and  fraudulent  representations  emanating 
from  the  company  or  for  which  it  is  responsible,  he  may  avoid 
the  contract  on  the  ground  of  fraud  (a) ;  but  if  he  has  been 
induced  to  take  shares  from  the  company  by  fraudulent  re- 
presentations made  by  some  person,  not  being  an  agent 
pf  the  company  authorized  to  make  any  representation  or 
authorized  to  deal  on  behalf  of  the  company,  although  he 
may  have  a  right  of  action  against  the  person  who  made  the 
false  representations,  he  is  bound  by  his  contract  with  the 
company  and  cannot  repudiate  the  shares  (6) .  So,  if  a  per- 
son has  been  induced  to  buy  shares  in  a  company  from  the 
holder  of  them,  by  false  and  fraudulent  representations  ema- 
nating from  the  company,  he  cannot  avoid  his  purchase  or 
repudiate  his  shlsires  (c) . 

So  in  equity,  "  in  the  case  where  the  false  representation 
is  made  by  one  who  is  no  party  to  the  agreement  entered  into 
on  the  faith  of  it,  the  contract  cannot  be  avoided,  and  all 
that  equity  can  then  do  is  to  compel  th^  person  who  made 
the  representation  to  make  good  his  assertion  so  far  as  this 
may  be  possible"  {d). 

Where  one  of  the  parties  acts  in  the  matter  of  the  agree- 
ment through  an  agent,  duly  authorized  in  that  behalf,  and 
the  agent  induces  the  agreement  by  a  fraud  committed  upon 
the  other  party,  the  agreement  may  be  avoided  against  the 
principal,  although  he  did  not  authorize  the  fraud  and  was 
not  cognizant  of  it  (e). 

Where  an  agent  employed  to  make  a  contract  for  his  prin- 
cipal, without  the  authority  or  knowledge  of  his  principal, 
made  an  untrue  statement  which  induced  another  to  contract. 


(a)  BrocktoelVs  Casey  4  Drew.  205  ; 
26  L.  J.  C.  855;  At^re's  Case,  25 
Bear.  513;  27  L.  J.  0.  579;  Exp, 
Frowd,  30  L.  J.  C.  322. 

(6)  Brockweir»  Case,  4  Drew.  205, 
213;  26  L.  J.  C.  855,  860;  Nicors 
Case,  3  De  G.  &  J.  387 ;  28  L.  J.  C.  257. 

(c)  Exp.Wortk.^Drew. bid;  2%  Jj. 
J.  C.  589 ;  Duranttf's  Case,  26  Bea?. 
268 ;  28  L.  J.  C.  37. 

(d)  PuUford  V.  Bichards,  17  Bcay. 
87,  95  ;  and  see  Monieflori  v.  Monte- 
fioH,  1  W.  Bl.  363 ;  NeoUle  t.  Wil- 
kinson, 1  B.  C.  C.  513  J  Scott  V.  Scott, 
1  Cox,  366;  Honeif  x.  Jorden,  15  Bear. 


372, 378. 

(e)  Attwood  y.  Small,  6  01.  k  F. 
F.  232,  448 ;  Wheelton  t.  Hardisttf, 
8  E.  &  B.  232,  260  ;  Murray  x,  Mann, 
2  Ex.  538  ;  BrockwelVs  Case,  4  Drew. 
206,  212 ;  26  L.  J.  C.  855,  856.  In 
a  recent  case  the  judges  of  the  Court 
of  Exchequer  were  equally  divided 
upon  the  question  whether  the  prin- 
cipal is  liable  to  an  action  for  the  unau- 
thorized fraud  of  his  agent  committed 
in  the  course  of  the  transaction. 
Uddl  V.  AtheHon,  7  H.  &  N.  172 ; 
30  L.  J.  Ex.  337,  where  see  all  the 
authorities  on  this  point  cited. 


•^m 
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but  did  BO  without  any  fraudulent  intention  and  believing  the 
statement  to  be  true^  it  was  held  that  the  contract  was  bind- 
ing, and  could  not  be  avoided  on  the  ground  of  frauds  al-. 
though  the  principal  was  aware  of  the  truth  respecting  the 
matter  (a). 

Where  an  agreement  has  been  induced  by  the  fraud  of  one  AToidmnce 
of  the  parties  upon  the  other,  the  party  defrauded  has  the  induced  bj 
right  of  avoiding  the  agreement  upon  the  discovery  of  the  '^"^ 
frnud ;  but,  subject  to  the  exercise  of  such  right,  the  agree- 
ment is  binding.  So,  a  deed  of  which  the  execution  has  been 
induced  by  fraud  is  not  therefore  void ;  but  the  party  de- 
frauded may  at  his  election  treat  it  as  void  (b) .  In  an  action 
on  a  contract,  in  order  to  enable  the  defendant  to  assert  an 
avoidance  of  the  contract  on  the  ground  that  it  was  induced 
by  fraud,  the  defence  of  fraud  must  be  specially  pleaded  (c). 

If  a  party  who  has  been  induced  to  enter  into  an  agree- 
ment by  the  fraud  of  the  other  party,  after  discovering  the 
fraud,  treats  the  agreement  as  binding,  he  loses  his  right  of 
avoiding  it.  A  person  was  induced  to  purchase  shares  in  a 
company  by  misrepresentations  of  the  seller,  some  of  which 
he  afterwards  discovered  to  be  fraudulent,  but  he  continued  to 
deal  with  the  shares  as  his  own ;  he  was  held  to  be  precluded 
from  avoiding  the  sale,  and  it  was  also  held  that  the  subse- 
quent discovery  of  a  new  incident  in  the  fraud  served  only 
to  corroborate  the  original  fraud,  but  did  not  revive  the 
right  of  avoidance  which  he  had  waived  (d) .  The  plaintiff 
was  induced  to  undertake  certain  work  for  the  defendant  at 
a  certain  price  upon  a  fraudulent  representation  of  the  de- 
fendant as  to  the  quantity  of  the  work,  and  after  discovering 
the  fraud  continued  and  completed  the  work ;  it  was  held 
that  he  could  not  avoid  the  contract  and  claim  payment  from 
the  defendant  according  to  the  value  of  the  work,  but  could 
only  claim  according  to  the  terms  of  the  contract  (e). 

(a)  Comjoot  v.  Fowhe,  6  M.  &  W.  (c)  R«g.  Gen.  8  T.  T.  1858;  and 

858,  Lord  Abinger,  C.6.  dissetUienie  ;  soe  Robiou  v.  Luseombe,  2  D.  k  L. 

and  we  PuUer  v.  fTiUon,  8  Q  B.  58,  859. 

68,  1009.  {d)  Campbell  r.  Fleming,  1  A.  &  £. 

(6;  Per  Maule,  J.,  Pilbrow  v.  Pil-  40;  and  ace  £r  p.  Briggt,  L.  Bep.  1 

hrow't  Atnuupkeric  Ry,  Co.,  5  C.  B.  £q.  483 ;  35  L.  J.  C.  320. 

440,  453.  («)  Selway  T.  Fogg,  5  M.  &  W.  83^ 
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Avoidance  So,  where  One  party,  after  full  knowledge  of  the  misrepre- 
Lduoed^j  sentations  alleged  to  have  been  made,  gave  notice  to  the 
^^^'  other  party  that  he  insisted  on  the  performance  of  the  con- 
tract by  a  certain  time,  otherwise  he  should  consider  it  at  an 
end,  and  offered  to  perform  his  part  of  the  contract,  he 
was  held  in  equity  to  have  precluded  himself  from  resisting 
specific  performance  on  the  ground  of  fraud  (a) ;  and 
where  the  plaintiffs  sought  to  avoid  an  agreement  for  the 
lease  of  a  mine  on  the  ground  of  fraudulent  misrepresenta- 
tions of  its  value,  having  continued  to  work  the  mine  after 
full  knowledge  of  all  the  circumstances  of  the  fraud,  they 
wete  held  not  to  be  entitled  to  relief  (h) . 

The  agreement  cannot  be  avoided  upon  the  discovery  of 
the  fraud,  if  it  has  then  been  so  far  acted  upon  and  per- 
formed, or  if  the  circumstances  have  so  far  changed,  that  the 
parties  can  no  longer  be  restored  to  the  original  position  in 
which  they  were  at  the  time  of  the  agreement  being  made, 
or  if  they  are  not  so  restored  (c).  Accordingly,  in  an  ac- 
tion by  a  public  company  against  a  shareholder  for  calls,  a 
plea,  that  the  defendant  was  induced  to  become  a  share- 
holder by  the  fraud  of  the  plaintiffs,  was  held  bad,  as  ad- 
mitting that  the  defendant  was  still  a  de  facto  shareholder ; 
and  it  was  said  that  to  make  the  plea  good,  if  it  could  be 
made  good  at  all,  it  ought  to  have  alleged  that  he  had  not 
taken  any  benefit  as  a  shareholder,  and  that  as  soon  as  he 
discovered  the  fraud  he  disaffirmed  the  transfer  to  him,  and 
gave  up  the  shares,  and  ceased  to  be  a  shareholder  {d).  The 
plaintiff  took  shares  in  a  mining  company  on  the  cost  book 
principle,  which  he  continued  to  hold  and  upon  which  he 
received  the  dividends ;  afterwards  the  company  was  regis- 
tered as  a  joint  stock  company  with  limited  liability  and  an 
order  was  made  for  winding  up  the  latter  company,  and  pend- 
ing the  proceedings  the  plaintiff  discovered  that  he  had  been 
deceived  into  taking  the  shares  by  the  fraudulent  misrepre- 


(a)  Maohfyde  y.  Weekea,  22  Bwt.  S.  B.  &  £.  148 ;  27  L.  J.  Q.  B.  223  ; 
633.  and  see  Hunt  r.  Silk,  5  East,  449 ; 

(b)  Vigert  r.  Pike,  8  CI.  &  F.  662.  Blackburn  r.  Smith,  2  Ex.  783. 

(c)  Deposit  and  General  Life  Ase.  (d)  Deposit  and  General  lAfe  Ass. 
Co.  y.  Ayscough,  6  E.  &  B.  761 ;  26  Co.  y.  Ayscough,  6  E.  &  B.  761 ;  26 

X.  J.  Q.  B.  29  ;    Clarke  y.  Dickson,  L.  J.  Q.  B.  29. 
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dentation  of  the  directors ;  it  was  held  that  he  coold  not  re- 
pudiate the  shares  and  recover  the  original  price  paid  for 
them  on  the  ground  of  the  fraud,  because  it  was  no  longer 
possible  for  him  to  recom  the  shares  in  their  original  state,  or 
reinstate  the  parties  in  their  original  positions  (a) . 

In  the  case  of  an  agrreement  for  a  lease  induced  by  a  fraud 
upon  the  landlord,  it  was  held  that  whilst  the  agreement  was 
executory  the  landlord  had  a  right,  on  discovering  the  fraud 
to  exercise  his  option  to  avoid  the  agreement,  but  that, 
after  letting  the  tenant  into  possession  and  executing  the 
lease,  he  could  not  avoid  the  agreement  and  turn  the  tenant 
out  of  possession  (b) .  In  an  action  upon  the  acceptance  of 
a  bill  of  exchange  the  defendant  pleaded  that  the  bill  was  ac- 
cepted by  him  in  payment  of  a  ship  sold  to  him  by  the  plain- 
tiff, and  that  he  was  induced  to  purchase  the  ship  by  false 
and  fraudulent  representations  of  the  plaintiff  respecting  the 
state  of  the  ship  ;  the  plea  was  held  bad,  because  it  appeared 
from  it  that  the  defendant  still  had  the  ship  (c). 

Although  from  the  causes  above  mentioned  it  may  be 
no  longer  open  to  the  party  defrauded,  upon  the  discovery 
of  the  fraud,  to  avoid  the  agreement,  he  may  have  his 
remedy  for  the  fraud  by  a  special  action  upon  the  case  to 
recover  the  amount  of  damages  occasioned  by  it,  treating 
the  fraud  as  a  substantive  cause  of  action  (cQ. 

The  effect  of  the  avoidance  of  an  agreement  on  the  ground  Effect  of 
of  fraud  is  to  place  the  parties  in  the  same  position  as  if  it  of  the  oon- 
had  never  been  made ;  and  all  rights  which  were  transferred  Jj^^ 
or  created  by  the  agreement  are  revested  or  discharged  by  ofthepM- 
the  voidance. 

Thus,  a  person  who  has  been  induced  to  buy  goods  by  the 
fraud  of  the  seller  may  avoid  the  contract  of  sale  and  return 
the  goods,  and  recover  back  the  money  paid  for  the  price  as 
money  received  by  the  seller  for  his  use  {e) .    So,  a  person  who 


(a)  aarke  r.  Dicisan,  E.  B.  &  E.  8  Irish  G.  L.  Rep.  36. 

148 ;  27  L.  J.  Q.  B.  228.  {e)  Sully  t.  Frean,  10  Ex.585. 

(b)  See   per  Blackburn,  J.,  B.  t.  (d)  See  Clarke  ▼.  Dickson,  E.  B.  & 
Saddlsrg  Co.,^2 L.  J.  Q.  B.  837, 848  ;  E.  148 ;  27  L.  J.  Q.  B.  223. 

Ferei  v.  BiU,  16  C.  B.  207  ;  23  L.  J.  (e)   Oompertt  t.  Denton,  1  C.  &  M. 

C.  P.  185 ;  and  see  Stewart  t.  AHw,  207 ;  tee  amte,  p.  40. 
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has  been  induced  by  fraud  to  sell  goods  may  avoid  the  contract 
and  recover  back  his  goods  from  the  buyer.  A  seller  of  goods 
under  a  contract  induced  by  the  fraud  of  the  buyer  was  held 
entitled  to  disaffirm  the  contract  and  revest  the  property  in 
himself  and  recover  the  goods,  notwithstanding  the  buyer 
had  become  bankrupt  and  his  assignees  had  taken  posses- 
sion of  the  goods ;  for  the  assignees  took  only  the  interest 
of  the  bankrupt,  and  they  could  not  claim  the  goods  as  hav- 
ing been  in  the  possession  of  the  bankrupt  with  the  consent 
of  the  true  owner,  because  the  contract  only  showed  a  con- 
sent to  the  bankrupt  taking  the  profession  as  buyer  (a). 

If  a  person  has  been  induced  to  enter  into  a  coptract  by 
fraud,  under  which  he  has  delivered  his  goods  or  money,  or 
rendered  his  services,  and  he  disaffirms  the  contract,  he 
cannot  charge  the  other  party  with  any  other  contract  as 
arising  out  of  the  transaction,  but  is  remitted  to  his  remedies 
for  the  fraud  and  for  the  recovery  of  his  property  (b) . 

Effect  of         The  rights  of  third  parties  acquired  through  a  contract  in- 
ajoidanco    ducgd  bv  fraud,  before  avoidance  of  the  contract,  And  without 

of  the  con-  ....  . 

tract  upon   participation  in  or  notice  of  the  fraud,  cannot  be  affected  by 

of  third      a  subsequent  avoidance. 

parties.  Thus,  where  a  person  has  purchased  goods  from  another 

by  means  of  a  fraudulent  sale,  and  before  avoidance  of  the 
contract  resells  them  to  a  third  party,  who  takes  them  with- 
out knowledge  of  the  fraud,  the  latter  acquires  a  good  title 
to  the  goods,  which  cannot  be  defeated  by  the  original  seller 
subsequently  disaffirming  the  contract  (c) . 

In  the  judgment  delivered  in  the  case  of  Kirigsford  v. 
Merry  (d),  the  effect  of  a  fraudulent  sale  upon  the  property  in 
the  goods  sold  was  explained  as  follows  : — "  It  is  quite  clear 
that  when  a  vendee  obtains  possession  of  a  chattel  with  the 
intention,  by  the  vendor,  to  transfer  both  the  property  and 
the  possession,  although  the  vendee  has  committed  a  false 
and  fraudulent  misrepresentation  in  order  to  effect  a  contract, 
or  to  obtain  the  possession,  the  property  vests  in  the  vendee 


(a)  Load  v.   Oreen,  15  M.  &  W.  (c)  WIuUy.  fltarrfwi,  10  0.  B.  919. 

216.  (d)  11  Ex.  577,  579 ;  25  L.  J.  Ex. 

if)  See  the  cases  cited  ante,  p.  30.        166,  168. 
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nntil  the  vendor  has  done  some  act  to  disaffirm  the  trans- 
action ;  and  the  legal  conseqaence  is^  that  if  before  the  dis- 
affirmance the  fraudulent  vendee  has  transferred  over  the 
whole  or  part  of  the  chattel  to  an  innocent  transferee^  the 
title  of  such  transferee  is  good  against  the  vendor.'' 

The  judgment  of  the  Court  of  Exchequer  in  that  case  was 
reversed  on  appeal^  but  without  impugning  the  law  as  stated 
in  the  passage  above  quoted.  The  Court  of  Exchequer  had 
decided  the  case  upon  the  supposition  that  the  goods  had  in 
fact  been  obtained  from  the  original  owner  by  a  contract  of 
sale  induced  by  the  fraud  of  the  vendee,  and  that  the  fraudu- 
lent vendee  had  transferred  the  goods  before  disaffirmance 
of  the  contract  to  a  third  party  who  took  them  hoiid  fide  and 
without  notice  of  the  fraud,  and  that  therefore  the  case  came 
within  the  principle  of  law  above  laid  down.  The  Court  of 
Exchequer  Chamber  however  decided,  upon  the  facts,  that 
there  was  not  any  contract  of  sale,  but  that  the  possession  of 
the  goods  was  obtained  from  the  original  owner  by  a  mere 
fraud  without  any  contract  to  support  a  transfer  of  property, 
and  consequently  there  was  no  title  in  the  fraudulent  trans- 
feree which  he  could  transfer  to  a  third  party  (a). 

The  plaintiff,  intending  to  sell  goods  to  a  certain  firm, 
delivered  them  to  a  person  who  in  order  to  obtain  the  goods 
had  falsely  represented  himself  to  the  plaintiff  as  a  member  of 
the  firm  and  authorized  to  buy  for  them,  and  who  after  receiv- 
ing the  goods  pledged  them  with  the  defendant ;  it  was  held 
that  the  plaintiff  was  entitled  to  recover  the  goods  from  the  de- 
fendant, because,  the  contract  having  been  professedly  made 
with  the  firm,  there  was  no  contract  conferring  any  property 
on  the  person  to  whom  the  goods  were  delivered  and  from 
whom  the  defendant  claimed  title  (&). 

Upon  this  principle,  where  a  person  has  been  induced  to 
become  a  shareholder  of  a  company  through  fraud  of  the 
company,  he  cannot,  by  avoiding  his  contract  with  the  com- 
pany and  repudiating  his  shares,  evade  his  liability  to  credi- 
tors of  the  company  who  dealt  with  the   company  whilst 

(a)  Kingrford  t.   Merry,  11   Ex.  t.  CoUb,  6  M.  &  S.  14 ;  Higgont  t. 

677 ;   26  L.  J.  Ex.  166 ;  1  H.  &  N.  BnHon,  26  L.  J.  Ex.  342. 
603  ;   26  L.  J.  Ex.  S3 ;  and  lee  Par-  (6)  Hardman  y.  Booth,  1  H.  A  C. 

ker  T.  Patrick,  6  T.  E  175 ;  BogMon  803  j  32  L.  J.  Ex.  106. 
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he  remained  a  shareholder,  and  who  were  not  parties  to  the 
fraud  (a).  So,  where  a  negotiable  instrument  is  obtained  by 
&aud,  the  negotiation  of  the  instrument  gives  a  valid  title 
to  a  transferee,  who  takes  it  without  notice  of  the  fraud  (A). 

Contracu  A  Contract  may  in  its  terms  expressly  warrant  the  truth 
^^  ^uid  ^^  representations  by  which  it  is  induced;  or  it  may  be  made 
conitional  conditional,  as  to  its  validity,  upon  the  truth  of  such  repre- 

upon  the  .    , . 

truth,  of     sentations. 

tionT^**       Contracts  of  sale  are  frequently  made  containing  a  war- 

ranty  of  the  title  of  the  seller,  or  of  the  quality  of  the  article 

Bale  with     sold.     In  contracts  of  sale  of  specific  chattels  a  warranty  of 

warrantj.    ^j^^  ^.^j^  ^^  ^j^^  seller,  or  of  the  quality  of  the  article,  or  of 

any  representations  previously  made  respecting  it,  is  not,  as 
a  general  rule,  impUed  in  law ;  though  such  warranty  may 
often  be  inferred  as  a  faot  from  the  nature  or  circum- 
stances of  the  sale  (c).  The  maxim  caveat  emptor  applies; 
which  means  that  if  the  purchaser  is  satisfied  without  re- 
quiring a  warranty  of  such  matters  he  takes  the  risk  of  them 
upon  himself,  and  cannot  recover  upon  a  mere  representa- 
tion made  by  the  seller  which  turns  out  to  be  false,  unless 
he  can  show  that  the  representation  was  not  only  false  but 
also  fraudulent  {d). 

Where  there  is  a  warranty  contained  in  such  contract,  and 
the  warranty  is  broken,  the  purchaser  is  not  entitled  to  avoid 
the  contract  upon  the  mere  breach  of  warranty ;  but  if  a 
representation  is  made  fraudulently  for  the  purpose  of  indu- 
cing a  contract,  the  consequences  of  the  fraud  are  not  altered 
by  the  representation  being  warranted  in  the  contract,  and 
the  party  defrauded  is  entitled  to  avoid  the  contract  on  the 
ground  of  the  fraud,  notwithstanding  the  warranty  of  the 
same  matter  {e). 


(a)  Kenderson  r.  Royal  Sritwh 
Bank,  7  E.  &  B.  866  ;  26  L.  J.  Q.  B. 
112  ;  PotoU  V.  Harding,  1  C.  B.  N.  S. 
633  ;  26  L.  J.  C.  P.  107. 

{b)  Barber  r.  Riehardty  6  Ex.  63  ; 
il/oy  V.  Chapman,  16  M.  &  W.  866. 

(c)  See  Morley  t.  Atienboroughy  3 
Ex.  600 ;  Eiehholz  y.  Bannister,  17 
C.  B.  N.  S.  708 ;  34  L.  J.  C.  P.  106. 


(d)  Bickering  y.  Dowson^  4  Taunt. 
779 ;  Kain  v.  Old,  2  B.  &  0.  627  ; 
Hopkine  y.  Tanqueratf,  16  C.  B.  130 ; 
23  L.  J.  0.  P.  162 ;  Ormrod  v.  Kuih, 
14  M.  &  W.  651. 

(e)  Weston  y.  Downee,  Doug.  28; 
Street  y.  Blag,  2  B.  &  Ad.  466;  Gom- 
pert*  y.  Denton,  1  C.  &  M.  207; 
Murray  y.  Mann,  2  Ex.  688. 
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A  contract  of  sale  may,  however,  be  made  conditional,  as 
to  its  validity,  upon  a  warranty  or  representation  respecting 
the  goods ;  and  then  the  breach  of  such  warranty  or  repre- 
sentation avoids  the  contract,  independently  of  fraud  (a). 
The  contract  may  also  expressly  provide  in  its  terms  for  a 
rescission  of  the  contract,  and  the  return  of  the  goods  and 
the  price,  upon  a  breach  of  the  warranty  {b). 

Upon  a  sale  of  goods,  which  are  not  specifically  ascer- 
tained, but  are  described  by  kind  and  quality,  the  seller 
becomes  bound  to  deliver  goods  answering  to  the  descrip- 
tion in  the  contract,  and,  thus,  such  description  is  substan- 
tially warranted ;  but  in  such  case,  if  the  goods  delivered  do 
not  answer  the  description  contracted  for,  the  buyer  may 
return  them  or  refuse  to  accept  them,  not  by  reason  merely 
of  a  breach  of  warranty,  as  such,  but  because  the  delivery  of 
such  goods  is  not  a  performance  .of  the  contract  (c). 


imnoe. 


suranott. 


There  are  some  important  classes  of  contracts  which  are  Contraott 
made  on  the  basis  of  the  representations  of  one  of  the^^"^"' 
parties,  so  that  the  validity  of  the  contract  is  conditional 
upon  the  truth  of  those  statements.  In  contracts  of  marine  ifanne  in. 
insurance  the  risk  insured  against,  which  forms  the  subject 
of  the  contract,  is  commonly  described  by  the  insured,  and 
is  accepted  by  the  insurer  entirely  upon  his  description. 
The  accuracy  and  completeness  of  the  description  of  the 
risk  intended  to  be  insured  thus  becomes  an  essential  condi- 
tion of  the  contract.  The  insured  is  bound  to  disclose  and 
truly  represent  all  material  facts  within  his  knowledge  touch- 
ing the  risk^  and  the  concealment  or  misrepresentation  of 
any  such  fact  avoids  the  contract,  although  not  accompanied 
with  any  fraudulent  intention  {d). 

According  to  Lord  Mansfield  (e),  ^'Insurance  is  a  contract 


(a)  Bannerman  ▼.  Whits,  10  0.  B. 
K.  8.  844 ;  31  L.  J.  C.  P.  28 ;  and 
see  Dawson  r.  Collis,  10  G.  B.  523. 

(ft)  See  Adams  r.  Biehards,  2  H. 
Bl.  673. 

(c)  See  atrset  r.  Bla^,  2  B.  &  Ad. 
466,  468 ;  per  Lord  Abinger,  C.B., 
Chanter  ▼.  Hophinsy  4  M.  &  W.  399, 
404;  Omvani  t.  Bayls^,  5  Q.  B.  288 ; 


Lorymer  y.  Smithy  1  6.  &  C.  1. 

(d)  See  PitzherbeH  r.  Mather,  1 
T.  R.  12  ;  Carter  v.  Boehm,  3  Burr. 
1905  ;  1  Smith's  L.  0.  5th  ed.  472 ; 
per  Bay  ley,  J.,  lAndenau  r.  Desbo- 
rongh,  8  B.  &  C.  586,  592 ;  Behn  y. 
Bwmess,  3  B.  &  S.  751, 753. 

{s)  Carter  ▼.  Boehm,  3  Butt.  1905, 
1909 ;  1  Smith's  L.  G.  5th  ed.  472. 
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upon  speculation.  The  special  facts  upon  which  the  contin- 
g'ent  chance  is  to  be  computed  lie  most  commonly  in  the 
knowledge  of  the  insured  only :  the  underwriter  trusts  to 
his  representation,  and  proceeds  upon  confidence  that  he 
does  not  keep  back  any  circumstance  in  his  knowledge,  to 
mislead  the  underwriter  into  a  belief  that  the  circumstance 
does  not  exist,  and  to  induce  him  to  estimate-  the  risk  as  if 
it  did  not  exist.  The  keeping  back  such  circumstance  is  a 
fraud,  and  therefore  the  policy  is  void.  Although  the  sup- 
pression should  happen  through  mistake,  without  any  fraudu- 
lent intention,  yet  still  the  underwriter  is  deceived,  and  the 
policy  is  void  ;  because  the  risk  run  is  really  diflTerent  from 
the  risk  understood  and  intended  to  be  run  at  the  time  of 
the  agreement.^'  And  according  to  Parke,  B.  (a),  ^^ Policies 
of  insurance  are  made  upon  an  implied  contract  between  the 
parties,  that  everything  material,  known  to  the  assured, 
should  be  disclosed  by  them.  That  is  the  basis  on  which 
the  contract  proceeds ;  and  it  is  material  to  see  that  it  is  not 
obtained  by  means  of  untrue  representation  or  concealment 
in  any  respect." 
Insurance  In  a  recent  case  in  the  Exchequer  Chamber  it  was  held 
that  in  policies  of  insurance  on  life  it  is  not  an  implied  con- 
dition of  the  validity  of  the  policy  that  the  insured  should 
make  a  complete  and  true  representation  respecting  the  life 
proposed  for  insurance,  but  that  such  condition,  if  intended, 
must  be  made  the  matter  for  express  stipulation.  Conse- 
quently, an  erroneous  statement,  not  fraudulently  made,  and 
the  truth  of  which  had  not  been  expressly  stipulated  for 
as  a  condition  of  the  contract,  was  held  not  to  avoid  the 
policy  (b) .  Before  this  decision  the  opinion  seems  to  have 
prevailed  that  policies  of  insurance  on  life  came  under  the 
same  rule  as  policies  of  insurance  on  ships,  namely,  that 
they  were  made  conditionally  upon  the  truth  and  com- 
pleteness of  the  representations  respecting  the  risk,  and 
that  misrepresentation  or  concealment  of  a  material  fact,  al- 
though not  fraudulent,  vitiated  the  policy  (c).  It  is,  however, 

(a)  Moens  v.  ffeyworth^  10  M.  k  (c)  Zindenau  v.  Detborough^  8  B. 

W.  147,  154.  k  0.  586;  and  see  Jones  v.  Protfin' 

(6)   Wheelton  v.  ffardUty,  8  E.  &  cial  Ins.  Co,,  3  C.  B.  N.  S.  65,  86  ; 

B.  232 }  27  L.  J.  Q.  B.  241.  26  L.  J.  C.  P.  272,  274. 
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an  implied  condition  that  the  person  whose  life  is  insured  is 
alive  at  the  time  of  the  making  of  the  policy ;  and  where  a 
policy  was  made  npon  the  life  of  a  person  who  was  then 
dead^  though  neither  party  to  the  policy  was  aware  of  his 
deaths  the  policy  was  held  void  (a). 

In  effecting  policies  of  insurance  on  life  it  is  commonly 
required  by  the  insurer  that  the  insured  shall  sign  a  ^vritten 
declaration  containing  certain  statements  respecting  the  life 
insured^  and  it  is  expressly  stipulated  in  the  policy  that 
such  declaration  is  the  basis  of  the  contract ;  the  effect  of 
which  is^  that  an  untrue  statement  contained  in  the  declara- 
tion^ though  it  be  not  fraudulent,  and  even  though  it  be 
not  material  in  inducing  the  policy,  avoids  the  contract  (h). 
Such  a  declaration  expressly  defines  and  limits  by  agree- 
ment the  rights  of  the  insurers  as  to  the  communication  and 
materiality  of  facts;  consequently,  reticence  or  mistake 
respecting  any  matter  not  specified  in  the  declaration^  in 
the  absence  of  fraud,  does  not  affect  the  policy  (c). 

.  It  is  sometimes  expressly  agreed  between  the  insurer  and 
the  insured  that  the  policy  shall  not  be  disputed  on  the 
ground  of  merely  untrue  statements  not  fraudulently  made  ; 
and  then  any  misrepresentation  or  concealment  undesignedly 
made  does  not  avoid  the  policy  (d).  In  the  case  of  Wood  v. 
Dwm^ris  {e)  an  insurance  company  published  a  prospectus, 
undertaking  that  their  policies  should  be  indisputable  ex- 
cept in  cases  of  fraud,  and  a  policy  was  made  upon  the  faith 
of  the  prospectus,  but  did  not  incorporate  it ;  the  company 
was  held,  upon  equitable  grounds,  to  be  precluded  from  dis- 
puting the  policy  upon  the  ground  merely  of  an  untrue  state- 
ment, though  the  policy  was  expressed  in  its  terms  to  be 
made  upon  the  condition  of  the  truth  of  such  statement. 
But  in  the  later  case  of  Wheelton  v.  Uardisty  (/)  a  differ- 


(a)  Pritchard  ▼.  MerchanW  Life 
Itu.  Soc.,  3  C.  B.  N.  8.  622  ;  27  L.  J. 
C.  P.  16i> ;  ante,  p.  177. 

(6)  Anderaon  ▼.  Fitzgerald,  4  H. 
L.  C.  484 ;  Cazenove  ▼.  British  Equi- 
table Ass.  Co,,  6  C.  B.  N.  S.  437 ; 
28  L.  J.  0.  P.  259. 

(r)  Jones  v,  Prorineial  Ins.  Co., 
3  C.  B.  N.  S.  65 ;  26  L.  J.  C.  P.  272. 


(^  Fovkes  T.  Manchester  and 
London  Life  Aasur.  Assoc.,  3  B.  &  S. 
917;  32  L.  J.  Q.  B.  153. 

(e)  11  Kx.  493 ;  25  L.  J.  Kx.  129. 

if)  8  R.  &  B.  232 ;  26  L.  J.  Q.  B. 
265  ;  and  see  Wood  r.  Dwarris  ex- 
plained by  Pollock,  G.B.,  in  Rets  y. 
Scottinh  Equitable  Ass.  Co.,  2  H.  & 
N.  19;  26  L.  J.  Ex.  279. 
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ence  of  opinion  seems  to  have  been  entertained  amongst  the 
jndges  as  to  the  effect  of  such  a  prospectus  upon  a  policy 
incorporating  or  referring  to  it. 

Where  a  person  proposes  to  insure  the  life  of  another,  and 
for  that  purpose  refers  the  insurer  to  the  person  whose  life 
is  to  be  insured,  and  to  other  named  persons  for  the  in- 
formation respecting  the  life  which  may  be  required  by  the 
insurer,  the  persons  thus  referred  to  are  not  thereby  consti- 
tuted the  agents  of  the  insured  in  effecting  the  policy ;  and 
if  their  information  is  false  and  fraudulent,  but  not  to  the 
knowledge  of  the  insured,  the  insurer  is  not  entitled  to  avoid 
the  policy  on  the  ground  that  it  was  induced  by  the  fraud 
of  an  agent  of  the  insured ;  the  insured  is  not  affected  by 
their  statements  unless  it  has  been  agreed  that  the  policy 
shall  be  made  upon  the  basis  of  those  statements  {a) . 
luBunnoe  Policies  of  insurance  against  fire  are  made  upon  the  im- 
agamstfire.  pjj^  condition  that  the  description  of  the  property  inserted 
in  the  policy  is  true  at  the  time  of  making  the  policy  {h)  ; 
and  it  seems  that  there  is  an  implied  condition  that  the  pro- 
perty insured  shall  not  be  altered  during  the  term  insured 
so  as  to  increase  the  risk  (c).  It  has  also  been  said  that 
there  is  an  implied  condition  that  no  material  alteration 
shall  be  made  in  the  premises  during  the  term  insured  (d). 
But  such  conditions,  if  generally  implied,  are  excluded  by 
the  insertion  in  the  policy  of  express  conditions  respecting 
alterations  in  the  premises  insured  {e).  In  effecting  in- 
surances on  property  against  fire,  it  is  the  duty  of  the  in- 
sured to  communicate  to  the  insurer  all  material  facts  within 
his  knowledge  touching  the  property  (/). 

Contract!         In  contracts  of  guarantee  and  suretyship,  as  where  a  per- 

^Jfc^        son  stands  surety  to  a  creditor  for  the  solvency  of  his  debtor, 

or  where  the  surety  guarantees  to  an  employer  the  honesty 


{a)  Kuchman  v.  Femie,  3  M.  &  W.  (d)  Stokes  r.  Cot,  1  H.  &  N.  320, 

605 ;  Wheelton  r.  Harditltf,  8  E.  &B.  683  ;  26  L.  J.  Ex.  291 ;  26  ib.  113. 
232  ;  26  L.  J.  Q.  B.  266  ;  explaining  (e)  Stokes  r.  Cos,  evpra. 

Svereii  r.  Deehorough,  6  Bing.  608.  (/)  Bitfe  r.  Turner^  6  Taunt.  838  ; 

{h)  Sillem  y.  Thimton,  3  £.  &  B.  and    see  Lindenau   j.    Deehorough, 

866 ;  28  L.  J.  Q.  B.  362.  8  B.  &  C.  686,  692 ;  Jonee  t.  Pto- 

(c)  See  ib.  vineial  Int.  Co.,  8  C.  B.  N.  S.  66,  86. 
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and  good  conduct  of  the  person  employed^  the  contract  is  in 
the  nature  of  an  insurance  against  risk  ;  but  the  same  rule 
does  not  prevail  as  in  insurances  on  ships  and  other  pro* 
perty.  A  person  who  takes  a  guarantee  for  the  solvency  or 
conduct  of  another  is  not  bound  to  disclose  all  material  facts 
and  circumstances  within  his  knowledge  respecting  the 
transaction  guaranteed ;  and  the  reticence  or  misstatement 
on  his  part  respecting  such  facts  and  circumstances^  in  the 
absence  of  frauds  does  not  affect  the  validity  of  the  gua- 
rantee (a).  So,  in  contracts  of  indemnity,  reticence  or  mis- 
statement must  be  accompanied  by  fraud  in  order  to  vitiate 
the  contract  (b). 

But  where,  upon  a  proposed  contract  of  guarantee  '^  the 
creditor  describes  to  the  proposed  sureties  the  transaction 
proposed  to  be  guaranteed  (as  in  general  a  creditor  does)  that 
description  amounts  to  a  representation,  or,  at  least,  is  evi- 
dence of  a  representation  that  there  is  nothing  in  the  trans- 
action that  might  not  naturally  be  expected  to  take  place 
between  the  parties  to  a  transaction  such  as  that  decribed ; 
and  if  a  representation  to  this  effect  is  made  to  the  intended 
surety  by  one  who  knows'that  there  is  something  not  natu- 
rally to  be  expected  to  take  place  between  the  parties  to 
the  transaction,  and  that  this  is  unknown  to  the  person  to 
whom  he  makes  the  representation,  and  that,  if  it  were 
known  to  him,  he  would  not  enter  into  the  contract  of 
suretyship,  it  is  evidence  of  a  fraudulent  representation  on 
his  part  "(c). 

Where  it  had  been  agreed  between  the  vendor  and 
vendee  of  goods  that  the  latter  should  pay  at  a  rate  above 
the  market  price,  which  extra  sum  was  to  be  applied  in 
liquidation  of  an  old  debt  due  to  the  vendor,  and  a  gua- 
rantee was  taken  for  the  payment  of  the  goods  to  be  sup- 
plied, without  communicating  to  the  surety  the  bargain  as 
to  the  price^  it  was  held  that  there  was  a  fraud  on  the  surety 

(a)  NoHhBrUuk  In9,  Co.  y.  Lloyd,  109;    Lee  y.  Jones,  17  C.  B.  N.  S. 

10  Ex.  523  ;  24  L.  J.  Ex.  14 ;  and  see  482  ;  84  L.  J.  C.  P.  131. 

Otoen  ▼.  Boman^  3  Mac.  k  G.  378 ;  (5)   JFay  r.  Heame,  18  C.  B.  N.  S. 

20  L.   J.  C.    314;  4  H.  L.C.997;  292;  82  L.  J.  C.  P.  34. 

Smiik  Y.  Bank  of  Scotland,!  Dow,  (r)  PerBlaokbnrn, J., Xmt. /(>}•««, 

272 ;   BaiUon    y.   Maihewe,    10  Ci.  17  C.  B.  N.  8.  482,  603  ;  34  L.  J.  C. 

&  F.  934 ;  Hamilton  t.  Wateon,  12  ih.  P.  181, 188. 
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Contracts  which  rendered  the  guarantee  void  (a) .  Where  a  guarantee 
c^guaran-  ^^^  taken  by  a  bank  for  the  good  behaviour  of  an  agents  it 
was  held  that  the  fact  that  the  bank  knew  that  the  principal 
had  misconducted  himself  in  his  office,  which  was  not  com- 
municated to  the  sureties,  was  material  as  evidence  of  inaccu- 
rate representation  that  he  was  trustworthy,  and  ought  to 
have  been  admitted  to  proof  {b) .  The  mere  taking  of  a 
security  for  a  banker^s  cash  account,  without  communicating 
that  the  principal  had  already  overdrawn  his  account,  was 
held  to  be  no  evidence  of  a  representation  that  he  had  not, 
as  under  such  circumstances  it  might  reasonably  be  sup- 
posed that  he  had  (c). 

The  plaintiff,  a  coal-merchant,  had  employed  an  agent  to 
sell  coals  upon  the  terms  that  he  was  to  be  answerable  for 
the  price  of  the  coals  sold  by  him  and  to  pay  for  them 
monthly,  and  also  upon  a  guarantee  for  the  due  perform- 
ance of  his  engagement  to  the  amount  of  £300 ;  afterwards 
the  agent  becoming  indebted  on  the  coal  account  above 
£1300,  the  plaintiff  required  further  security,  and  an  agree- 
ment was  made  for  that  purpose  between  plaintiff  and  the 
defendant,  which  recited  the  terms  of  the  engagement  of 
the  agent  and  the  former  guarantee,  and  provided  that  the 
defendant  should  give  a  continuing  guarantee  to  the  plain- 
tiff for  three  years  to  secure  the  amount  of  any  balance 
that  might  at  any  time  during  the  three  years  be  due  from 
the  agent  to  the  plaintiff;  the  plaintiff  did  not  inform  the 
defendant  that  any  debt  was  then  due  from  the  agent;  it 
was  held  by  a  majority  of  the  Court  of  Exchequer  Chamber 
that  there  was  evidence  to  support  a  verdict  that  the  agree- 
ment was  obtained  by  fraud  {d) . 

Belief  in  The  Courts  of  Equity  exercise  a  jurisdiction  to  rescind 

againflt       contracts  obtained  by  fraud  or  fraudulent  concealment,  such 

fraud.        g^g  would  be  sufficient  to  avoid  the  contract  in  a  court  of 

law ;  and  the  Court  of  Chancery  will  in  some  cases  set  aside 


(a)  Fidcock  y.  BUAop,  8  B.  &  C.  F.  109  ;  see  North  Britith  Int.  Co,  y, 
605.  Lloyd,  10  Ex.  523. 

(b)  Smith    y.    Bank  of  Scotland,  (rf)  Ziff^v.  Jb»M,  17C.B.N.S.  482  ; 
1  Dow.  272.  34  L.  J.  C.  P.  131 ;  Bramwell,  B.,  and 

(c)  Hamilton  y.    Watson,  12  CI.  k  Pollock,  CB.,  distentientibun. 
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an  agreement  as  obtained  under  fraudulent  circumstances^ 
where  the  circumstances  would  not  be  sufficient  to  entitle 
the  party  "in  law  to  avoid  the  agreement  on  the  ground  of 
fraud.  The  Court  of  Chancery  will  in  some  cases  refuse  the 
remedy  of  specific  performance  of  an  agreement  on  account 
of  the  fraudulent  or  suspicious  character  of  the  transaction 
although  it  would  not  set  aside  the  agreement  (a). 

The  frauds  upon  which  a  court  of  equity  would  rescind  Ple«di]ig 
the  contract  altogether,  would,  in  general,  be  sufficient  jj^^upon 
CTOund  for  avoidincr  the  contract  at  law,  and  would  be  matter  ©qu^t^Wo 

V-  o  '  grounds. 

for  a  legal  pleading.  But  there  are  cases  where  a  court  of 
equity  would  rescind  a  contract  for  a  misrepresentation 
made  without  any  fraudulent  intention,  in  which  the  con- 
tract could  not  be  avoided  in  law ;  and  in  such  cases  a  plea 
on  equitable  grounds  might  be  applicable.  The  fraud,  which 
merely  disentitles  a  party  in  equity  to  the  remedy  of  specific 
performance,  and  is  not  sufficient  ground  for  rescinding  the 
contract,  leaves  the  party  his  legal  rights  and  remedies  upon 
the  contract,  and  is  not  matter  for  a  pleading  at  law  upon 
equitable  grounds.  Where  the  circumstances  are  such  that 
a  court  of  equity  would  rescind  the  contract  for  a  misrepre- 
sentation, but  upon  terms  of  restitution,  the  equity,  being 
conditional,  is  not  a  proper  equitable  ground  for  a  pleading 
at  law  (fe). 
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Bj  and  on  whom  Duress  must 
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Avoidance  of  Agreement  in- 
duced by  Duress 209 

Belief  in  Equity  against 
Duress    209 


An  agreement  apparently  complete  and  sufficient  to  create  Duress, 
a  contract,  may  be  vitiated  by  duress,  as  it  is  called  in  Eng- 
lish law ;  that  is,  where  one  of  the  parties  to  the  agreement 
was  induced  to  consent  by  fear  and  intimidation,  imposed  by 
the  violence  or  threats  of  the  other  party,  he  may  avoid  the 
agreement. 


(a)  See  Story  Eq.  Jur.  §§  18 1, 796 ; 
Cox  y.  Middl^ton,  2  Drew.  209. 


(i)  See  Oorsuch  v,  Cree,  8  0.  B. 
N.  8.  574 ;  29  L.  J.  0.  P.  308. 
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Dure88  to  The  duress  recognized  in  law,  as  producing  a  sufficient  de- 
the  person,  g^^  ^f  f^^^  ^q  vitiate  an  agreement  induced  by  it,  may  con- 
sist in  actual  violence  to  the  person,  or  in  threats  thereof  (a). 
Duress  by  actual  violence  may  consist  in  illegal  imprison- 
ment ;  but  a  legal  imprisonment  will  not  constitute  duress. 
In  commenting  on  dui*ess  by  imprisonment  Lord  Coke  lays 
down  as  follows  : — "  Every  restraint  of  the  liberty  of  a  free- 
man is  an  imprisonment,  although  he  be  not  within  the  walls 
of  any  common  prison.^' — '^  If  a  man  be  imprisoned  by  order 
of  law,  the  plaintiff  may  take  a  feoffment  of  him  or  a  bond 
for  his  satisfaction,  and  for  the  deliverance  of  the  defendant, 
notwithstanding  that  imprisonment,  for  this  is  not  by  dures 
of  imprisonment,  because  he  was  in  prison  by  course  of  law ; 
for  it  is  not  accounted  in  law  dures  of  imprisonment,  but 
where  either  the  imprisonment  or  the  dures  that  is  offered  in 
the  prison  or  at  large  is  tortious  and  unlawful,  for  executio 
juris  non  habet  injuriam ''  {h) . 

Duress  may  also  consist  of  threats  of  personal  violence, 
which  is  called  dures  per  minas.  According  to  Lord  Coke, 
in  order  to  entitle  a  person  to  avoid  his  own  act  as  induced 
by  fear  imposed  by  threats,  "  The  fear  must  concern  the 
safety  of  the  person  of  a  man,  and  not  his  houses  or  goods ; 
for  if  he  fear  the  burning  of  his  houses  or  the  taking  of  or 
spoiling  of  his  goods,  this  is  not  sufficient,  because  he  may 
recover  the  same,  or  damages  to  the  value,  without  any  cor- 
poral hurt.  Again,  if  the  fear  do  concern  the  person,  yet 
it  must  not  be  a  vain  fear,  but  such  as  may  befall  a  constant 
man. — Talis  enim  debet  esse  metus  qui  cadere  potest  in  virum 
constantem,  et  qui  in  se  continet  mortis  periculum  et  corporis 
cruciatum. — Fear  of  imprisonment  is  sufficient,  for  the  law 
hath  a  special  regard  to  the  safety  and  liberty  of  a  man  "  (c). 


Dureaabj 
threats. 


Duress  of 
goods. 


In  the  case  of  Sheate  v.  Beale  {d)  the  distinction  between 
duress  of  the  person  and  duress  of  goods,  as  affecting  agree- 
ments, was  explained  in  the  judgment  of  the  Court  as  fol- 
lows : — '^  We  consider  the  law  to  be  clear,,  and  founded  on 


(a)  1  Blackst.  Com.  131. 
\b)  2  Inst.  482 ;  and  see  Saiith  t. 
MorUeUh,  13  M.  k  W.  427,  442. 
(c)  Co.  Lit.  253  ft  ;  2  Inst.  483 ; 


Bracton,  1.  2,  fo.  16  b  ;  per  Lord  El- 
lenborough,  C.J.,  M.  v.  Southerton,  6 
East,  126,  140. 
id)  11  A.  &  E.  983,  990. 
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good  reason^  that  an  agreement  is  not  void  because  made 
under  duress  of  goods.  There  is  no  distinction  in  this  re- 
spect between  a  deed  and  an  agreement  not  under  seal ;  and^ 
with  regard  to  the  former,  the  law  is  laid  down  in  2  Inst. 
483,  and  Sheppard^s  Touchstone,  p.  61,  and  the  distinction 
pointed  out  between  duress  of,  or  menace  to  the  person,  and 
duress  of  goods.  The  former  is  a  constraining  force,  which 
not  only  takes  away  the  free  agency,  but  may  leave  no  room 
for  appeal  to  the  law  for  a  remedy ;  a  man,  therefore,  is  not 
bound  by  the  agreement  which  he  enters  into  under  such 
circumstances  :  but  the  fear  that  goods  may  be  taken  or  in* 
jured  does  not  deprive  any  one  of  his  free  agency  who  ]>os- 
sesses  that  ordinary  degree  of  firmness  which  the  law  re- 
quires all  to  exert.*'  Accordingly,  where  the  plaintiff  had 
seized  the  defendant's  goods  as  a  distress  for  rent,  claiming 
more  than  was  due,  and  the  defendant,  in  consideration  of 
plaintiff  withdrawing  the  distress,  promised  to  pay  the  arrears 
claimed,  the  agreement  was  held  not  to  be  voidable  on  the 
ground  of  the  duress  of  the  defendant's  goods  (a) . 

But  where  money  is  paid  to  release  goods  or  property  from  Mon«T  ob. 
duress  and  upon  no  other  consideration,  it  is  considered  as  duiMa  of 
an  involuntary  payment,  and  may  be  recovered  {b).  The  V^*^^ 
distinction  between  the  cases  of  money  obtained  by  duress 
of  goods  and  an  agreement  obtained  by  the  same  means  is 
pointed  out  by  Parke,  B.,  in  his  judgment  in  the  case  of 
Atlee  V.  Backhxmse  (c).  "There  is  no  doubt  that  if  goods 
are  wrongfully  taken,  and  a  sum  of  money  is  paid,  simply 
for  the  purpose  of  obtaining  possession  of  these  goods  again, 
without  any  agreement  at  all,  especially  if  it  be  paid  under 
protest,  that  money  can  be  recovered  back;  not  on  the 
ground  of  duress,  because  I  think  that  the  law  is  clear,  al- 
though there  is  some  case  in  Yiner's  Abridgment  to  the  con- 
trary {d)y  that  in  order  to  avoid  a  contract  by  reason  of 
duress,  it  must  be  duress  of  a  man's  person,  not  of  his  goods ; 
and  it  is  so  laid  down  in  Sheppard's  Touchstone  (e) :  but  the 
ground  is,  that  it  is  not  a  voluntary  payment.  If  my  goods 
have  been  wrongfully  detained,  and  I  pay  money  simply  to 

(a)  SkeaU  ▼.  Be4de,  gmpra.  (d)  Vin.  Abr.  Jhaeu,  (B),  3  ;  1 

(b)  See  ante,  p.  52-54.  BoU.  Abr.  687. 

(c)  3  M.  A  W.  633,  650.  («)  P.  61. 
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obtain  them  again,  that  being  nnder  a  species  of  duress  or 
constraint,  may  be  recovered  back  ;  but  if,  while  my  goods 
are  in  possession  of  another  person,  I  make  a  binding  agree- 
ment to  pay  a  certain  sum  of  money,  and  to  receive  them  back, 
that  cannot  be  avoided  on  the  ground  of  duress  ^'  (a).  In  the 
above  case  (b),  the  Commissioners  of  Excise  had  seized  goods 
of  the  plaintiff  for  the  purpose  of  condemnation,  and  the 
plaintiff,  in  consideration  of  a  return  of  the  goods  and  the  re- 
linquishment of  the  proceedings  for  condemnation,  paid  the 
appraised  value  of  the  goods;  it  was  held  that  the  money 
was  paid  under  a  valid  agreement  made  upon  good  consi- 
deration, and  the  duress  of  the  goods  formed  no  ground  for 
avoiding  the  agreement. 

By  and  on       The  duress  must  be  the  act  of  the  party  obtaining  the  con- 
du«S*  ®    tract,  or  done  with  his  knowledge,  and  taken  advantage  of 
?*"•»*= J^      by  him,  for  the  purpose  of  obtaining  the  agreement  (c) . 
BareM  on        ^  contract  cannot  be  avoided  on  the  ground  that  it  was 
third  party,  obtained  by  duress  imposed  on  a  third  party.     An  action 
was  brought  on  a  bond  conditioned  that  a  third  party  should 
pay  a  sum  of  money,  to  which  the  defendant  pleaded  that 
the   latter  was  illegally  imprisoned  at  the  instance  of  the 
plaintiff,  and  the  defendant  entered  into  the  bond  as  his 
surety  for  the  debt  in  order  to  release  him  from  imprison- 
ment ;  it  was  held  that  the  plea  was  not  any  plea  for  the 
surety,  although  it  had  been  a  good  plea  for  the  principal, 
"  for  none  shall  avoid  his  own  bond  for  the  imprisonment  or 
danger  of  any  other  than  of  himself  only"  {d) .    It  is  laid  down 
in  an  old  case  that  a  person  may  avoid  his  deed  if  obtained  by 
duress  imposed  on  his  father,  or  his  wife,  but  not  if  obtained 
by  duress  imposed  on  his  master  or  a  stranger  (e). 
Contract  by      -^  contract  may  be  avoided  on  the  ground  of  duress,  where 
»i?®nt  in-     the  contract  is  made  by  an  agent  of  the  party  suffering  the 
duress  on    duress  in  order  to  remove  the  duress  from  his  principal, 
hw  prrnci.    rpj^^  plaintiff  had  been  confined  in  a  private  lunatic  asylum, 

{a)  And  see  per  Coleridge,  J.,  J  jA-  187;  and  see  Pole  y.  ffarrohin,  9 

more  v.  Wainwright,  2  Q.  B.837, 846.  East,  416  (a)  ;  Smith  t.  Monteiih,  13 

(5)  Atlee  t.  Backhouse^  supra.  M.  &  W.  427. 

(c)  1  Bolle,  Abr.  688.  (e)  1  Rolle,  Abr.  687  ;  and  see  Code 

[d)  HMComhey.  Standing ^Cro.  Joe.  Civil  §  1113. 
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and  an  inquisition  of  lunacy  had  been  instituted  against  her 
by  the  defendants,  at  which  an  arrangement  was  entered  into 
and  signed  by  the  plaintiff's  counsel,  that  the  defendants 
should  withdraw  from  the  inquisition,  and  that  the  plaintiff 
should  be  released  from  restraint  upon  giving  up  certain 
deeds  to  the  defendants ;  the  plaintiff  afterwards  repudiated 
the  arrangement  as  having  been  induced  by  duress,  and 
brought  the  action  for  the  recovery  of  the  deeds;  the  Court 
decided  for  the  plaintiff,  saying : — "  If  her  counsel  acted  for 
her,  believing  her  of  sound  mind,  from  the  same  fear  of  in- 
convenience and  disease  as  likely  to  arise  from  confinement 
which  affected  the  mind  of  their  principal,  their  proceeding 
ought  to  be  considered  as  enforced  by  the  same  duress ''  (a). 

An  agreement  induced  by  duress,  like  an  agreement  in-  AToidance 
duced  by  fraud,  is  not  absolutely  void,  but  voidable  only  at  ^J^^ 
the  election  of  the  party  intimidated  (6) .    If  a  person  having  ^^^^  ^J 
been  constrained  by  duress  to  make  a  contract  afterwards 
voluntarily  acts  upon  it,  he  thereby  affirms  its  validity  and 
precludes  himself  from  afterwards  avoiding  it  (c).     In  an 
action  upon  a  contract,  the  defence  that  it  was  procured  by 
duress  must  be  specially  pleaded  {d) . 

Courts  of  Equity  exercise  a  jurisdiction  to  set  aside  con-  Relief  in 
tracts  on  the  ground  of  duress.     They  will  also  set  aside  ^Jj^ 
contracts  in  some  cases  on  the  ground  that  they  were  ob-  duress. 
tained  by  threats,  or  undue  influence,  or  oppression,  though 
not  amounting  to  legal  duress  ;  and  in  some  cases  they  will 
refuse  to  enforce  such   contracts  by  specific   performance, 
though   they  will  not  set  them  aside,  and  will  leave  the 
parties  to  their  legal  remedies  {e) . 

(a)  Cimmimg  y.  Ince,  11  Q.B.  112.  &  J.  383;  80  L.  J.  C.  1. 

(b)  2  Inst.  482;  and  Bee  "Fnad,"  (d)  WkelpdaUt  eate,  6  Co.  Bep. 
anU,  p.  198.  119  a  ;  Beg.  Gen.  8,  T.  T.  1863. 

(c)  Ortnew  y.  Beadel,  2  De  G.  F.  (e)  Story  Bq.  Jur.  §  239. 
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Number  of  EvBRY  Contract  necessarily  involves  two  parties,  one  bonnd 
P*^*^-       to  perform  the  contract,  and  the  other  entitled  to  have  it 
performed. 

For  example,  in  order  to  constitute  a  promissory  note 
there  must  be  both  a  promisor  and  a  promisee.  A  note  in 
which  the  maker  promises  to  pay  to  himself,  or  to  his  own 
order,  is  not  a  promissory  note,  and  contains  no  bind- 
ing engagement.  An  instrument  so  drawn  is  incomplete, 
being  in  the  nature  of  a  conditional  engagement,  in  case  the 
maker  should  afterwards  indorse  the  note,  to  pay  it  to  the 
person  to  whom  by  such  indorsement  he  should  direct  it  to 
be  paid ;  if  indorsed  specially,  it  imports  a  promise  to  pay 
to  the  person  to  whom  it  is  indorsed  or  his  order ;  if  the 
maker  indorses  it  in  blank  and  circulates  it,  it  becomes  in 
effect  payable  to  the  bearer  (a) . 

So,  a  promissory  note  made  payable  nine  months  after 
date,  ''to  the  secretary  for  the  time  being"  of  a  society,  was 

(a)  Brown  y.  De  Winton,  6  C.  B.  836. 
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held  invalid,  because  it  did  not  show  a  certain  payee  (a) ;  and 
for  the  same  reason  a  bill  of  exchange  drdwn  payable  six 
months  after  date,  to  the  order  of  "the  treasurer  for  the 
time  being "  of  an  institution,  was  held  invalid  (6) ;  but  a 
promissory  note  made  payable  "  to  the  trustees  of  the  N. 
chapel  or  their  treasurer  for  the  time  being"  was  held  valid; 
the  trustees  being  taken  to  be  the  payees,  and  the  treasurer 
only  their  agent  to  receive  payment  (c).  An  instrument  in 
the  form  of  a  bill  of  exchange  and  accepted,  but  without 
the  name  of  either  a  drawer  or  payee,  does  not  constitute  a 
binding  contract,  though  capable  of  being  completed  by 
adding  the  names  of  such  parties  (3) . 

An  insurance  office  having  two  departments,  one  for  in- 
surance and  the  other  for  annuities,  the  latter  department 
effected  a  policy  of  insurance  with  the  former,  upon  the  life 
of  a  person  to  whom  a  loan  had  been  made,  and  who  had 
covenanted  to  pay  the  premiums  for  insuring  his  life;  it 
was  held  that  the  policy  so  made  was  a  nullity,  because 
made  by  the  company  with  themselves,  and  that  the  debtor 
could  not  be  charged  with  the  premiums  (e).  So,  a  covenant 
made  by  a  person  with  himself  and  others  jointly,  to  pay 
money  on  their  joint  account,  was  held  void  (/) . 

Where  a  shipowner  carries  his  own  goods  in  his  own  ship, 
there  is  no  *'  freight*'  properly  so  called,  because  there 
can  be  no  contract  made  by  the  shipowner  with  himself  in 
respect  of  the  carriage.  Hence,  in  such  a  case,  the  under- 
writers on  the  ship,  upon  abandonment  of  the  ship  as  lost, 
having  brought  the  goods  to  their  destination,  it  was  held 
that  they  had  no  claim  upon  the  owner  for  freight  in  respect 
of  the  carriage  of  the  goods  to  the  place  where  the  ship  was 
lost,  notwithstanding  the  general  rule  that  the  abandonees 
of  a  ship  are  entitled  to  aU  the  freight  earned  by  it  at  the 
time  of  abandonment  {g).    So,  the  mortgagee  of  a  ship  with 


(a)  Cowie  y.  Stirling^  6  £.  &  B.  SiaeMtiger  y.  Soulh-Eattem  Uy.  Co., 

833  ;  26  L.  J.  Q.  B.  835.  8  £.  &  B.  649  ;  23  L.  J.  Q.  B.  298. 

(6)  TaiM  Y.  Nash,  8  C.  B.  N.  8.  (e)  Greg  y.  JEllUon,  25  L.  J.  C. 

581 ;  29  L.  J.  C.  P.  306.  666. 

{c)  Holmes  y.  Jaquee,  L.  Bep.  1  (/)  Faulkner  y.  lAifce,  2  Ex.  595. 

Q.  B.  376 ;  85  L.  J.  Q.  B.  130.  C^)  MUler  y.   Woodjall,  8  £.  &  B. 


id)  M'Call  Y.  Taglor,  19  C.  B.  N.       493  ;  27  L.  J.  Q.  B.  120. 
8.  301 ;  31  L.  J.  G.  P.  365 ;  and  »ee  . 
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the  freight^  on  taking  possession  of  tlie  ship^  cannot  claim 
freight  in  respect  of  a  cargo  shipped  by  the  owner,  because 
the  owner  cannot  contract  with  himself  {a) . 

Joint  con-  Several  persons  may  join  in  a  contract  on  the  one  part  or 
on  the  other ;  that  is  to  say,  in  respect  of  the  same  debt  or 
liability  more  persons  than  one  may  be  joined  in  the  charac- 
ter of  creditor  or  promisee,  or  more  persons  than  one  in  the 
character  of  debtor  or  promiser,  or  more  persons  than  one  in 
both  characters.  In  such'cases  the  persons  j(5intly  becoming 
party  to  the  contract,  though  they  may  have  several  interests 
relatively  to  one  another,  are  considered  as  united  in  in- 
terest relatively  to  the  other  party  to  the  contract.  Con- 
tracts of  this  kind  are  called  joint  coyitracts  or  joint  debts; 
and  the  persons  composing  the  respective  parties  thereto 
are  called  joint  creditors  or  joint  promisees,  andjoiJit  debtors 
or  joint  promisors. 

In  some  cases,  where  several  persons  are  associated  jointly 
to  fill  an  office,  or  authorized  jointly  to  conduct  some  business, 
they  are  all  required  to  join  in  contracting,  and  less  than 
all  cannot  validly  contract. '  Thus,  where  two  persons  were  ap- 
pointed to  fill  the  office  of  clerk  to  trustees  of  a  turnpike  road, 
it  was  held  that  they  must  both  join  in  executing  a  contract 
on  the  part  of  the  trustees  ;  Tindal,  C.  J.,  said  : — "  How  are 
we  to  say  that  if  the  trustees  have  appointed  two  clerks, 
perhaps  for  the  benefit  of  having  their  united  judgment,  the 
two  are  not  to  be  parties  to  a  conti'act  which  is  to  bind  the 
trustees  ?  it  is  like  the  case  where  two  execute  the  office 
of  sheriff  or  bailiff'*  (6).  The  provisional  committee  of  a 
railway  company  appointed  eight  persons  as  a  managing 
committee,  with  authority  to  carry  out  the  scheme,  but  with- 
out provision  that  any  number  less  than  the  whole  might  act, 
and  six  of  them  gave  an  order  to  the  plaintiff  for  certain 
work ;  it  was  held  that  the  defendant,  a  member  of  the  pro- 
visional committee,  was  not  bound  by  the  order  so  given  (c) , 

The  peculiar  effects  of  joint  contracts  may  be  considered  : 
— 1.  Where  the  contract  is  joint  on  the  part  of  the  promiser 

(a)  See  Ownm  v.  TJynV,  4  B.  &  S.  (e)  Brown  r.  Andrew,  18  L.  J.  Q. 

680  ;  88  L.  J.  Q.  B.  97 ;  34  ib,  124.        B.  153  ;  and  see  Quihrie  ▼.  Armttrono, 
(6)  Bell  Y.  Nixon,  9  Bing.  898.  5  B.  &  Aid.  628. 


SECT.  I.   OF  PABTIES   IN  OENE&AL.  213 

or  debtor.     2.  Where  the  contract  is  joint  on  the  part  of  the 
promisee  or  creditor. 

1.  As  to  joint  promisors  or  debtors  : — If  an  action  is  to  be  J<»»* 
brought  apon  a  contract  made  by  several  persons  jointly,  who 
are  still  living  and  are  resident  within  the  jurisdiction  of  the 
Court,  they  should  all  be  joined  as  defendants  in  the  action. 
If  one  of  them  is  sued  alone,  he  is  not  bound  to  answer  to 
the  merits  of  the  action  without  the  rest  being  sued  with  him ; 
he  may  plead  in  abatement  of  the  writ,  that  is,  that  the 
debt  was  due,  or  the  promise  was  made  by  him,  jointly  with 
another  or  others,  who  is  or  are  still  living  and  resident  within 
the  jurisdiction  of  the  Court,  and  not  by  himself  alone.  But 
that  is  the  only  mode  in  which  he  can  object  to  being  charged 
separately ;  and  if  he  pleads  to  the  merits  of  the  claim,  as 
by  plea  of  non  ent  factum  or  non  assuvipsit  or  the  like,  he 
cannot  raise  any  valid  objection  on  the  ground  of  others 
being  jointly  liable  with  him  (a) . 

The  liability  of  one  of  joint  promisers  or  debtors  was  ex- 
plained by  Abbott,  J.,  as  follows  (b)  : — *'  By  the  law  of  Bug- 
land,  where  several  persons  make  a  joint  contract,  each  is 
liable  for  the  whole,  although  the  contract  be  joint.  In 
WJtelpdale's  case  (c),  the  plaintiff  had  declared  on  a  bond 
made  by  the  defendant,  to  which  the  defendant  pleaded  non 
est  factum ;  the  jury  found  that  the  bond  was  a  joint  bond, 
made  by  the  defendant  and  another  to  the  plaintiff,  and  upon 
this  special  verdict  it  was  adjudged  by  the  Court,  that  the 
plaintiff  should  recover :  "  because  when  two  men  are 
jointly  bound,  in  one  bond,  although  neither  of  them  is  bound 
by  himself,  yet  neither  of  them  can  say,  that  the  bond  is  not 
his  deed ;  for  he  has  sealed  and  delivered  it,  and  each  of  them 
is  bound  in  the  whole.^'  That  was  a  case  upon  a  deed,  but 
Price  V.  Shute  (d)  was  a  case  upon  a  simple  contract ;  and  it 
was  there  held,  that  although  the  promise  was  a  joint  pro- 
mise, yet  the  defendant,  who  was  sued  alone,  could  not  say 
that  he*did  not  promise ;  and  that  the  only  way  of  taking 


(a)  Sheppard's  Touchstone,  p.  876.  (c)  5  Rep.  1 19. 

{h)  JUchard9  y.  Heather,  1  B.  &  {d)  5  Burr.  2613. 

Aid.  29,  85. 
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^^^  advantage  of  the  omission  of  the  other  joint  contractor,  was 
by  plea  in  abatement.  These  two  cases  establish  this,  that 
proof  of  a  joint  contract  is  sufficient  to  sustain  an  allegation 
that  one  contracted;  and,  therefore,  there  is  no  variance.^' 
Hence,  each  party  to  a  joint  contract  is  severally  liable,  in 
the  sense  that,  if  sued  severally  and  he  does  not  plead  in 
abatement,  he  becomes  liable  to  the  creditor  for  the  entire 
debt  (a) . 

So,  where  more  than  one  of  several  joint  contractors  are 
sued  jointly,  omitting  others,  the  defendants  may  plead  the 
non-joinder  in  abatement ;  but,  if  they  do  not,  the  proof  of 
the  joint  contract  is  sufficient  to  charge  them.  Thus,  in  an 
action  on  a  bill  of  exchange,  the  declaration  charged  it  to 
have  been  drawn  upon  and  accepted  by  the  three  defendants, 
and  it  was  proved  to  have  been  drawn  upon  and  accepted  by 
the  three,  jointly  with  a  fourth ;  it  was  held  that  there  was 
no  variance,  and  that  the  contract  charged  was  proved  (6). 

The  plea  in  abatement  of  the  non  joinder  of  a  joint  con- 
tractor cannot  be  sustained,  where  the  alleged  joint  con- 
tractor is  dead,  or  where  he  is  not  resident  within  the  juris- 
diction, or  where  he  has  been  discharged  from  the  debt  by 
proceedings  in  bankruptcy  or  insolvency,  or  where  he  was  an 
infant  at  the  time  of  contracting  and  has  since  avoided  the 
contract,  or  where  the  debt  is  barred  as  against  him  by  the 
Statute  of  Limitations  (c).  In  all  which  cases  the  person  sued 
may  be  charged  by  the  creditor  with  the  entire  debt. 

Where  the  joint  contractors  are  sued  jointly,  and  the  judg- 
ment passes  against  them  jointly,  though  the  writ  of  execu- 
tion must  follow  the  judgment  and  charge  all  the  defendants 
jointly,  yet,  in  putting  the  writ  in  force,  the  whole  amount 
of  the  judgment  may  be  levied  against  one  separately ;  con- 
sequently, eacb  joint  contractor  becomes  ultimately  liable  to 
the  creditor  for  the  whole,  and  not  only  for  his  proportion- 
ate part,  although  the  contract  be  joint  (d). 

(a)  Abbot  ▼.  Smith,  2  W.  Bl.  947 ;       2Dd  ed.  411,  412. 

see  Kinff  v.  ffoare,  13  M.  &  W.  494,  {d)  Per  Lord  Mansfield,  C.  J.,  Bird 

505;  Oross  v.  Willianu,  7  H.  &  N.  v.  Randall,  1  W.  BL  387,  388;  and 

675;  31  L.  J.  Ex.  145.  see  Abbot  t.  Smith,  2  W.  Bl,  947, 

(b)  Mountttephenv.  Brooke,  1  B.  &  949  ;  per  Lord  Kenyon,  C.J.,  Berries 
Aid.  224.  V.  Jamieson,  5  T.  R.  553,  556. 

(c)  See  Biillen  &  I^eake,  Prec.  PI. 
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The  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  68,  enables  Joint 
a  plaintiff  to  sue  any  one  or  more  joint  debtors  without  the      '**'' 
others,  and  to  obtain  judgment  and  execution  against  those 
sued. 

Upon  the  death  of  one  of  several  joint  contractors,  the 
liability  under  the  contract  devolyes  on  the  suryiving  joint 
contractors  or  joint  contractor ;  the  representative  of  the 
deceased  cannot  be  sued  at  law  jointly  with  the  survivors. 
Consequently,  the  whole  liability  ultimately  devolves  upon 
the  last  surviving  contractor,  and  after  his  death  upon  his 
representatives  (a) .  A  release  made  to  the  executor  of  one 
of  joint  obligors  is  inoperative,  because  upon  the  death  of  the 
one  the  debt  survived  against  the  others  (6) . 

Upon  the  death  of  one  of  several  joint  contractors  after 
judgment  obtained  against  them,  the  liability  upon  the  judg« 
ment  devolves  upon  the  survivors,  and  execution  by  ^. /a.  or 
ca.  sa,  may  be  levied  against  them  without  reviving  the  judg- 
ment; but  the  judgment,  as  a  charge  upon  the  real  estates 
of  the  joint  contractors,  remains  unaltered  by  the  death,  and 
the  creditor  may  have  execution  by  elegit  against  the  lands 
of  the  deceased,  equally  with  the  survivors,  by  reviving  the 
judgment  against  the  survivors  and  the  terretenants  of  the 
deceased  (e). 

2.  As  to  joint  promisees  or  creditors : — ^Where  the  contract  Joint  cre- 
is  joint  on  the  part  of  the  promisees  or  creditors,  all  the  per-  *^***''' 
sons  entitled  under  it  must  join  in  suing  upon  it  as  joint  plain- 
tiffs [d) .    A  disclaimer  by  one  of  the  joint  promisees,  by  a  deed 
to  which  the  promiser  is  not  also  a  party,  will  not  entitle  the 
others  of  the  joint  promisees  to  sue  alone  upon  the  contract  {e) . 

If  one  of  the  joint  promisees  is  omitted,  and  the  defect  ap- 
pears upon  the  record,  it  may  be  objected  to  by  demurrer,  or 


(a)  See  Shepp.  Touch,  hy  Freeton.  (c)  Harberft  mm,  8  Co.  14  a ;  2 

p.  376 ;  EichttrdM  v.  Seaiher,  1  B.  A  Wms.  Saund.  60  a,  (4) ;  72  I. 

Aid.  29  i   Colder  y.  Ruthefford,  8  B.  (d)  EeeluUm  t.  Clipsham,  1  Wmt. 

Sl  B.  d€K2.    As  to  the  Uabilitj  in  equity  Saund.  153  ;  HaUall  ▼.  Orifflth,  2  C.  & 

of  the  executor  of  a  decesfled  jointoon-  M.  679 ;  Pu^h  r.  Sirinsfield,  3  C.  B.  N. 

tractor,  aee  Wmt.  Ex.  6th  ed.  p.  1677.  S.  2 ;  4  ib.  364 ;  27  L.  J.  C.  P.  34,  225. 

(6)  AMhhee  t.  Pidduek,  1  M.  &  W.  («)   WeihereU  ▼.  LangHon,  1   Ex. 

564.  634. 
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Joint 
<7editon. 


by  motion  in  arrest  of  judgment,  or  by  error  (a).  If  the 
objection  does  not  appear  upon  the  record,  and  the  action 
proceeds  to  trial,  there  would  be  a  variance  between  the  con- 
tract appearing  in  fact  and  that  alleged  upon  the  record, 
which,  unless  amended,  would  be  ground  for  a  nonsuit  or  ad- 
verse verdict,  and  prove  fatal  to  the  plaintiff^s  case  {b).  The 
objection  may  be  taken  by  the  defendant  at  an  earlier  stage, 
by  pleading  in  abatement,  that  the  promise  was  made  to  the 
plaintiff  and  another  jointly  and  not  to  the  plaintiff  alone,  or 
by  giving  a  notice  in  writing  to  the  plaintiff  to  the  same 
effect  under  the  provision  of  the  Common  Law  Procedure 
Act  1852,  C.  L.  P.  Act,  1852,  s.  36.  The  omission  may  be 
amended  by  the  plaintiff  before  trial  under  the  provisions  of 
s.  34  of  the  G.  L.  P.  Act,  1852,  or,  unless  the  defendant  has 
previously  taken  the  objection,  at  the  trial  under  s.  35  (c). 
Where  one  of  seveilal  joint  creditors  or  promisees  dies,  the 
legal  right  under  the  contract  devolves  upon  the  survivors, 
who  only  must  sue  upon  the  contract.  The  representative  of 
the  deceased  joint  creditor  or  promisee  cannot  be  joined  in 
suing  with  the  survivors,  nor  can  he  sue  alone  (d). 


Several 
contracts. 


Several  persons  may  contract  separately  respecting  the 
same  matter.  Thus,  several  persons  may  bind  themselves 
severally  to  another  in  respect  of  the  same  matter  or  debt, 
so  that  the  creditor  is  entitled  to  claim  the  whole  debt  or 
performance  against  each  debtor  separately ;  or  one  person 
may  bind  himself  to  each  of  several  persons  in  respect  of 
the  same  matter  or  debt,  so  that  each  of  such  creditors  is 
separately  entitled  to  claim  the  whole  debt  or  performance. 
The  peculiar  characteristic  of  such  contracts  is  the  identity 
of  the  debt  or  matter  in  the  several  contracts ;  so  that  the 
payment  or  performance  of  one  of  the  contracts  discharges 
aU  (e). 


(a)  Petrie  v.  Bvry,  8  B.  &  0.  853  ; 
Pugh  ▼.  Strinfffleld^  aupra  \  WethereU 
Y.  Langtton,  1  Ex.  684. 

{h)  Chanter  y.  Leeae^  4  M.  &  W. 
296. 

(0)  See  BoUen  k  Leake,  Prec.  PL 
2nd  ed.  406. 

(<Q  MarHnv,  Crump,  2  Salk.  444  ; 
1  L.  Bajm.  340 ;  Anderson  t.  Mar- 


iindale,  1  East,  497 ;  and  see  Jell  y. 
Daufflae,  4  B.  &  Aid.  874 ;  Scott  y. 
Godwin,  1  B.  &  P.  67,  74. 

{e)  Thifl  IB  called  in  the  ciyil  law 
obliffatio  in  eolidum,  Mackeldej  §  330 ; 
Wamkcenig,  §  639;  and  see  Code 
Civil,  1.  3,  t.  8, 8.  4.  "  Des  obligations 
solidaires." 
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A  frequent  use  of  this  mode  of  contracting  occurs  in  gua- 
rantees^ where  a  principal  debtor  and  sureties  become  seye- 
rally  bound  to  the  creditor  for  the  debt  or  matter  guaranteed; 
the  creditor  may  sue  one  or  other  of  the  debtor  and  sureties 
separately  for  the  whole  amount^  and  payment  by  one  dis- 
charges all  as  against  the  creditor ;  though^  as  between  them- 
selves^ the  sureties  who  are  compelled  to  pay  may  be  entitled 
to  recover  the  amount  from  the  principal  debtor,  or  a  pro- 
portionate part  of  it  from  the  other  sureties  (a) . 

Several  persons  may  enter  into  concurrent  contracts  re-  Joint  and 
specting  the  same  matter,  binding  themselves  jointly  as  one  ^^cu.  *^^' 
party,  and  also  severally  as  separate  parties,  at  the  same 
time;  in  which  case,  besides  the  one  joint  contract,  there 
are  also  as  many  several  contracts  as  there  are  separate 
persons ;  the  debt  or  matter  of  the  contract  being  one  and 
the  same  in  all  the  contracts  thus  made.  Thus,  a  joint  and 
several  promissory  note  by  several  makers  is  equivalent  to 
a  joint  note,  and  as  many  distinct  separate  notes  as  there 
are  makers  [b).  *^  If  A.  and  B.  covenant  jointly  and  severally, 
the  covenant  may  be  joint  or  several,  and  the  covenantors 
may  be  sued  either  all  together,  or  all  of  them  apart,  at  the 
election  of  the  covenantee^'  (c).  ''  If  three  be  bound  jointly 
and  severally  in  a  bond,  the  obligee  cannot  sue  two  of  them 
only,  but  he  must  either  sue  them  all,  or  each  of  them  sepa- 
rately'^  (d) ;  but  if  two  of  the  three  obligors  are  sued  alone, 
they  can  object  only  by  pleading  in  abatement  of  the  action, 
that  there  is  another  joint  obligor  (e). 

But  it  seems  that  a  contract  cannot  be  so  made,  in  re- 
spect of  one  and  the  same  matter,  as  to  entitle  several  per- 
sons under  it  both  jointly  and  severally ;  they  must  either 
be  entitled  under  it  jointly  only,  or  severally  only  (/). 

Where  several  persons  join  in  a  contract  in  respect  of  the  Conatmc 

tion  of  con* 


tnct«  M  to 


{a)  See  ante,  p.  42,  48.  (e)  See    ante,    p.   214 ;    1  Wma. 

(«)  Bwcham  t.  SmUh^  E.  B.  k  E.  Saund.  154  a ;  291  g, 

442  ;  27  L.  J.  Q.  B.  257.  (/)  Slingthy'g  ease,    5  Co.  185  ; 

(e)  Shepp.    Touch,     by    Preston,  Bradhume  t.   Boffield,  14  M.  &  W. 

p.  166, 180,  376.  559,  573 ;  Keigktl^  t.  WaUon,  8  Ex. 

{d)  Per  BuUer.  J.,   SireaifUld  ▼.  716,  723. 
Halliday,  8  T.  R.  779,  782. 
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joint  aad     same  matter,  the  question  whether  they  do  so  jointly  as  one 
parties.       party,  or  severally  as  distinct  parties  entering  into  several 
contracts,  or,  in  the  case  of  the  persons  bound,  jointly  and 
severally,  making  a  joint  contract  and  several  distinct  con- 
tracts at  the  same  time,  depends  on  the  intentions  of  the 
parties,  as  manifested  in  the  evidence  of  the  contract.  Some 
rules  for  the  construction  of  contracts  in  this  respect  have 
been  laid  down  by  the  authorities. 
ttweJmd        ^'  With  respect  to  the  liability  of  several  persons  under 
liability,      the  contract,  it  is  laid  down  in  Sheppard's  Touchstone  as 
follows  : — '^  If  two,  three,  or  more  bind  themselves  in  an 
obligation  thus,  ohligoAfnus  nos,  and  say  no  more,  the  obliga- 
tion is  and  shall  be  taken  to  be  joint  only  and  not  several ; 
but  if  it  be  thus  ohliga/mus  nos  et  utrumque  nostrum,  or  obU* 
gamus  nos  et  unumquemque  nostrum,  or  ohliga/mus  nos  et  quem^ 
libet  nostrum,  etc.,  in  all  these  cases  the  obligation  is  both 
joint  and  several. — But  the  more  proper  form  is  "  We  bind 
ourselves,  our  heirs,  executors,  and  administrators,  and  each 
of  us  bindeth  himself,  his  heirs,  executors,  and  administra- 
tors'^ (a) .  Hence,  in  written  contracts  the  language  used  is  the 
primary  guide  to  the  meaning ;  but  it  is  not  always  conclu- 
sive.    The  language  is  sometimes  ambiguous,  and  often  not 
exclusive  of  an  intention  of  contracting  in  either  way;  in 
which  case  the  sense  must  be  derived  from  the  interests  and 
relations  of  the  parties  as  appearing  in  the  contract  {b).  The 
words  of  a  deed  executed  by  several  parties  were,  "  we  bind 
ourselves  and  each  of  us  for  himself  for  the  whole  and  entire 
sum  of  £1000  each ;"  the  instrument  was  held  &om  the  con- 
text to  constitute  a  several  bond  by  each  of  the  parties  for 
a  several  sum  of  £1000,  and  not  a  joint  bond  (c). 
Aa  to  joint       2.  With  rospoct  to  the  right  of  several  persons  under 
lights.        such  contracts  a  rule  of  construction  has  been  adopted  to 
the  following  effect : — A  contract  will  be  construed  to  be 
joint  or  several  according  to  the  interests  of  the  parties,  if 
the  words  are  capable  of  that  construction,  or  even  if  not 

(a)  Shepp.    Touoh.    by    Preston,  san*i  o€ue,  6  Co.  28 ;  Duke  of  North- 

p.  376.  umberlandv,  Errington,  6  T.  B.  522 ; 

(&)  See  Lee  y.  Nixon,  1  A.  &  £.  Maneell  ▼.  Burredge,  7  T.  R.  852 

201,  208.  Lord  Qaltoay  v.  Matthew,  1  Camp. 

(c)  Collins  ▼.  Proseer,  1  B.  &  C.  403 }  Sx  p,  Buckley,  14  M.  &  W. 

682 ;  and  see  other  examples,  Mathew-  4^9. 
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inconsistent  with  it ;  if  the  words  are  ambiguous  or  will  Coiutnae- 
admit  of  it^  the  contract  will  be  joint  if  the  interest  be  joints  tnMsu  m  to' 
and  it  will  be  several  if  the  interest  be  several  (a).     But  ^^^^^JJi. 
contract  entered  into  with  several  persons^  in  respect  of  the 
same  matter  or  interest^  cannot  by  any  words  be  made  so  as 
to  entitle  them  both  jointly  and  severally  (b). 

An  estate  was  conveyed  to  several  persons  jointly^  and 
the  grantor  covenanted  with  those  persons^  et  cum  qiLolibet 
eorrim,  that  he  had  a  good  title ;  it  was  held  that^  the  in- 
terest of  the  covenantees  being  joints  the  covenant  was  joint 
and  not  several,  and  that  the  words  cum  quolibet  eorum  were 
void  of  eSect ;  and  it  was  laid  down  that  if  a  grantor  by 
deed  conveys  several  estates  to  several  persons  severally, 
and  covenants  with  them,  et  cum  quolibet  eorum,  that  he  had 
title,  the  covenant  is  several  by  reason  of  the  several  in- 
terests of  the  covenantees  (c) .  One  of  the  parties  to  a  deed 
''  covenanted  and  agreed  to  and  with  the  other  and  others 
of  them  respectively,  and  his  and  their  respective  executors 
and  administrators,  etc.,'^  and  the  interest  of  the  cove- 
nantees in  the  matter  of  the  covenant  was  joint ;  the  cove- 
nant was  construed  to  be  made  with  them  jointly  and  not 
severally,  so  that  one  of  them  could  not  sue  alone  {d). 
The  defendant  covenanted  with  A.,  his  executors,  adminis- 
trators, and  assigns,  and  also  with  B.  and  his  assigns,  to 
pay  an  annuity  to  A.  during  B.^s  life ;  it  was  held  that  the 
legal  interest  was  joint,  though  the  benefit  was  for  A.  only, 
and,  therefore,  the  covenant  was  joint  and  not  several,  so 
that  after  A.'s  death  the  right  of  action  survived  to  B. 
solely,  and  the  administrator  of  A.  could  not  sue  upon  the 
covenant  {e). 

By  a  deed  made  between  the  plaintijBT  and  H.  of  the  one 
part  and  the  defendant  of  the  other  part,  after  reciting  an 
i^reement  for  a  loan  on  mortgage  of  a  sum  of  money  then 


(a)  Shepp.  Touch,  by  Preston,  p.  Ayert^  1  E.  &  E.  118  ;  28  L.  J.  Q.  B. 

166;  Ecelegton  r.  Clipgkam,  1  Wmt.  105. 

Saund.  1&3  ;  Sorsbie  ▼.  Park,  12  M.  (b)  Ante,  p.  218  (/). 

&   W.    146 ;    Keightley  t.    WaUon,  (c)  SliugMby'a  c<ue,  5  Co.  18  . 

3  Ex.  716,   722 ;    Foley  t.   Adden-  {d)  Sceleaton  j.  Clipsham,  1  Wmt. 

hroohe,  4  Q.  B.  197  ;  Pngh  v.  String-  Saund.  153. 

field,  8  C.  B.  N.  S.  2;  4  t&.    864;  (t)  AnderMon  w.Marti»daU,ll^tJit, 

27  L.  J.  C.  P.  34,  226  j  Haddon  v.  497. 
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in  plaintiff's  hands  as  trustee  for  H.^  the  defendant  cove- 
nanted ^*  with  the  plaintiff,  his  executors,  etc.,  afLd  also,  as  a 
distinct  covenant,  with  H.  his  executors,  etc.,''  to  pay  in- 
terest on  the  loan  until  repayment  of  the  principal ;  it  was 
held  that  the  covenantees  had  a  joint  interest,  and,  there- 
fore, the  covenant  was  joint  only  and  not  several  (a).  In  a 
deed  in  which  the  defendant  covenanted  with  one  of.  the 
parties,  and  ''as  a  separate  covenant"  with  another  of  the 
parties,  and  the  interests  of  those  parties  were  several,  the 
covenants  were  construed  to  be  several  {b).  The  defendant 
by  a  deed  covenanted  ''  with  each  of  the  said  parties  thereto 
of  the  third  part ; "  it  was  held  that  the  covenant  was  in 
point  of  form  several,  and,  the  interest  of  the  covenantees 
being  also  sufficiently  several  to  support  a  several  covenant, 
it  was  so  construed  (c). 

If  tenants  in  common  demise  jointly  and  the  lessee  cove- 
nants to  repair,  the  interest  of  the  lessors  in  the  covenant  is 
joint,  and  they  must  join  in  suing  upon  it  (d) . 

Rij^hts  of  The  rights  and  liabilities  of  persons  who  have  contracted 
^*tJ,?J^^  jointly  or  severally  respecting  the  same  matter,  as  between 
thenueiTM.  themselves,  depend  upon  the  relation  in  which  they  stand, 
and  the  agreement  or  understanding  upon  which  they  have 
joined  in  the  contract ;  the  contract  itself,  in  general,  is  in- 
dependent of  such  relation  or  agreement.  Thus,  in  con- 
tracts of  guarantee  made  between  a  creditor  and  the  prin- 
cipal debtor  and  his  sureties,  which  have  been  referred  to 
above  as  a  common  application  of  this  mode  of  contracting, 
the  principal  debtor  and  the  sureties  are,  usually,  all  made 
debtors  in  equal  degree  to  the  creditor,  who  may  recover  the 
whole  debt  against  all  or  any  of  them.  As  between  them- 
selves, however,  the  principal  debtor  is  solely  liable  j  and  if 
the  surety  is  called  upon  by  the  creditor  to  pay  any  part  of 
the  debt,  he  may,  upon  payment,  recover  the  amount  from 
the  principal  debtor.     So,  where  there  are  several  sureties 


(a)  Hopkinson  v.  Lee,  6  Q.  B.  964.  T.  Baym.  80 ;  Foley  y,  Addenbrooke, 

Keightlejf  ▼.  WaUon,  3  Ex.  716.  4  Q.  B.  197 ;  Thompson  ▼.  Hakewill, 

(c)  MUU  T.  Ladbroke,  7  M.  &  G.  19  O.  B.  N.  S.  718;  35  L.  J.  C.  P.  18; 

218.  and  see  Bradburne  ▼.  Botjield,  14  M. 


{d)  Kitchen  t.  Buckly,  1  Lev.  109 ;       &  W.  559. 
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who  are  all  primarily  liable  for  the  whole  debt  to  the  credi- 
tor, and  one  of  them  is  called  upon  to  pay,  each  of  the 
other  co-sureties  becomes  rateably  indebted  to  him  for  con- 
tribution (a). 

The  principal  contract  may,  however,  in  some  cases  be 
affected  by  the  rights  an<i  relations  of  the  several  parties 
who  join  in  it;  as  in  the  case  of  the  relation  of  principal  and 
surety  existing  between  them,  the  creditor  is  bound,  upon 
principles  of  equity,  to  abstain  from  any  dealing  with  the 
debtor  which  may  affect  the  liability  of  the  surety,  or  preju- 
dice his  position.  Thus,  if  the  creditor  binds  himself  to  give 
time  to  the  principal  debtor,  without  the  consent  of  the 
surety,  the  latter  is  thereby  discharged  (b). 

The  legal  effect  of  a  contract  is,  as  a  general  rule,  confined  A  oontnct 
to  the  parties  to  it.     A  contract  cannot  create  a  right  or  a  p«rtiM 
liability  in  a  person  who  is  not  a  party.  *****^' 

In  the  case  of  Crowe  v.  Rogers  (c),  the  declaration  charged 
as  a  contract  between  the  plaintiff  and  the  defendant,  that 
one  H.,  being  indebted  to  the  plaintiff  in  a  certain  sum,  it 
was  agreed  between  H.  and  the  defendant  that  the  defendant 
should  pay  the  debt  to  the  plaintiff  in  consideration  of  H. 
conveying  to  the  defendant  a  house,  and  the  plaintiff  claimed 
payment  of  the  debt  from  the  defendant;  upon  demurrer  the 
Court  held  the  declaration  bad,  because  it  stated  the  agree- 
ment to  be  between  H.  and  the  defendant,  and  the  plaintiff 
was  a  stranger  to  the  contract.  In  Price  v.  Easton  (d) ,  the 
contract  was  stated  in  the  declaration  to  be,  that  W.',  being 
indebted  to  the  plaintiff,  agreed  with  the  defendant  to  work 
for  him  at  certain  wages  and  leave  the  amount  in  his  hands, 
in  consideration  of  which  the  defendant  promised  to  pay  the 
debt  to  the  plaintiff;  after  verdict  for  the  plaintiff,  judgment 
was  arrested  on  the  ground  that  the  plaintiff  was  a  stranger 
to  the  contract ;  Littledale,  J,,  said,  ''  no  privity  is  shown 
between  the  plaintiff  and  defendant.  This  case  is  precisely 
like  Crowe  v.  Rogers  and  must  be  governed  by  it.'^ 

{a)  See  a%U,  p.  43.  431  ;  26 L.  J.  Q.  B.  166;  aee  WhUcher 

{h)  Reet  J.  Berringion,  2  Ves.  jim.  v.  Hail,  5  B.  &  C.  269. 

540 ;  2  White  k  Tudor,  L.  0.  2nd  ed.  '      (c)  Strange,  592. 

814 ;  Pooler  v.  Sarradine,  7  £.  k  B.  (d)  4  B.  &  Ad.  433. 
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A  contract       Certain  commissioners  let  tolls  to  the  defendant  at  an 

aneots 

parties       annual  rent^  which  the  defendant  agreed  in  writing  to  pay 
^  ^'  to  the  treasurer  of  the  commissioners ;  it  was  held  that  as 

the  contract  was  made  with  the  commissioners^  and  not  with 
the  treasurer,  an  action  could  not  be  brought  by  the  trea- 
surer in  his  own  name  to  recover  the  tolls  (a) .  The  partners 
in  a  cost-book  mine-  agreed  that  the  amount  of  calls  due 
from  any  one  of  them  should  be  considered  as  a  debt  due  to 
the  purser,  who  should  have  power  to  sue  for  it ;  but  it  was 
held  that  such  agreement  gave  the  purser  no  right  of  action, 
as  he  was  merely  a  servant  of  the  company,  and  no  party  to 
the  agreement  {b) .  Where  a  contract  is  made  with  several 
persons  jointly,  to  pay  money  to  one  of  them  only,  the  right 
against  the  debtor  accrues  to  the  joint  parties  to  the  con- 
tract, and  not  severally  to  the  person  to  whom  the  money  is 
to  be  paid ;  and  all  the  persons  to  whom  the  promise  was 
made  must  join  in  suing  upon  it,  although  one  only  was  to 
receive  the  money  (c). 

An  exception  to  this  rule  occurs  with  simple  contracts, 
(other  than  bills  of  exchange  and  promissory  notes,)  in 
which  the  actual  party  to  the  contract  is  an  agent  for  an  un- 
disclosed principal ;  under  such  contracts  the  principal,  sub- 
ject to  certain  conditions,  may  be  entitled  to  claim  the  be- 
nefit of  the  contract  or  may  be  charged  with  the  liability  {d) . 
There  are  some  old  decisions  to  the  eJBTect  that  a  stranger 
to  the  contract  may  maintain  an  action  upon  it,  if  he  stand 
in  such  a  relationship  to  the  contracting  party,  that  it  may 
be  considered  that  the  contract  was  made  for  his  benefit ;  as 
in  the  case  of  a  contract  made  with  a  father  to  pay  money 
to  his  son  or  daughter,  it  was  formerly  held  that  the  son 
or  daughter  might  sue  upon  the  contract  (e) ;  but  no  modem 
case  can  be  found  to  support  such  an  exception  to  the  gene- 
ral rule.     In  the  recent  case  of  Tweddle  v.  Atkinson  (/),  it 

(a)  FiffoU  Y.  Thomp9im,Z  B.  &  P.  ((Q  Beckham  r,  Drake,  9  M  &  W. 

147.  79 ;  2  H.  L.  C.  679 ;  poet,  p.  296,  SCO. 

(h)  Hybart  t.  Parker,  4  C.  B.  N.  (e)  Bourne   y.   Maeon,    Vent.   6 ; 

S.  209 ;  27  L.  J.  0.  P.  120.  Dutton  y.  Poole,  2  Ley.  211 ;  and  see 

(o)  Chanter  y.  Leete,  4  M.  &  W.  per  Lord  Mansfield,  Mctrt^  y.  Sind, 

296 ;   and  see  Jonee  y.  £oMii#o»,  1  Cowp.  437,  443. 

X    464 ;   Andereon  y.  MaHindale,  (/)  1  B.  &  S.  898  ;  80  L.  J.  Q.  B. 

East,  497.  266. 
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appeared  that^  after  a  marriage^  the  fathers  of  the  husband 
and  wife  agreed  together  to  pay  each  a  sum  of  money  to  the 
husband)  and  they  also  agreed  that  the  husband  should  have 
full  power  to  sue  for  the  money ;  it  was  held^  nevertheless, 
that  the  husband,  being  no  party  to  the  agreement,  could 
not  sue  upon  it. 

The  question  who  are  the  parties  to  a  contract,  where  the  ContncU 
contract  is  made  in  writing,  is,  in  general,  determined  by  the  SJr**™' 
written  terms.  Where  an  indenture  is  made  inter  partes,  P^"***- 
the  express  mention  of  the  parties  to  the  contract  negatives 
the  existence  of  any  other  parties.  Those  persons  only  can 
acquire  a  right  or  incur  a  liability,  or  can  sue  or  be  sued 
under  the  indenture,  who  are  named  or  described  in  it  as 
parties  (a).  An  indenture  of  lease  was  expressed  to  be  made 
between  "  A.  for  and  on  behalf  of  B.  on  the  one  part  and  C. 
on  the  other  part,''  and  A.  executed  the  deed  in  his  own 
name;  it  was  held  that  B.  could  not  maintain  an  action 
upon  the  covenants  in  the  deed,  although  the  covenants  were 
expressed  to  be  made  by  C.  to  and  with  B  (fc).  A.  and  B. 
by  indenture  demised  to  D.,  who  by  the  same  deed  cove- 
nanted with  A.  B.  and  E.  (E.  not  being  named  amongst 
the  parties  to  the  deed),  to  pay  rent  to  B.,  to  repair,  etc. ; 
it  was  held  that  £.,  being  a  stranger  to  the  deed,  could  not 
join  with  A.  and  B.  in  an  action  for  non-performance  of  the 
covenants  (c). 

A  composition  deed  specified  the  parties  of  the  first  part 
as  ^'the  several  persons  whose  names  and  seals  are  sub- 
scribed and  affixed  in  the  schedule  hereunder  written,  being 
creditors  executing  these  presents  -/*  it  was  held  that  credi- 
tors who  did  not  execute  the  deed  were  not  parties  to  the 
deed  within  the  above  description,  and  could  not  take  ad- 
vantage of  the  covenants,  although  expressed  to  be  made 
with  the  parties  of  the  first  part  and  all  other  creditors,  and 


(a)  2  Inst.  673 ;  see  the  note  to  (6)  Berkeley  y.  Hardf,  6  B.  &  O. 

PiffoU  Y.  Tkompeon,  S  B.  &  P.  147,  855 ;  and  see  AppleUm  y.  Binke^  5 

149  (a)  ;  Beekkam  y.  Drake,  9  M.  &  Eaet,  148. 

W.   79,  95 ;    Cheeterfieid    Silketane  (c)  Lord  Soutkamptw  y.   Brown, 

OolliefyCo.y.  ffawhiM9,ZB,&C.677;  6  B.  &  O.  71& 
84  L.  J.  Ex.  121. 
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parte$. 


Sr^iiStLair    ^^  were  not  on  an  equality  with  the  executing  creditors ; 

inter  and  that  therefore  the  deed  was  not  valid  against  non-exe- 

cuting creditors,  under  the  Bankruptcy  Act,  1861,  s.  192  (a); 
but  upon  a  similar  deed  expressly  made  with  ^'  all  the  cre- 
ditors '*  and  in  which  the  debtor  covenanted  with  each  cre- 
ditor severally,  it  was  held  that  all  the  creditors  were  parties 
to  the  deed,  and  could  sue  upon  the  covenants  (b). 

If  a  deed  is  made  in  the  name  of  a  corporation  and  sealed 
with  the  common  seal,  members  of  the  corporation  cannot 
sue  upon  it  in  their  individual  characters,  though  they  are 
mentioned  by  name  in  the  deed  as  parties  in  their  official 
capacity,  because  they  are  not  parties  to  it  individually  (c). 
But  parties  to  a  deed  may  be  designated  by  the  name  or 
description  which  they  use  for  their  trade  or  business,  with- 
out mentioning  their  own  proper  *  names.  Thus,  where  a 
deed  was  made  with  ''  The  City  Investment  and  Advance 
Company,'*  and  it  appeared  that  two  individuals  carried  on 
a  business  in  that  name  and  were  intended  in  the  deed  by 
that  description,  it  was  held  that  they  were  parties  to  the 
deed  in  their  individual  characters  {d).  So,  where  a  bond 
was  made  in  favour  of  "  Widow  MoUer  and  Son,''  the  plain- 
tiffs, who  were  proved  to  be  the  persons  meant  by  that  name, 
were  held  entitled  t^  sue  upon  it  (e) .  In  a  composition  deed 
made  between  the  debtor  of  the  one  part  and  ''  all  the  cre- 
ditors "  of  the  other  part,  the  creditors  were  held  to  be  suf- 
ficiently designated  as  parties,  and  entitled  to  sue  upon  the 
covenants  made  by  the  debtor  with  the  creditors  (/) . 

Where  a  covenant  is  made  in  the  form  of  a  deed  poll, 
which  does  not  contain  any  formal  statement  of  the  parties 
to  whom  it  is  made,  the  covenantee  appears  as  a  party  to 
the  covenant  merely  from  the  designation  of  him  by  the  co- 
venantor ;  and  it  is  not  necessary  that  the  covenantee  should 
be  named,  but  he   may  be  designated  by  a  sufficient  de- 


(a)  Chesterfield  and  Midland  Silk- 
stone  Colliery  Co.  y.  Hawkins,  8  H. 
&  C.  677 ;  d4  L.  J.  Ex.  121 ;  Onrrin 
T.  Kopera,  8  H.  &  C.  694 ;  84  L.  J. 
Ex.  128;  and  aee  JSjf  p,  Cochhum, 
88  L.  J.  B.  17. 

(h)  Oresty  y.  Gibson,  4  H.  &G.  28; 
L.  Rep.  1  Ex.  112;  85  L.  J.  Ex.  74; 
Reeves  y.   WalU,  L.  R.  1  Q.  B.  412 ; 


36  L.  J.  Q.  B.  171. 

(c)  Cooch  T.  Goodman,  2  Q.  B.  850. 

(<Q  Maugham  y.  Sharps,  17  C.  B. 
N.  8.  448 ;  84  L.  J.  C.  P.  19. 

(e)  M oiler  y.  Lambert,  2 Camp.  548. 

if)  GreHy  r.  Gibson,  4  H.  &  C. 
28 ;  L.  Rep.  1  Ex.  112  ;  85  L.  J.  Ex. 
74 ;  Reeves  v.  WalU,  L.  Rep.  1 Q.  B. 
412  ;  and  see  supra. 
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scription.   A  policy  of  insaraoco  was  made  in  the  form  of  a  Contrscta 
deed  poll,  in  which  the  insurers  covenanted  to  pay  the  loss  ^J^T*"*^ 
and  damage  insured  against,  without  specifying  the  cove-  p^rtst. 
nantee  by  name ;  it  was  held  that  the  parties  interested  in 
the  insurance  were  sufficiently  designated  to  entitle  them  to 
sue  upon  the  covenant  (a). 

A  simple  contract  in  writing,  expressed  to  be  made  inter 
partes,  also  impliedly  excludes  all  parties  not  named  or  de- 
scribed in  it  as  such ;  for  to  admit  evidence  to  make  a  person 
a  party  to  such  an  agreement  who  was  not  so  named  or  de- 
scribed in  it,  would  amount  to  altering  the  effect  of  a  written 
instrument  by  extrinsic  evidence  (&).  But  with  simple  con- 
tracts, except  bills  of  exchange  and  promissory  notes,  if  the 
persons  named  or  described  as  the  actual  parties  are  agents 
for  others  whose  names  do  not  appear,  extrinsic  evidence  may 
be  admissible  in  order  to  entitle  the  principal  to  the  benefit 
of  the  contract  or  to  charge  him  with  the  liability  (c). 

An  exception  to  the  rule  that  no  person  can  sue  upon  a 
deed  or  agreement  inter  partes,  except  the  parties  to  it,  has 
been  made  by  some  statutes  relating  to  public  companies 
and  other  public  bodies ;  for  instance,  by  the  Joint  Stock 
Banking  Companies  Act,  7  Geo.  IV.  c.  46,  s.  9,  all  proceed- 
ings at  law  or  in  equity,  for  or  on  behalf  of  such  copartner- 
ships, are  to  be  prosecuted  in  the  name  of  one  of  the  public 
officers  of  the  copartnership ;  and  under  this  Act  it  is  held 
that  upon  a  covenant  made  to  covenantees  by  name,  as 
trustees  of  the  company,  the  company  is  bound  to  sue  by 
its  public  officer,  and  cannot  sue  otherwise  (d).  Another 
exception  has  been  made  to  this  rule  by  the  Act  to  amend 
the  law  of  real  property  (8  &  9  Vict.  c.  106)  which  enacts 
by  s.  5,  ''that  under  an  indenture,  executed  after  the 
1st  October,  1845,  the  benefit  of  a  covenant  respecting  any 
tenements  or  hereditaments  may  be  taken,  although  the 
taker  thereof  be  not  named  a  party  to  the  same  indenture.^' 


(a)  Sunderland  Marine  Ineurance  79 ;  2  H.  L.  C.  679 ;  poet,  p.  297,  802. 

Co.  y.  Kearney,  16  Q.  B.  926 ;  20  L.  J.  (d)  Chapman  y.  Mihain,  5  £x.  61 ; 

Q.  B.  417.  And  see  like  exoeptioDS  under  other 

ib)  RoHneon  y.  Judkine,  26  L.  J.  sUtutes,  SmUh  y.  Qoldewori^,  4  Q. 

Ex.  56.  B.  4S0 ;  Cobham  y.  Bolcombe^  8  C.  B. 

(0)  Beckham  y.  Drake,  9  M.  &  W.  N.  S.  816. 
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Infants    226 

Married  Women    234 


PersonB  in  a  State  oflneanity...  247 
Corporations 250 


A  PERSON  is  presumed  by  law  capable  of  being  party  to  a 
contract  until  the  contrary  appears ;  but  persons  in  some 
states  or  conditions,  as  infants,  married  women,  and  persons 
in  a  state  of  insanity  ;  and  persons  of  certain  kinds  as  cor- 
porations, are  affected  by  law  with  various  degrees  of  inca- 
pacity in  that  respect,  the  nature  and  effect  of  which  have 
now  to  be  considered. 

Contracts  with  infants. 
Liability  of  An  infant,  or  person  under  the  age  of  twenty-one  years, 
ll^Sacts  cannot  validly  bind  himself  to  another  by  contract,  except 
for  necessaries  suitable  to  his  age,  condition,  and  wants.  A 
contract  made  by  an  infant,  except  for  necessaries,  may  be 
avoided  by  him  on  the  ground  of  his  infancy ;  and  in  an  ac- 
tion brought  against  him  upon  the  contract,  he  may  defend 
himself  by  pleading  specially  that  at  the  time  of  making  it 
he  was  an  infsint  (a) . 
Ijabiii^  of  The  defence  of  infancy  cannot  be  pleaded  in  actions  for 
^^S^M  wrongs  independent  of  contract ;  but  it  may  be  pleaded  in 
all  cases  where  the  cause  of  action  is  substantially  founded 
on  a  contract,  though  the  declaration  might  be  framed  in  the 
form  of  tort  instead  of  in  contract ;  so  that  the  plaintiff  can- 
not indirectly  make  the  defendant  liable  on  a  contract  made 
during  infancy  by  merely  changing  the  form  of  his  declara- 
tion (fe) .  But  where  the  defendant  has  wrongfully  obtained 
money  of  the  plaintiff  under  such  circumstances  that  the 
plaintiff  is  entitled  to  waive  the  wrong,  and  claim  restitution 
of  the  money  under  an  implied  contract  in  an  action  for 
money  received  for  his  use,  it  has  been  held  that  the  defend- 
ant cannot  plead  infancy  in  such  action  (c). 


(a)  See  Reg.  Oen.  8,  T.  T.  1853.  C.  B.  N.  S.  45  ;  32  L.  J.  C.  P.  189. 

{b)  Jennings  v,  Sundall,  8  T.  B.  (c)  Per  Lord  Kenyon,  Bristow  t. 

835  ;  and  see  Bumard  y.  Saggis,  14      Saitma%  1  flap.  172 ;  see  ante^  p.  48. 
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Where  an  infant  has  indaced  another  party  to  contract  laabUitj  of 
with  him  by  a  fraudulent  representation  that  he  was  of  full  c»nSart"in- 
age,  he  is  not  estopped  from  asserting  his  infancy  in  order  ^^  ^^ 
to  avoid  the  contract ;  nor  can  he  be  charged  with  the  loss 
which  may  arise  from  the  invalidity  of  the  contract,  as  damage 
caused  by  his  fraudulent  representation^  in  an  action  founded 
on  the  fraud  as  a  substantive  wrong  (a) .  In  an  action  at  law 
upon  the  contract,  to  which  infancy  is  pleaded^  the  fraudu- 
lent misrepresentation  does  not  constitute  matter  for  repli- 
cation upon  equitable  grounds ;  for  infancy  is  an  answer  in 
equity^  as  well  as  at  law^  to  any  proceeding  upon  the  con- 
tract {h).  But  a  Court  of  Equity  will  not  allow  the  legal 
privilege  of  infancy  to  be  UBed  for  the  purpose  of  fraud,  and 
will  compel  restitution  of  what  has  been  obtained  by  an 
infant  through  a  contract  induced  by  the  fraudulent  repre- 
sentation that  he  was  of  full  age  (c). 

Where  a  person  by  means  of  a  contract  becomes  possessed  LiabUitj  of 
of  real  estate  or  other  permanent  property  to  which  certain  I^^*°  f 
obligations  are  incident,  hq  remains  liable  to  those  obliga-  property, 
tions  as  long  as  he  continues  possessed  of  the  property ;  and 
he  cannot  avoid  them  simply  on  the  ground  that  he  was  an 
infant  at  the  time  of  making  the  contract  under  which  he 
has  acquired  the  property;  in  order  to  discharge  himself 
from  such  obligations  he  must  not  only  disaffirm  the  con- 
tract, but  must  also  disclaim,  and  get  rid  of  the  property. 
Thus,  if  an  infant  lessee  takes  possession,  he  becomes  liable 
to  the  rent  and  other  obligations  incident  to  the  estate,  so 
long  as  he  remains  in  possession,  and  until  he  disagrees  to 
the  estate  {d) . 

So,  in  an  action  against  the  registered  holder  of  shares  in 
a  railway  company  for  calls  due  upon  the  shares,  the  plea 
that  when  he  was  registered  as  the  holder  of  the  shares,  and 


(a)  Jokfuo*  y.  i^0, 1  Ler.  169 ;  1 
Keb.  913;  Price  t.  Hewett,  8  Kx. 
146  ;  and  see  Liverpool  Adelphi  Lotm 
As8.  w.  FairkurH,  9  Ex.  422  ;  Wriffht 
T.  X«oiMfd,  lie.  B.N.  S.  258;  SOL. 
J.  C.  P.  365. 

(h)  BarOeU  t.  WelU,  1  B.  &  S. 
836 ;  31  L.  J.  Q.  B.  57. 

(c)  Ih. ;  Ex  p.  Unity  Joint  Stock 


Banking  Am.,  8  De  G.  &  J.  68 ;  27  L. 
J.  B.  38  ;  and  see  NeUon  t.  Stocher, 

4  De  a.  &  J.  458;  28  L.  J.  C.  760. 
(d)  Kirion  ▼.  Eliott,  2  Bulstr.  69 ; 

S.  C.  nom.  Ketley's  coiCy  Brownl.  120 ; 
Kettetfs  case,  Cro.  Jac.  820  ;  and  see 
North  Wettem  By.  Co,  r.  M^Michael, 

5  Ex.  114,  126;  Btelynr.  Chichester, 
3  Burr.  1717. 

Q  2 
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when  he  became  indebted,  he  was  an  infant,  was  held  bad ; 
because  it  showed  that  the  interest  in  the  shares  remained 
vested  in  him,  and  the  obligation  to  pay  was  incident  to  the 
interest  in  the  shares  {a).  Nor,  in  such  case,  is  it  sufficient 
for  the  defendant  to  plead,  besides  the^nfancy  at  the  time  of 
acquiring  the  shares,  that  he  had  derived  no  advantage  from 
them,  and  had  never  ratified  or  confirmed  the  purchase  of 
them  (i). 

But  where  the  defendant,  charged  by  a  railway  company 
with  calls  on  shares,  pleaded  that  he  became  the  holder  of  the 
shares  under  the  subscription  contract,  and  that  at  the  time 
of  contracting  he  was  an  infant,  and  that  while  he  was  an 
infant  he  repudiated  the  contract,  and  gave  notice  to  the 
company  that  he  held  the  shares  at  their  disposal,  the  plea 
was  held  good ;  because  it  showed  that  the  defendant  had 
done  all  he  could  to  disclaim  the  shares,  and  that  his  name 
remained  on  the  register  only  by  the  fault  of  the  plaintiffs 
in  not  striking  it  out  (c) . 
Afoneypaid  Where  an  infant  has  -paid  money  under  a  contract  for 
underT^  which  the  Consideration  remains  executory,  he  may  repu- 
oontraot.  diate  the  contract  and  recover  the  money  paid,  as  upon  an 
entire  failure  of  consideration  {d).  Thus,  a  minor  having 
signed  a  written  agreement  to  purchase  a  share  of  a  business 
at  a  certain  price,  and  to  pay  down  part  of  the  purchase 
money  as  a  deposit,  which  was  to  be  forfeited  on  breach  of 
the  agreement,  he  was  held  entitled  on  coming  of  age,  hav- 
ing then  taken  no  benefit  under  the  agreement,  to  repudiate 
it  altogether,  and  to  recover  the  amount  of  the  deposit,  in 
an  action  for  money  received  for  his  use  (e). 

But  if  the  infant  has  in  part  received  the  consideration, 
though  he  may  disaffirm  the  contract,  he  cannot  recover 
the  money  paid  under  it,  because  the  failure  of  consideration 
is  not  complete.  Thus,  an  infant  having  paid  a  sum  as  a 
premium  for  a  lease,  which  he  enjoyed  during  his  minority, 
but  avoided  after  coming  of  age,  it  was  held  that,  though 

(a)  Cork  and  Bandon  Rjf,  Co.  t.  (c)  Netory  and  EnnUkillen  Ry.  Co, 
Cazenovey  10  Q.  B.  935  ;  Birkenhead      t.  Coomhty  8  £x.  565. 

Railway  Co.  y.  Pilcher,  6  £x.  121.  {d)  See  ante,  p.  60. 

(b)  North- M^estem    Ry,    Co.    y.  (e)   Cor^^  v.  Over/on,  10  Bing.  252. 
M'Michael,  5  Ex.  114. 
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he  might  avoid  the  lease  and  escape  the  burden  of  the  rent 
and  covenants^  he  could  not  recover  the  sum  paid  as  a  pre- 
mium^ because  he  had  partially  enjoyed  the  consideration  for 
it  (a) ;  and  where  an  infant  had  paid  a  sum  of  money  for  ad- 
mission into  a  partnership  and  had  executed  the  deed  of  part- 
nership and  acted  as  partner,  receiving  money  out  of  the  pro- 
fits, he  was  held  not  to  be  entitled  to  recover  the  money  (A). 
So,  though  an  infant  who  buys  things,  not  necessaries,  can- 
not be  compelled  to  pay  for  them ;  yet,  having  paid  for  them, 
he  cannot  recover  back  the  money  (r). 

A  person  after  attaining  the  age  of  twenty  one  years  may  Batification 
ratify  and  confirm  a  contract  made  by  him  during  infancy,  ^go. 
and  so  make  it  absolutely  binding  (d).  '^  The  principle  on 
which  the  law  allows  a  party,  who  has  attained  his  age  of 
twenty-one  years,  to  give  validity  to  contracts  entered  into 
during  his  infancy  is,  that  he  is  supposed  to  have  acquired 
the  power  of  deciding  for  himself,  whether  the  transaction 
in  question  is  one  of  a  meritorious  character,  by  which  in 
good  conscience  he  ought  to  be  bound''  (e). 

By  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  s.  5,  it  is 
enacted,  ^'that  no  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise  made  after  full  age  to 
pay  any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation after  ftill  age  of  any  promise  or  simple  co;ntract  made 
during  infancy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing  signed  by  the  party  to  be  charged 
therewith.''  The  Mercantile  Law  Amendment  Act,  1856, 
19  &  20  Vict.  c.  97,  has  not  taken  away  the  necessity  of 
the  ratification  being  signed  by  the  party  himself;  although 
it  has  done  so  in  the  analogous  case  of  promises  to  pay  debts 
barred  by  the  Statute  of  Limitations,  by  giving  efiect  to  such 
promises  when  signed  by  an  agent  of  the  party  (/) . 

The  ratification  of  a  promise  made  during  infancy  has 


(a)  Holmes  t.  Blop^,  8  Taunt.  508.  724  ;   Williami  t.  Moor,  11  M.  k  W. 

(h)  Ex  p.  Taylor,  8  De  Or.  M.  k  256,  266. 

G.  254 ;  25  L.  J.  B.  35.  (<?)    William*  ▼.  Jfoor,  11  M.  &  W. 

(0  Per  Lord  Kenjon,    WiUon  v.  256,  264. 

Kearte,  Peake  Ad.  Ca.  197.  (/)  See  b.  13  ;  post.  Chap.  IV,  Sect. 

(d)   Cohen  r.  Armstrong,  1  M.  &  S.  XI,  "  Limitations." 
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Eatifioi-  been  compared  to  the  ratification  of  an  act  of  an  agent,  and 
full  ago.  it  has  been  laid  down  that,  apart  from  Lord  Tenterden  s 
Act,  "  any  act  or  declaration  which  recognises  the  existence 
of  the  promise  as  binding  is  a  ratification  of  it,  as,  in  the 
case  of  agency,  anything  which  recognises  as  binding  an 
act  done  by  an  agent,  or  by  a  party  who  has  acted  as  agent, 
is  an  adoption  of  it;'*  and  that  under  Lord  Tenterden's 
Act,  "  any  written  instrument  signed  by  the  party,  which  in 
the  case  of  adults  would  have  amounted  to  the  adoption  of 
the  act  of  a  party  acting  as  agent,  will  in  the  case  of  an 
infant  who  has  attained  his  majority  amount  to  a  ratifica- 
tion ''  (a) .  A  writing  signed  by  the  defendant  containing  an 
admission  of  the  debt,  was  held  sufficient  to  satisfy  the  sta« 
tute,  although  without  address,  or  date,  and  not  stating  the 
amount  of  the  debt,  or  the  name  of  the  creditor,  these 
matters  being  supplied  by  parol  evidence  {b).  A  ratifica- 
tion will  be  presumed  to  have  been  metde  after  full  age  in 
the  absence  of  evidence  to  the  contrary  (c) .  If  the  original 
contract  made  by  the  infant  was  by  deed,  it  can  only  be 
ratified  by  deed,  or  by  something  amounting  to  an  estoppel 
in  law  of  as  high  authority  as  the  deed  itself  {d) . 
Ratification  In  cases  where  the  infant  has  by  means  of  contract  become 
incident  to  possossod  of  property  having  obligations  and  liabilities  inci- 
property.  ^^j^^  ^.^  ^^  which  he  might  disaffirm  on  coming  of  age,  he 
should  do  so  within  a  reasonable  time,  otherwise  the  fact  of 
retaining  possession  of  the  property  may  operate  as  a  con- 
firmation of  the  transaction  (e).  Thus,  an  infant  who  takes 
a  lease  of  land,  by  continuing  in  possession  after  coming  of 
age,  affirms  the  contract,  and  is  liable  for  the  rent  and  cove- 
nants (/) .  So,  if  an  infant  makes  a  lease,  and  accepts  rent 
after  coming  of  age,  he  thereby  affirms  the  lease,  and  pre- 
cludes himself  from  avoiding  it  on  the  ground  of  infancy  (</) . 


(a)  Harris  v.  Wall,  1  Ex.  122, 130 ;  10  Q.  B.  935 ;  Holmes  v.  Bloifg,  8 

and  see  MawsonY.  Blane,  10  Ex.  206.  Taunt.  35. 

{b)  Hartley  v.  Wharton,  11  A.  &  E.  (/)   Kirton  v.  Eliott,  2  Bulstr.  69; 

934 ;  Hunt  y.  Massey,  5  B.  &  Ad.  902.  S.  C.   nom.  Kelley's  case,   Brownl. 

(c)  Hartley  v.  Wharton^  supra,  120  ;    nom.  Ketsetfs  case,  Cro.  Jac. 

(rf)  Baylis  ▼.  Dineley,  3  M.  &  8. 477.  320 ;  see  BaylU  v.  Dineley,  3  M.  &  S. 

(e)  See    ante,  p.  227  ;    Dublin  ^  477,  481. 

Wicklow  By.  Co.  y.  Black,S  ^n.lSli  (g)  Ashfield  v.   Ashfield,  Sir   W. 

Cork  if*  Bandon  Jfy.  Co.  v.  Cazenove,  Jones,  157. 
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An  infant  who  has  been  admitted  to  a  copyhold  estate^  and 
has  retained  possession  after  coming  of  age^  affirms  the 
admittance^  and  is  liable  for  the  fines  due  upon  it  (a).  An 
infant  who  was  registered  as  the  holder  of  shares  in  a  com- 
pany^ by  permitting  his  name  to  continue  registered  after 
he  came  of  age^  was  held  to  have  ratified  his  ownership  of 
the  shares  {b).  So,  an  infant  member  of  a  partnership^  who 
did  nothing  to  disaffirm  the  partnership  upon  coming  of  age^ 
was  held  to  continue  as  partner^  and  to  be  liable  on  contracts 
subsequently  made  by  the  firm  (c) . 

The  ratification  may  be  made  upon  a  condition  or  to  a  Limitcdand 
limited  extent.     Thus,  a  person  may  promise  to  pay  a  debt  J^ufiaaioi 
incurred  during  infancy  '^  when  he  is  able ;  *'  and  such  new 
promise  is  binding  upon  him  conditionally  on  his  becoming 
able  to  pay  {d)» 

A  contract  made  with  an  infant,  although  voidable  by  the  Bisht  of 
infant,  is  binding  on  the  other  party  to  it  until  avoided;  and  ^™^ 
it  cannot  be  avoided  by  him  on  the  ground  of  the  infancy  of 
the  person  with  whom  }ie  has  contracted.  In  an  action 
on  a  contract  containing  mutual  promises  of  marriage,  the 
defendant  pleaded  the  infancy  of  the  plain tifi*;  but  the 
Court  held  that  the  contract  was  not  void,  but  only  voidable 
at  the  election  of  the  infant;  and  that,  though  the  infant  has 
the  privilege  of  election,  the  party  with  whom  he  has  con- 
tracted has  not,  but  is  bound  to  the  infant  {e).  It  is  not 
necessary  for  an  infant  to  wait  until  he  comes  of  age  in 
order  to  bring  an  action  upon  a  contract ;  he  may  sue  upon 
it,  by  his  next  firiend,  during  his  minority  (/).  But  a  Court  of 
Equity  will  not  grant  specific  performance  of  a  contract  in 
favour  of  an  infant,  because  the  remedy  is  not  mutual  {g) ; 
after  the  infant  has  come  of  age  and  has  adopted  the  con- 
tract, he  may  obtain  specific  performance  {h), 

(a)  Evelyn  y.    Ciiehegier,  3  Burr.  (d)   Cole  y.  Saxby,  8  Esp.  160. 
1717.                                                                (e)  Holt  v.    Clarencieux,    2    Str. 

(b)  Cork    4*    Bandon   Ry.    Co,  t.       937. 

Ca2enove,  10  Q.    6.   935 ;    and   eee  (/)   Varunck  t.  Bruce,  2  M.  &  S. 

Dublin  4*  Wickhw  Ry.  Co.  t.  Blacky  205. 

8  Ex.  181.  {g)  Flight  v.  Bolland,  4  Rush.  298. 

(r)  Ooode  t.  Harrison,  6  B.  &.  Aid.  (A)  Clayton  y.  Aihdown,  9  Vin.  ^br. 

147.  393,  pi.  4. 
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Contract  of  An  infant  may  validly  contract  to  pay  for  necessaries  sup- 
necesBaries.  plied  to  him  suitable  to  his  condition  in  life.  ''  An  infant 
may  bind  himself  to  pay  for  his  necessary  meat^  drink,  ap- 
parel, necessary  physic,  and  snch  other  necessaries,  and 
likewise  for  his  good  teaching  or  instruction,  whereby  he 
may  profit  himself  afterwards  ^'  (a) . 

The  principles  upon  which  the  law  determines  what  are 
necessaries  for  which  an  infant  may  validly  contract  to  pay 
are  explained  in  the  judgment  in  the  case  of  Chapjple  v. 
CoopeVy  as  follows  : — ''  Things  necessary  are  those  without 
which  an  individual  cannot  reasonably  exist.  In  the  first 
place,  food,  raiment,  lodging,  and  the  like.  About  these  there 
is  no  doubt.  Again,  as  the  proper  cultivation  of  the  mind  is 
as  expedient  as  the  support  of  the  body,  instruction  in  art 
or  trade,  or  intellectual,  moral,  and  religious  information 
may  be  a  necessary  also.  Again,  as  man  lives  in  society, 
the  assistance  and  attendance  of  others  may  be  a  necessary 
to  his  well-being.  Hence  attendance  may  be  the  subject  of 
an  infantas  contract.  Then  the  classes  being  established, 
the  subject-matter  and  extent  of  the  contract  may  vary 
according  to  the  state  and  condition  of  the  infant  himself. 
His  clothes  may  be  fine  or  coarse  according  to  his  rank ;  his 
education  may  vary  according  to  the  station  he  is  to  fill; 
and  the  medicines  will  depend  on  the  ills  with  which  he  is 
aflBicted,  and  the  extent  of  his  probable  means  when  of  age. 
So,  again,  the  nature  and  extent  of  the  attendance  will  de- 
pend on  his  position  in  society ;  and  a  servant  in  livery  may 
be  allowed  to  a  rich  infant,  because  such  attendance  is  com- 
monly appropriated  to  persons  in  his  rank  of  life.  But  in 
all  these  cases,  it  must  first  be  made  out  that  the  class  itself 
is  one  in  which  the  things  ftimished  are  essential  to  the 
existence  and  reasonable  advantage  and  comfort  of  the  infant 
contractor.  Thus,  articles  of  mere  luxury  are  always  ex- 
cluded, though  luxurious  articles  of  utility  are  in  some  cases 
allowed.  So,  contracts  for  charitable  assistance  to  others, 
though  highly  to  be  praised,  cannot  be  allowed  to  be  bind- 
ing, because  they  do  not  relate  to  his  own  personal  advan- 


ce) Co.  Lit.  172  a. 
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tage.  In  all  cases  there  mast  be  personal  advantage  from 
the  contract  derived  to  the  infant  himself  (a). 

In  accordance  with  the  above  principles,  it  has  been  de- 
cided that,  a  livery  for  a  servant  may  be  necessary  for  an 
infant  reqairing  such  an  attendant  (6) ;  a  horse  may  be 
necessary  (c) ;  regimental  clothes  may  be  necessary  for  an 
infant  who  is  a  member  of  a  volunteer  corps  (d) ;  dinners 
supplied  to  aa  undergraduate  at  the  university  at  his  private 
rooms  are  prima  facie  not  necessaries  (e). 

As  the  law  permits  an  infant  to  make  a  valid  contract  of 
marriage,  all  necessaries  furnished  to  his  wife  and  children 
are,  in  point  of  law,  necessaries  for  the  infant ;  and  a  con- 
tract for  necessaries  supplied  to  an  infant's  wife  and  legiti- 
mate children  is  good,  and  cannot  be  avoided  on  the  ground 
of  infancy,  any  more  than  a  contract  for  food  or  education 
supplied  to  the  infant  himself  (/).  So,  an  infant  may 
validly  contract  for  the  funeral  of  his  deceased  wife,  as  a 
necessary ;  and  so,  likewise,  may  an  infant  widow  validly 
contract  for  the  funeral  of  her  deceased  husband  (g).  A 
marriage  settlement  suitable  to  her  estate  and  condition  is 
necessary  for  an  infant  upon  her  marriage;  and  if  she  retains 
a  solicitor  to  prepare  it,  the  liability  to  pay  his  bill  is  trans- 
ferred by  the  marriage  to  the  husband  {h). 

An  infant  may  contract  a  debt  for  necessaries,  notwith- 
standing he  has  a  sufficient  income  to  supply  himself  with 
ready  money  {{) ;  and  the  party  supplying  necessaries  to  an 
infant  is  not,  as  a  general  rule,  bound  to  inquire  into  his 
circumstances  before  giving  credit  to  him  (j) ;  but  the  fact 
of  the  infant  being  properly  provided  with  any  article  is 
material  with  regard  to  the  question  of  the  necessity  of  a 
further  supply  of  the  same  article  (A;). 


(a)  13  AC.  &  W.  252,  258 ;  and  tc« 
Petert  ▼.  Fleming^  6  M.  &  W.  42 ; 
Wkartoi*  Y.  Mackenxiey  5  Q.  B.  606. 

(b)  Hand*  T.  Slaney,  8  T.  K.  678. 

(c)  HarrUon  v.  Fane,  1  M.  &  G. 
650 ;  Hari  t.  Prater,  1  Jur.  623. 

(d)  Coatet  ▼.  WiUon,  5  Esp.  152. 
(«)  Brooher v. Scott,  II  M .  A  W. 67 ; 

Wharton  ▼.  Mackenzie,  5  Q.  B.  606. 
(f)  Chappie  T.  Cooper,  13  M.  &  W. 
252,  259 ;  and  eee  Turner  t.  Triiby, 
1  Stra.  168. 


(jf)  Chappie  T.  Cooper,  13  M.  k  W. 
252. 

{h)  Helps  T.  Clayton,  17  C.  B.  N.  S. 
553 ;  34  L.  J.  C.  P.  1. 

(»)  BurahaH  t.  Ball,  4  M.  &  W. 
727. 

(J)  Brayshavf  r.  Eaton,  6  Bing. 
N.  C.  231 ;  Dalton  ▼.  Qih,  5  Bing. 
N.  C.  li«. 

(k)  Bainbridge  t.  Pickering,  2  W. 
BI.  1325 ;  Burghart  ▼.  AngerHein,  6 
C.  k  P.  690. 
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Securities 
infant  ror 


Whether  articles  supplied  are  necessary  or  not,  within 
the  above  description,  is  a  question  of  fact  for  the  jury  to 
decide  (a). 

An  infant  cannot  be  charged  on  a  bill  of  exchange  accepted 
by  him  even  for  necessaries  {b) ;  nor  on  an  account  stated  in 
neeesMries.  respect  of  a  debt  due  for  necessaries  (c) ;  nor  can  an  infant 
bind  himself  by  executing  a  cognovit  (cZ),  or  a  bond  (e),  for  a 
debt  due  for  necessaries.  Where  an  infant  borrowed  money 
for  the  purpose  of  providing  himself  with  necessaries,  and 
afterwards  devised  his  lands  to  trustees  for  payment  of  his 
debts,  the  debt  contracted  during  infancy  was  held  to  be 
within  the  trust  (/) . 


►flityof 
riedwo- 


Liabilit 
marri< 
man  upon 
contract 
made  bj 
her. 


Contracts  with  married  women  {g). 

A  married  woman  is  legally  incapable  during  marriage  of 
making  a  contract  to  bind  herself  personally  (A) . 

By  the  rules  of  procedure  in  actions  at  law  a  wife  cannot 
sue  or  be  sued  alone  without  joining  her  husband  as  a  joint 
party  with  her,  except  where  her  husband  is  civilly  dead  (i). 
If  she  sues  or  is  sued  alone,  and  the  objection  arises  only  on 
the  ground  of  the  irregularity  of  procedure  in  not  joining 
the  husband,  and  not  upon  the  merits  of  the  action,  as  where 
the  action  is  upon  a  contract  made  by  the  wife  before  mar- 
riage, the  objection  can  only  be  taken  by  a  plea  in  abate- 
ment {j) ;  but  if  a  married  woman  is  sued  alone  upon  a  con- 
tract made  after  marriage,  the  defence  that  she  is  incapable 
of  binding  herself  by  contract  is  a  defence  upon  the  merits 
of  the  action,  and  may  be  pleaded  in  bar  [h) .  A  married 
woman  cannot  be  sued  jointly  with  her  husband  on  promises 


(a)  Peters  v.  Fleming,  6  M.  &  W. 
42  ;  Harrison  ▼.  Fane,  1 M.  &  G.  550 ; 
Wharton  v.  Mctckenzie,  5  Q.  B. 
606. 

{b)  Williamson  y.  Watts,  1  Camp. 
552  ;  and  see  Harrison  y.  Cotgreave 
4  C.  B.  562. 

(c)  Trueman  y.  Hurst,  1  T.  R.  40 ; 
Ingledew  y.  Douglas,  2  Stark.  36. 

(d)  Oliver  y.  Woodroffe,  4  M.  & 
W.  650. 

(e)  Co.  Lit.  172  a  ;  Baylis  v.  Dine- 
%,  3  M.  &  S.  477,  4^2. 

(/)  Marlov)  y.  Fitfield,  1  P.  Wm. 
558. 


(g)  As  to  the  effect  of  marriage  upon 
contracts  preyioiislj  made,  see  "post. 
Chap.  YI,  Sect.  II,  **  Assignment  of 
Contracts  by  Marriage." 

(A)  See  the  second  resolution  of  all 
the  judges  in  Manby  y.  Scott,  2 
Smith's  L.  C.  5th  ed.  375 ;  Morris  y. 
Norfolk,  1  Taunt.  212;  France  y. 
White,  1  M.  &  G.  731. 

(i)  Hatchett  y.  Baddeleg,  2  W.  Bl. 
1079,  1082  ;  Lean  v.  Schutz,  2  W.  Bl. 
1195,  1199. 

ij)  MUner  y.  Milnes,  3  T.  R.  627  j 
LoveU  y.  Walker,  9  M.  &  W.  299. 

{k)  Burch  V.  Leake,  7  M.  &  G.  377. 
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made  after  the  marriage^  because  from  her  incapacity  of 
contracting  it  is  impossible  she  can  be  bound  (a).  The 
defence  of  coverture  must  be  specially  pleaded  {b). 

In  the  case  of  a  contract  made  with  a  married  woman^ 
which  is  executory  on  her  part,  as  she  is  incapable  of  bind- 
ing herself,  the  contract  is  void  for  want  of  consideration ; 
thus,  where  a  person  delivered  furniture  to  a  married  woman 
under  a  contract  of  hire,  it  was  held  that  the  contract  was 
void  and  did  not  divest  him  of  the  present  right  to  the  pos- 
session of  the  goods,  wliich,  therefore,  could  not  be  taken  in 
execution  at  the  suit  of  the  husband's  creditors  (c). 

A  n[iarried  woman,  being  unable  to  contract,  cannot  re- 
new her  liability  for  a  debt  incurred  before  marriage,  so  as 
to  take  it  out  of  the  operation  of  the  statutes  of  limitation  (d), 

"  As  a  general  rule,  a  married  woman  is  answerable  for  Cbntmct 
her  wrongful  acts,  including  frauds,  and  she  may  be  sued  in  Jjfua^f  ^^ 
respect  of  such  acts,  jointly  with  her  husband,  or  separately  mwried 
if  she  survives  him.  Inasmuch,  however,  as  she  is  not  liable 
upon  her  contracts,  the  common  law,  in  order  effectually 
to  prevent  her  being  indirectly  made  liable,  under  colour  of 
a  wrong,  exempts  her  from  liability,  even  for  fraud,  where  it 
is  directly  connected  with  the  contract  with  the  wife,  and 
is  the  means  of  effecting  it,  and  parcel  of  the  same  trans- 
action''  (e).  Thus,  an  action  will  not  lie  against  husband  and 
wife  for  a  fraudulent  representation  by  the  wife  that  she  was 
unmarried,  whereby  the  plaintiffs  were  induced  to  take  her 
promissory  note  (/).  Where  the  wife  fraudulently  repre- 
sented that  a  bill  of  exchange  was  accepted  by  her  husband, 
whereby  the  plaintiff  was  induced  to  discount  it,  the  Court 
was  equally  divided  as  to  whether  an  action  would  lie ;  the 
judges  on  the  one  side  holding  that  the  fraudulent  repre- 
sentation was  in  the  nature  of  a  warranty  or  contract,  and 
the  judges  on  the  other  side  holding  that  it  was  not  con- 
nected with  any  contract  {g).     Where  a   married  woman 

(a)  See  France  t.  IFhite,  1  M.  &  a.  Fairhmrat,  9  Ex.  422,  429  ;  23  L.  J. 

731.  £x.  163, 165 ;  see  Wright  v.  Leonardy 

(6)  Reg.  Gen.  8,  T.T.  1853 ;  Jfo#f  11  C.  B.  N.  S.  258, 266 ;  30  L.  J.  C.  P. 

T.  Smiih,  1  M.  &  G.  228.  365,  367. 

{c)  Smith  T.  P/omer,  15  East,  607.  ij')  Liverpool  Adelphi  Loan  Ag$.  v. 

(d)  See  posty  Clisp.  lY,  Sect.  XI,  Fairhur»t,  9  Ex.  422. 
"  Limitations."  (g)    Wright  v.  Uonard,  11 C.  B.  N. 

{e)  Liverpool  Adelphi  Loan  Ass.  t.  S.  258;  30  L.  J.  C\  P.  365. 
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Liability  of 
mfumed  wo- 
man, when 
hiuband  is 
civilly  dead. 


As  sole 
trader  by 
custom  of 
liondon. 


Effect  of 
separation 
by  afpree- 
ment. 


Signed  a  promissory  note  with  the  description  ''  widow/'  it 
was  held  that  such  representation  did  not  bind  her  by  way 
of  estoppel,  but  that  under  the  plea  of  coverture  she  might 
prove  that  she  was  married  at  the  time  of  making  the 
note  (a). 

If  thp  husband  is  civilly  dead,  the  wife  may  sue  or  be 
sued  alone  and  acquires  a  capacity  to  make  a  contract 
which  binds  herself  personally  (6).  The  husband  is  deemed 
to  be  civilly  dead,  and  the  wife  may  be  sued  alone  on  her 
contract,  where  the  husband  is  under  sentence  of  transpor- 
tation (c) ;  and,  formerly,  the  husband  was  so  deemed,  when 
he  was  professed  in  religion  (rf) . 

A  married  woman  does  not  acquire  a  separate  capacity  by 
reason  of  her  husband  being  an  alien,  though  he  resides 
abroad  (e);  nor  by  his  becoming  an  alien  enemy  (/);  nor  by 
his  becoming  bankrupt,  and  absconding  to  avoid  surrender- 
ing, and  residing  abroad  (g) .  , 

By  the  custom  of  the  City  of  London  a  married  woman 
may  carry  on  business  as  a  sole  trader  in  the  city,  and  may 
bind  herself  by  contracts  made  in  the  way  of  the  business ; 
but  the  husband  must  be  joined  in  an  action  against  her, 
even  in  the  city  courts  {h) , 

A  man  and  his  wife  cannot  by  any  act  or  agreement 
change  their  legal  relationship  and  character,  so  as  to  en- 
able the  wife  to  contract  and  render  her  liable  to  an  action, 
as  if  she  were  sole  and  unmarried.  Accordingly,  a  wife, 
living  apart  from  her  husband  under  a  deed  of  separation 
by  which  her  husband  had  secured  to  her  a  separate  main- 


fa)  Cannam  v.  Farmer^  8  Ex.  698. 

(b)  Co.  Litt.  132 J;  Hatchett  v. 
Baddeley,  2  W.  Bl.  1079,  1082  ;  Lean 
V.  Schutz,  2  W.  Bl.  1195,  1199; 
Jones  T.  SmUh,  3  M.  &  W.  626,  627. 
Under  such  circumstsnces  she  may 
be  made  bankrupt,  see  Ba:  p.  Franks, 
7  Bing.  762  ;  and  may  make  a  will, 
In  the  goods  o/Coicarrf,34X.  J.P.120. 

(c)  Carrol  v.  hlencoWy  4  Esp.  27  ; 
see  Ex  p.  Franks,  7  Bing.  762;  In  the 
Goods  of  Coward,  34  L.  J.  P.  120 

(d)  Co.  Litt.  132  b. 

(e)  Stretton  v.  Busnach,  1  Bing.  N. 
C.  l.'<9;  Barden  v.  Keverberg,  2M.  & 
W.  61,  fil. 


(/)  De  WaU  t.  Braune,  1 H.  &  N. 
178  ;  26  L.  J.  Ex.  843  ;  see  Derrg  y. 
Duchess  df  Mazarine^  1  L.  Baym. 
147  ;  Salk.646  ;  Barden  v.  Keverberg, 
2M.  &W.  61,  66. 

(g)  WilHatnson  y.  Dawes ^  9  Bing. 
292;  and  see  Marsh  y.  Butchinson, 

2  B.  &  P.  226. 

.  (A)  Beard  y.  Webb,  2  B.  &  P.  93  ; 
and  see  Caudell  y.  Shaw,  4  T.  R.  361 ; 
a  married  woman,  as  a  sole  trader  in 
London,  may  become  bankrupt,  and 
her  assignees  are  entitled  to  her  trade 
effects  and  debt«.     Lavie  v.  PhUlips, 

3  Burr.  1776. 
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tennnce^  was  hold  not  to  be  liable  on  a  contract  made  by 
her  {a) ;  and  a  wife^  who  had  separated  from  her  husband 
and  was  living  in  open  adultery^  was  held  not  liable  on  a 
contract  made  by  her  in  that  state  (&). 

A  sentence  of  divorce  a  mensa  et  thoro  pronounced  in  the  DiTc»ce. 
Ecclesiastical  Court  did  not  affect  the  legal  incapacity  of 
the  wife  to  bind  herself  by  contract  (c) .  The  Divorce  and 
Matrimonial  Causes  Act,  20  &  21  Vict.  c.  85,  took  away  the 
jurisdiction  of  the  ecclesiastical  courts  in  matrimonial  mat- 
ters, and  established  the  Court  for  Divorce  and  Matrimonial 
Causes,  which  has  power  under  the  Act,  in  certain  cases,  to 
declare  a  marriage  to  be  dissolved ;  the  effect  of  which  is  to 
restore  the  wife  to  the  position  of  a  single  woman  (J) ;  and 
the  Court  has  power,  in  certain  other  cases,  to  pronounce  a 
decree  for  a  judicial  separation. 

By  that  Act,  s.  26,  it  is  enacted  that  ^'in  every  case  of  a  judicial 
judicial  separation,  the  wife  shall,  whilst  so  separated,  be  •«P»'»*">'^ 
considered  as  a  feme  nole  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil 
proceeding ;  and  her  husband  shall  not  be  liable  in  respect 
of  any  engagement  or  contract  she  may  have  entered  into, 
or  for  any  wrongful  act  or  omission  by  heJ,  or  for  any  costs    . 
she  may  incur  as  plaintiff  or  defendant ;  provided,  that  where 
upon  any  such  judicial  separation  alimony  has  been  decreed 
or  ordered  to  be  paid  to  the  wife,  and  the  same  shall  not  be 
duly  paid  by  the  husband,  he  shall  be  liable  for  necessaries 
supplied  for  her  use.'* 

By  the  same  Act,  s.  21,  it  is  enacted  to  the  effect  that  a  oiderof 
wife  deserted  by  her  husband  may  obtain  an  order  of  a  ma-  P«>*«c*^io^ 
gistrate  or  of  the  Court  protecting  her  earnings  and  pro- 
perty, acquired  since  the  commencement  of  such  desertion, 
from  her  husband  and  all  creditors  and  persons  claiming 
under  him,  and  such  earnings  and  property  shall  belong  to 
the  wife  as  if  she  were  a  feyne  sole.  And  ''  the  wife  shall 
during  the  continuance  of  such  order  of  protection  be  and 
be  deemed  to  have  been,  during  such  desertion  of  her,  in 

{a)  Marahall   y.    Mutton,  ST.  B.  {e)  Faith&rneT.  Blaqmre,(iM.kS. 

545.  73  ;  Lewis  ▼.  Lee,  8  B.  &  C.  291. 

(b)  Meyer  y.  Mawortk,  8  A.  &  £.  (d)  See  WelU  y.  Malban,  31  Beay. 

467.  4« }  81  L.  J.  C.  34k 
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the  like  position  in  all  respects,  with  regard  to  property  and 
contracts,  and  suing  and  being  slied,  as  she  would  be  under 
this  Act  if  she  obtained  a  decree  of  judicial  separation.^'  An 
order  of  protection  obtained  by  a  wife  under  this  section, 
though  it  protects  the  property  acquired  by  her  since  the 
commencement  of  the  desertion,  does  not  entitle  her  to  main- 
tain an  action  commenced  before  the  date  of  the  order  (a) . 


Effect  of 
contracts 
upon  her 
separate 
property 
in  equity. 


In  equity  a  married  woman  may  have  property  settled 
to  her  separate  use,  which  she  may  dispose  of  in  the  same 
manner  as  if  she  were  9k  feme  sole.  In  exercise  of  her  right 
of  disposing  of  her  separate  property  she  may  charge  it  with 
the  liability  to  satisfy  contracts  itiade  by  her;  and  an  en- 
gagement or  security  entered  into  by  her,  showing  an  in- 
tention to  charge  her  separate  property,  will  have  that 
effect  (6). 

It  is  presumed,  in  general,  that  a  contract  or  engage- 
ment made  by  a  married  woman  in  writing  imports  an  in- 
tention to  charge  her  separate  estate,  otherwise  the  writing 
would  have  no  meaning ;  if  not  in  writing,  it  must  be  proved 
that  the  engagement  was  entered  into  with  an  intention  on 
the  part  of  the  married  woman  of  charging  her  separate 
estate,  in  order  to  render  it  subject  to  the  liability  (c) .  Thus, 
the  bonds,  bills  of  exchange,  and  promissory  notes  of  a  mar- 
ried woman,  are  presumptively  payable  out  of  her  separate 
estate  (d). 

The  separate  estate  of  a  married  woman  has  been  held 
liable  to  the  payment  of  her  solicitor's  bill  of  costs  incurred 
upon  her  retainer  (e) ;  also  for  rent  under  an  agreement 
made  by  her  to  take  a  lease  of  a  house  (/) .  But  it  seems 
that  the  separat>e   estate  of  a  married  woman   cannot  be 


(a)  Midland  Ry.  Co,  v.  Pye,  10  C. 
B.  N.  S.  179  ;  30  L.  J.  0.  P.  314. 

(h)  Hulme  T.  Tenant,  1  Bro.  0.  C. 
16 ;  Francit  y.  Wigzell,  1  Madd.  258, 
261 ;  Aylett  ▼.  AMhton,  1  My.  &  Or. 
105,  111 ;  Owens  v.  Dickinson,  Cr.  & 
Ph.  48 ;  Shattock  y.  Shaitook,  L.  Rep. 
2  £q.  182  ;  35  L.  J.  G.  509. 

(c)  See  Heatlejf  y.  ThovMUy  15  Ve«. 
596 ;  Shattock  v.  Shattock,  L.  Rep. 
2  Eq.  182, 192  ;  35  L.  J.  C.  509,  515 ; 


Vaughan  y.  Vanderstegen,  2  Drew. 
165,  180;  23  L.  J.  C.  793,  798; 
Johnson  y.  Qallagher,  ^  L.  J.  0. 298. 

(d)  Tullett  y.  Armstrong,  4  Beav. 
819,  823 ;  see  cases  cited  by  L.  J. 
Turner  in  Johnson  y.  Oallagher,  30 
L.  J.  C.  298, 306. 

(e)  Murray  y.  Barlee,  3  M.  &  K. 
209. 

(/)  Oaston  y.  Frankum,  2  Do  Q. 
k  Sm.  561. 
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charged  with  contracts  implied  in  law  against  her  without 
any  specific  engagement  on  her  part^  as  an  implied  contract 
to  repay  money  received  by  her  for  the  use  of  another  {a) . 

If  a  married  woman  has  property  settled  to  her  separate 
use  for  life  only  with  a  general  power  of  appointment  by 
deed  or  will,  she  must  duly  exercise  the  power  in  order  to 
charge  the  property  after  her  deaths  otherwise  the  property 
will  pass  as  in  default  of  appointment ;  and  the  execution  of 
the  power  will  operate  only  according  to  the  terms  of  the 
instrument  of  execution,  so  that  her  debts  and  engagements 
are  not  charged  upon  the  property  unless  she  has  so  ap- 
pointed. The  mere  execution  by  a  married  woman  of  a  ge- 
neral power  by  will  does  not  render  the  property  assets  for 
payment  of  creditors,  as  in  the  case  of  such  execution  of  a 
power  by  a  person  other  than  a  married  woman  (h) . 

Upon  the  death  of  a  married  woman  possessed  of  sepa- 
rate property  absolutely,  it  seems  that  the  debts  and  en- 
gagements charged  upon  it  are  payable,  as  charges,  in  order 
of  priority,  and  not  pari  pcLssii,  as  in  the  course  of  adminis- 
tration of  assets  (r). 

In  equity,  a  married  woman  may  contract  with  her  hus- 
band in  respect  of  her  separate  estate,  and  in  reference  to 
any  matter  as  to  which  she  can  be  regarded  for  the  purpose 
of  the  contract  as  in  the  position  of  a  fefne  sole  (d). 

The  doctrine  that  a  married  wom^n  having  separate  pro- 
perty could  bind  herself  by  contract  at  law  was  laid  down 
and  acted  upon  by  Lord  Mansfield,  C.J.  (e),  but  overruled 
by  the  unanimous  decision  of  all  the  judges  in  the  case  of 
Marshall  y.  Rutton  (/). 


A  persoA  may  become  bound  by  a  contract  made  with  a  Ri^hu  of 
married  woman  ;  and  the  husband  acquires  the  right  to  in-  ^^^^ 
tervene  and  claim  the  performance  of  it.  «ader 


(a)  Jtmet  t.  Harrit,  9  Yes.  486 ; 
AguUar  t.  AguUar,  5  Madd.  414; 
Wriffkt  T.  Chard,  4  Drew.  673 ;  29  L. 
J.  C.  82. 

(6)  Vaugha%  7.  Vanderttegeny  2 
Drew.  165 ;  23  L.  J.  C.  793 ;  Skat- 
lock  T.  Shattock,  L.  Rep.  2  Eq.  182 ; 
85  L.  J.  C.  509 ;  see  Jenneif  t.  An* 
drew,  6  Madd.  264. 


(e)  ShatloekT.  SkaUoeh,  L.  Rep. 
2  Eq.  182, 194 ;  85  L.  J.  C.  509,  516. 

(d)  VantUtaH  t.  Vannttari,  4  K. 
&  J.  62 ;  27  L.  J.  C.  222. 

{«)  CorbHt  T.  Foelniiz,  1  T.  R.  6, 
adhered  to  in  Compton  r.  Collituan, 
2  Bro.  C.  C.  377,  385  ;  1  H.  Bl.  334. 

(/)  8  T.  R.  545 ;  see  Murray  ▼. 
Sariee,  3  M.  &  K.  209,  221. 
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Contract 
made  with 
husband 
and  wife 
jointlj. 


contracts  The  Hasband  may  sue  alone  upon  contracts  made  in  favour 
hCT^aT**^  of  his  wife  during  the  coverture  (b) ;  as,  upon  a  bond  p^ven 
to  the  wife  the  husband  may  sue  during  the  coverture  in  his 
own  name  (c).  So,  upon  a  promissory  note  made  to  a 
wife  in  her  name  during  the  coverture  the  husband  may 
sue  in  his  own  name  only  {d) ;  and  the  husband  alone  can 
indorse  it  {e) ;  the  wife  cannot  indorse  it  in  her  own  name, 
and  can  indorse  it  in  her  husband^s  name  only  as  his  agent 
and  with  his  authority  (/). 

On  a  bond  or  covenant  made  to  both  husband  and  wife 
jointly,  the  husband  may  sue  alone  (g) .  On  a  bond  given 
to  a  husband  and  his  wife,  as  administratrix  of  a  deceased 
person,  it  was  held  that  the  husband  might  sue  alone  as  if 
the  bond  were  made  to  himself  (A).  A  lease  was  made  by 
a  husband  and  wife,  and  the  covenants  were  made  to  them 
jointly  ;^  it  was  held  that  the  husband  might  sue  alone  upon 
the  covenants,  as  being  in  legal  effect  made  to  himself 
alone  (t). 

Where  the  promise  is  made  to  the  wife  upon  a  conside- 

wifemajrbe  ration  moving  from  her,  or,  as  it  is  termed,  where  the  wife 

husband  in  is  the  meritorious  cause  of  action,  the  husband  may  assent 

oontrac?^**  to  give  the  wife  an  interest  in  the  contract,  and  join  her  in 

the  action  (J).     A  promise  was  made  to  a  married  woman, 

in  consideration  that  she  should  cure  a  certain  wound,  to 

pay  unto  her  £10  ;  it  was  held  that  the  wife  might  be  joined 

in  the  action,  because  the  consideration  was  a  performance 

by  her ;  and  that  the  action  would  survive  to  the  wife  upon 

the  death  of  the  husband  {k) .    A  husband  and  wife  declared 


Where 


(a)  Ab  to  the  effect  of  marriage 
upon  contracts  preyioasly  made,  see 
poH,  Chap.  VI,  Sect.  II,  "Assign- 
ment of  Contracts  by  Marriage." 

(6)  See  Bidgood  ▼.  Way,  2  W.  Bl. 
1236, 1239. 

(c)  Day  V.  Pargrace,  cited  2  M.  & 
S.  396. 

{d)  Bwrrough  t.  Moaa^  10  B.  &  C. 
658 ;  and  see  Howard  ▼.  Oakea,  8  Ex. 
136,  140 ;  and  see  M'NeUage  y.  Hoi- 
iotoay,  1  B.  &  Aid.  218. 

(e)  Maton  y.  Morgan^  2  A.  &  E. 
80;  Dawson  y.  Prince,  27  L.  J.  C. 
169. 


if)  Connor  ▼.  Martin^  \  Str.  516 ; 
Barlow  y.  BUhop,  1  East,  482 ;  and 
see  Coteg  v.  Davis,  1  Camp.  485. 

ig)  Arnold  y.  BevouU,  1  B.  &  B. 
443;  Ankerstein  y.  Clark,  4T.  B. 
616. 

{h)  Ankerstein  y.  Clark,  supra, 

(t)  Arnold  y.  Mevoult,  supra ;  see 
HiU  y.  Saunders,  4  B.  &  C.  529. 

0)  See  Bidwood  y.  Way,  2  W.  Bl. 
1236,  1239 ;  Rose  y.  Bowler,  1  H.  Bl. 
108,  114. 

{k)  Brashford  y.  Buckingham,  Cro. 
Jae,  77. 
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as  joint  plaintiffs  npon  a  promise  made  in  consideration  of 
a  care  done  by  the  wife^  and  also  in  a  second  count  for  the 
price  of  medicines,  etc.,  provided ;  upon  a  general  demurrer, 
it  was  held  that  the  wife  could  not  join,  for  that  she  was  not 
the  sole  cause  of.  the  action,  because  the  medicines,  etc., 
were  the  husband's  own  property ;  but  that  if  the  action  had 
been  brought  for  the  labours  of  the  wife  only,  she  might 
well  have  joined  (a) . 

So,  a  promissory  note  made  to  a  wife  in  her  own  name  is 
presumed  to  be  made  upon  a  consideration  moving  from  her, 
and  the  husband  may  join  the  wife  in  suing  upon  it  {b). 
On  a  covenant  made  to  the  husband  and  wife  in  a  lease  of 
the  wife's  lands,  the  wife  may  be  joined  in  the  action  (c) ; 
but  where  a  lease  of  the  wife's  lands  was  expressly  made 
by  the  husband  alone,  it  was  held  that  the  wife  could  not 
be  joined  {d) .  A  promise  was  made  to  a  husband  and  wife 
in  consideration  of  their  forbearance  to  proceed  upon  a  cog- 
novit given  in  a  previous  action  in  which  the  wife  had  been 
joined  as  co-plaintiff;  it  was  held  that  the  wile,  being  to 
the  extent  of  her  interest  in  the  consideration  the  merito- 
rious cause  of  action,  she  might  be  joined  with  the  husband 
in  an  action  on  the  promise  {e). 

Where  a  promise  is  made  to  the  wife  upon  a  considera-  "When  wife 
tion  moving  from  her,  as  in  the  cases  above  cited,  she  may  aione. 
sue  alone,  subject  to  being  met  by  a  plea  in  abatement  on 
the  ground  of  the  irregularity  of  procedure  in  a  married 
woman  suing  without  joining  her  husband ;  but  her  cover- 
ture forms  no  defence  to  the  action  upon  the  merits  and  can- 
not be  pleaded  in  bar  (/).  Thus,  on  a  covenant  to  pay  an 
annuity  to  a  married  woman,  she  may  sue  alone ;  and  the  co- 
verture of  the  plaintiff  is  matter  only  for  plea  in  abatement, 
and  cannot  be  pleaded  in  bar  {g).  So,  on  a  promissory  note 
given  to  a  wife  in  her  own  name  only,  she  may  sue  alone, 
subject  only  to  a  plea  in  abatement  of  the  non-joinder  of  her 


(a)  ffolmei    T.     Wbod^    cited    in  (d)  Sarcourtr.  Wffman,SET.B17. 

WeUer  t.  B<Ueer,  2  Wile.  414,  424.  {«)  Nurse  ▼.    WiUe,  4  B.  &  Ad. 

(6)  PhUlukirk  ▼.  Pluekwell,  2  M.  739  ;  1  A.  &  E.  65. 

k  S.  398.  (/)  See  ante,  p.  234. 

(c)  Aleheny  ▼.  Walh^,  1  Sir.  229 ;  Cg)  Bendix  t.  Wakeman,  12  M.  & 

and  see  Arnold  y.  Bevouli,  eupra.  W.  97. 


242 


CHAP.  II.    PARTIES   TO    CONTBACTS. 


When  wife 
cannot  sue. 


husband  (a) .  A  married  woman  bought  railway  stock  with 
money  earned  by  herself,  and  had  it  transferred  to  her  own 
name ;  it  was  held  that  she  might  maintain  an  action  against 
the  railway  company  for  the  dividends,  and  that,  the  com- 
pany not  having  pleaded  the  non-joinder. of  her  husband  in 
abatement,  she  was  entitled  to  recover  {b) . 

If  the  promise  is  made  to  the  wife,  merely  as  agent  for 
the  husband  and  for  his  use  and  benefit,  as  where  the  con- 
sideration for  the  promise  is  the  property,  goods,  or  money 
of  the  husband,  he  is  solely  entitled  to  it  in  his  own  right, 
and  can  sue  only  in  his  own  name,  and  the  wife  cannot  be 
joined  (c) .  In  an  action  brought  by  husband  and  wife  on  a 
promise  made  to  them  jointly  in  respect  of  the  use  and  occu- 
pation of  land,  judgment  for  the  plaintiffs  was  reversed  in 
error  upon  the  ground  that  the  declaration  was  bad  in  not 
stating  any  interest  of  the  wife  in  the  land,  and  that  no  in- 
tendment could  be  made  to  that  effect,  even  after  judg- 
ment (d).  So,  husband  and  wife  cannot  jointly  sue  upon  an 
account  stated,  unless  it  is  averred  and  proved  to  have  been 
stated  concerning  a  debt  due  in  right  of  the  wife,  or  for 
which  she  was  the  meritorious  cause  of  action  (e). 


Authority  Though  a  wife  is  incapable  of  making  a  contract  to  bind 
contract  hcrsclf  personally,  she  is,  in  some  cttses,  invested  with  au- 
hu^Cdf^'  *^ori<^y  ^o  contract  as  agent  for  her  husband  (/) .  The  hus- 
band is  not  bound  by  a  contract  made  by  his  wife  without 
authority,  expressed  or  implied ;  and  the  party  seeking  to 
charge  him  with  contracts  made  by  his  wife  must  show  that 
she  was  invested  with  authority  so  to  bind  him. 

A  wife  may  acquire  authority  to  bind  her  husband  in  two 
ways : — 

1.  During  cohabitation  with  her  husband  she  has  a  pre- 


(o)  Chiyard  v.  Svtion,  8  0.  B.  IBS. 

(6)  Dalian  y.  Midland  Counties 
Ry.  Co.,  13  G.  B.  474 ;  and  see  ifeu 
T.  Angas,  3  Ex.  805. 

(c)  See  Holmes  v.  Wood,  cited  in 
2  Wils.  424 ;  Bidgood  v.  Wag,  2  W. 
Bl.  1236 ;  Johnson  y.  Lucas,  I  £.  & 
B.  659. 

{d)  Bidgood  v.  Wag,  2  W.  Bl. 
1236. 


(e)  Johnson  v.  Imcos,  1  E.  &  B. 
659. 

(/)  The  authority  of  a  wife  to 
contract  on  behalf  of  her  husband  be- 
longs, strictly  speaking,  to  the  sub- 
ject of  agency,  which  is  treated  here- 
after (see  p.  265)  ;  but  it  is  thought 
more  conyenient  to  place  it  here  in 
connection  with  the  personal  capacity 
of  a  married  woman. 
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samed  anthority  to  contract  for  him  in  those  matters  which 
are  entrusted  to  her  management. 

2.  If  the  husband  refuses  to  maintain  her^  unless  for  a 
sufficient  cause^  she  becomes  invested  by  law  with  an  au- 
thority to  supply  herself  with  necessaries  upon  his  credit. 

1 .  A  wife^  during  cohabitation  with  her  husband^  has  a  pre-  Authoritr 
sumptire  authority  to  contract  for  her  husband  in  all  matters  p^"^. 
which  are  usually  entrusted  to  a  wife,  as  for  the  supply  of  ^''*****<>"- 
goods  for  the  use  of  herself  and  household  suitable  to  the 
condition  in  which  they  live  (a).     Similarly,  a  woman  living 

with  a  man,  as  his  wife,  and  represented  by  him  to  be  his 
wife,  though  they  are  not  married,  is  presumed  to  have  au- 
thority to  bind  him  by  her  contracts  for  articles  suitable  to 
that  station  which  he  permits  her  to  assume  [b).  A  wife 
who  is  permitted  by  her  husband  to  remain  the  mistress  of 
his  establishment,  though  he  has  separated  from  her,  has 
the  same  authority  (r). 

The  authority  of  the  wife  arising  from  mere  cohabitation  SeTocation 
may  be  revoked  by  the  husband ;  and  it  is  sufficient  if  such  rity." 
revocation  is  notified  to  the  wife  without  notice  of  it  reach- 
ing the  party  dealing  with  her  {d). 

The  existence  of  the  authority  of  the  wife  during  cohabi- 
tation is  a  question  of  fact  for  the  jury  to  decide ;  but  there 
is  a  presumption  in  favour  of  the  authority  in  the  absence  of 
evidence  to  the  contrary  {e), 

2.  A  wife  may  also  have  authority  to  bind  her  husband  Authority 
from  necessity.    This  necessity  arises  where  the  husband  fails  procure  ne- 
in  his  duty  to  maintain  his  vdfe,  and  she  has  no  funds  to  cewarioe. 
maintain  herself.     A  husband  is  bound  by  law  to  maintain 

his  wife  in  a  manner  suitable  to  his  station  in  life  (/) ;  and  if 
he  fails  to  supply  such  maintenance,  except  under  certain 


(a)  Montaguey,  Bensdiet,  2  Smith, 
L.  0.,  5th  ed.  40S ;  Seatom  t.  £ene- 
diety  ib.  415;  Lane  y.  IronmongeTf 
13  M.  &  W.  368;  Jieid  y.  TedUe, 
18  C.  B.  627 ;  Benaux  v.  TeakU,  8  Ex. 
660;  Jewitmry  t.  Newbold,  26  L.  J. 
£x.  247. 

(6)  Munro  y.  De  Chemant,  4  Camp. 
215  ;  BladeB  y.  Free,  9  B.  &  C.  167  ; 
and  see  Ryan  y.  Same,  12  Q.  B.  4^. 

(c)  Norton  y.  Fatan^  1  Bos.  &  P. 


226 ;  explained  by  Willes,  J.,  Cooper 
T.  Uoyd,  6  C.  B.  N.  S.  519,  521. 

(d)  Jolly  y.  Heee,  15  C.  B.  N.  S. 
628 ;  33  L.  J.  C.  P.  177.  Byles,  J., 
diieentiente,  as  to  the  ralidity  of  the 
rerocation  without  notice  to  the  other 
paKy. 

{e)  See  the  cases  cited  above. 

(/)  See  the  first  resolution  agreed 
by  all  the  judges  in  Manhy  t.  Scott^ 
2  Smith's  1.  C,  5th  ed.  375. 

b2 
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circumstances  which  justify  him  in  withholding  it,  his  wife 
has  an  authority  to  pledge  his  credit  to  procure  it,  which  is 
based  upon  necessity-  (a).  As  long  as  the  husband  is  able 
and  willing  to  maintain  his  wife  in  his  own  house,  there  is 
no  necessity  for  her  seeking  maintenance  elsewhere,  and  she 
has  no  authority  to  pledge  his  credit  to  obtain  it  (b) . 

Where  the  conduct  of  the  husband  is  such  as  to  compel 
the  wife  to  leave  his  house,  it  is  equivalent  to  a  refusal  on 
his  part  to  maintain  her  there ;  and,  unless  she  is  provided 
with  a  sufficient  maintenance,  she  is  entitled  to  pledge  his 
credit  for  necessaries  elsewhere  (c) .  Thus,  where  she  leaves 
the  husband^  s  house  under  a  reasonable  apprehension  of  per- 
sonal violence,  she  is  so  entitled  {d) ;  and  it  seems  that  the 
husband,  by  living  in  adultery  with  another  woman  in  the 
house,  would  justify  his  wife  leaving  it,  and  entitle  her  to 
pledge  his  credit  for  necessaries  («).  Where  the  husband 
was  unable  himself  to  maintain  his  wife,  by  reason  of  being 
confined  in  a  lunatic  asylum,  it  was  held  she  had  an  autho- 
rity to  pledge  his  credit  for  necessaries  (/). 

The  authority  of  the  wife,  arising  from  the  refusal  of  the 
husband  to  maintain  her,  to  provide  herself  with  necessaries 
upon  his  credit  cannot  be  revoked  or  extinguished  by  the 
husband,  even  by  an  express  notice  to  the  person  who  sup- 
plies her  with  necessaries  (g). 
Where  wife  The  wife  is  under  no  necessity,  and  has  no  authority  in 
dSit  fm»dg.  '^^  *^  pledge  her  husband^s  credit,  if  she  has  in  fact  suffi- 
cient funds  to  provide  for  herself  necessaries  suitable  to  her 
condition  in  life  {h).     A  decree  for  alimony  obtained  by  the 


(a)  Manbff  t.  Scoii,  Ist  resolution 
9upra ;  Read  t.  Legard^  6  £x.  636  ; 
20  L.  J.  Ex.  809  ;  Johnsony, Sumner, 
3  H.  &  N.  261 ;  27  L.  J.  Ex.  341. 

(b)  Child  y.  Hardyman,  2  Str. 
876 ;  Hindley  t.  Marqme  of  West- 
meath,  6  B.  &  C.  200;  Johnton  ▼. 
Sumner,  3  H.  &  N.  261,  266  ;  27  L.  J. 
Ex.  841,  844. 

(c)  Per  Lord  Eenjon,  Hodget  t. 
Sodgeit  1  Esp.  441 ;  Boulton  v.  Pren- 
tice, 2  Str.  1214 ;  S.  C.  Selwyn's  N. 
P.  12th  ed.  334. 

(d)  Boulieton  y.  Smyth,  8  Bing. 
127. 

(«}  lb.  180;  dissenting  from  MoT' 


wood  V.  Hejfer,  8  Taunt.  421. 

(/)  Read  y.  Legard,  6  Ex.  686 ;  and 
see  Davidson  y.  Wood,  82  L.  J.  0. 
400. 

(J)  Boulton  y.  Prentice,  2  Str. 
1214 ;  Selw.  N.  P.  12th  ed.  884  ;  and 
see  Etherington  y.  Parrot,  1  Salk. 
118  ;  per  Lord  Campbell,  L.O.,  Jen- 
ner  y.  Morrie,  3  De  G.  F.  &  J.  45, 51 ; 
80  L.  J.  C.  361,  362. 

(A)  Hodgkineon  y.  Fletcher,  4  Camp. 
70  ;  Liddlow  V.  Wilmot,  2  Stark.  82; 
Holt  y.  Brien,  4  B.  &  Aid.  252 ; 
Mixen  y.  Pick,  8  M.  &  W.  481 ;  John- 
eon  y.  Sumner,  3  H.  &  N.  261 ;  27  L. 
J.  Ex.  341. 


SECT.  II.  CAPACITY  OP  PABTIKS. 


245 


wife  is  held  to  he  prima  facie  evidence  that  the  sum  is  sufiicient 
in  amount^  the  decree  being  founded  on  proof  given  to  the 
Court  of  the  situation  in  life  of  the  parties  (a).  An  agree- 
ment made  between  the  husband  and  wife,  upon  a  separation 
hj  mutual  consent,  as  to  the  amount  of  her  allowance  is 
prima  facie  evidence  of  its  sufficiency ;  and  the  husband 
cannot  be  charged  without  proof  of  its  insufficiency  (b) . 

But  if  the  alimony  under  the  decree,  or  the  allowance  un- 
der the  agreement,  is  not  paid,  the  wife  is  under  a  necessity 
to  pledge  her  hnsband^s  credit  for  her  maintenance,  and  has 
authority  to  do  so  {c) .  Where  a  husband  on  separation  from 
his  wife  transferred  property  to  trustees  for  her  separate  use, 
but  it  did  not  appear  that  the  trustees  had  accepted  the 
property,  or  that  the  wife  had  received  any  of  it,  the  hus- 
band was  held  liable  for  necessaries  supplied  to  her  {d) ;  and 
where  the  wife's  separate  property  is  not  sufficient  to  af- 
ford her  proper  maintenance,  the  husband  is  bound  to  con- 
tribute (e). 

A  husband  is  not  bound  to  maintain  his  wife  after  she  has  Adultery  of 
committed  adultery  (f) ;  and  if  he  refuses  to  maintain  her,  ^^** 
she  has  no  authority  in  law  to  pledge  his  credit  for  her  main- 
tenance (g). 

Where  the  wife   is  living   separate   from    her  husband,  Necessitj 
there   is   no  presumption   that   she  has  authority  to  bind  ^^^  ^ 
him,  even  for  necessaries ;  and  it  lies  upon  the  party  seek-  proTed. 
ing    to  charge  the  husband  for  necessaries  supplied  to  her 
to  prove  that  she  has  not  in  fact  sufficient  means  to  pro- 
vide herself  with  necessaries,  and  is  living  apart  from  her 
husband  nnder  such  circumstances  as  entitle  her  to  render 
him  liable  (h). 


(d)  WiUson  Y.  8mya,  1  B.  &  Ad. 
801. 

(b)  Johnion  r.  Sumner,  8  H.  &  N. 
261 ;  27  L.  J.  Ex.  341. 

(c)  Nurge  t.  Crai^,  2  B.  &  P.  N.  R. 
148  ;  Munt  t.  De  JBlaquUre,  5  Bing. 
550  ;  and  dee  Keegan  v.  Smith,  5  B.  & 
C.  375. 

{d)  Bwrreti  v.  Booty,  8  Taunt.  343. 

(e)  See  Davidton  v.  Wood,  32  L.  J. 
C.  400. 

(/)  R.  ▼.  Flintan,  1  B.  &  Ad.  227; 


see  Hope  t.  Hope,  27  L.  J.  P.  k  M.  43. 

{g)  Oovier  v.  Hancock,  6  T.  E.  603 ; 
Atkiftu  T.  Pearce,  2  C.  B.  N.  S.  763  ; 
26  L.  J.  C.  P.  252 ;  Cooper  v.  Lloyd, 
6  C.  B.  N.  S.  519. 

(A)  Per  Abbott,  C.J.,  Mainwanng 
y.Letlie,  M.  &  M.  18  j  2  C.  &  P.  507; 
Edward*  ▼.  ToweU,  5  M.  &  G.  624  \ 
Ozard  ▼.  Darmford,  1  Selw.  N.  P. 
12tli  ed.  331  ;  Mizen  v.  Pick,  3  M.  A 
W.  48] ;  Johnton  ▼.  Sumner,  3  H.  «S:  N. 
261 ;  27  L.  J.  Ex.  341. 
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•  What  are        Where  a  wife  is  entitled  to  procure  her  necessary  main- 
neoessanes.  ^^q^jj^q  ^^  j^^j.  husband's  expense,  the  question  may  arise  as 

to  what  are  necessaries  for  which  he  may  be  charged^  and  is 
one  of  fact  to  be  decided  by  the  jury  (a).  Furniture  for  a 
house  may  be  necessary  for  a  wife  in  a  station  of  life  requir- 
ing her  to  live  in  a  furnished  house  (b) .  Where  it  became 
necessary  for  a  wife  to  exhibit  articles  of  the  peace  against 
her  husband^  it  was  held  that  he  was  liable  for  the  costs  of 
an  attorney  employed  by  her  on  that  occasion  (c)  ;  and  that 
an  allowance  made  to  her  for  maintenance  could  not  be  con- 
sidered as  applicable  to  that  purpose  (d),  A  prosecution  of 
the  husband  for  an  assault  on  his  wife  was  held  to  be  a 
matter  for  which  the  husband  could  not  be  made  liable  to 
pay  the  cost  (e) .  The  costs  of  a  proctor,  employed  by  a  wife 
in  prosecuting  a  suit  against  her  husband  for  a  divorce  on 
the  ground  of  cruelty,  may  be  recovered  as  a  necessary,  if 
there  was  reasonable  cause  for  the  suit  (/) . 

A  husband  is  not  liable  at  law  for  money  lent  to  his  wife, 
though  it  was  borrowed,  and  afterwards  applied,  by  her  for 
the  purpose  of  paying  debts  previously  contracted  for  neces- 
saries, or  for  the  purpose  of  procuring  necessaries  for  which 
she  might  have  pledged  his  credit  (g) .  A  wife  was  requested 
by  her  husband  to  join  him  abroad,  and  borrowed  money  to 
enable  her  to  pay  her  passage,  which  she  did ;  it  was  held 
that  the  lender  could  not  recover  the  amount  from  the  hus- 
band (A).  But  in  Equity,  if  a  person  lends  money  to  a  wife, 
being  then  entitled  to  charge  her  husband  for  necessaries, 
and  she  expends  it  in  necessaries  ;  or  if  a  person  pays  money 
in  discharge  of  the  debts  for  necessaries  supplied  to  the  wife, 
he  is  entitled  to  charge  the  husband  with  the  amount  so  lent 
or  paid  (i), 

Katifica-         A  husband  may  become  liable  upon  contracts  made  by  his 

tion  bj 

• 

(a)  Hunt  Y.  Be  Blaquiere,  5  Bing.  (f)  Brown  v.  Ackroyd,^  5  E.  &  B. 

550.  S19  ;  25  L.  J.  Q.  B.  193. 

(6)  Bunt  V.  Dt  Blaquiere,  tupra.  {g)  Knox  v.  Buahell,  3  0.  B.  N.  S. 

(c)  Shepherd  y.  Mackoul,  3  Camp.  834. 
326.  (A)  Ih, 

(d)  Turner  v.  Rooies,  10  A.  &  E.47.  (t)  ffarrU  v.  Lee,  I  P.  Wms.  482  ; 

(e)  Qrindell  v.  Godmond^h  A.  &  E.  Jenner  v.  Morris^  3  Do  G.  F.  &  J.  46  ; 
755.  30  L.  J.  C.  361. 
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wife,  in  excess  of  her  authority,  if  he  subsequently  ratifies  husband  oi 
them  (a).  Thus,  the  husband  may  become  liable  to  pay  J^^®"*  «>«*- 
for  articles  ordered  by  his  wife,  without  his  authority,  if  he 
sanctions  the  use  of  them ;  and  a  husband  may  be  taken  to 
have  sanctioned  the  use  of,  and  so  become  liable  for  articles 
of  dress  or  jewellery  which  his  wife  has  ordered  upon  his 
credit,  by  seeing  her  wear  them  without  disapprobation  {h). 
So,  where  he  has  control  over  the  goods  improperly  ordered 
by  his  wife,  and  does  not  return  them  (r) .  The  husband  may 
ratify. the  contract  conditionally  ;  and  he  then  becomes  lia- 
ble only  upon  fulfilment  of  the  condition ;  as,  where  goods 
had  been  supplied  to  his  wife  without  his  authority,  and  he 
subsequently  promised  to  pay  for  them  if  he  was  not  arrested, 
it  was  held  that  the  creditor  could  charge  him  only  subject 
to  the  condition  as  to  the  arrest  (d), 

Cantract/f  with  persona  in  a  state  of  insanity, 

A  person  may  be  afflicted  with  mental  insanity  to  such  a  innnitj. 
degree  as  to  render  him  incapable  of  understanding  the 
matter  of  an  agreement ;  but  he  is  presumed  by  law  to  be  of 
sound  mind  and  capable  of  understanding  an  agreement  until 
the  contrary  appears.  Hence,  every  person,  in  his  dealings 
with  another,  is  entitled  to  consider  him  of  sound  mind,  and 
capable  of  contracting,  until  he  has  notice  to  the  contrary. 
But  if  a  person  enters  into  an  agreement  with  another, 
knowing  him  to  be  at  the  time  of  unsound  mind,  and  thereby 
incapable  of  understanding  the  agreement,  he  cannot  en- 
force such  agreement ;  if  he  brings  an  action  upon  it,  the 
defendant  may  avoid  its  efiect  by  pleading  that  he  was  in- 
sane at  the  time  of  making  the  agreement,  and  thereby  in- 
capable of  understanding  it,  to  the  knowledge  of  the  plain- 
tiff (e). 

A  lunatic  may  be  charged  upon  his  contracts  for  neces- 


(a)  See  post,  p.  268.  (e)  Sentance  t.  PooU,  8  C.  &  P.  1 ; 

(6)  See  MonUii^ue  t.  Benedict,  8  B.  Browne  v.  Joddrell,  3  C.  &  P.  30  ; 

Sl  C.631 ;  Seatany.  Benedict,  5  Bing.  Dans  v.  Kirkwall,  8  C.  &  P.  679  ; 

28  J  2  Smith,  L.  C.  5th  ed.  408,  416.  MoHon  x.  Camroux,  2  Ex.  487,  501 ; 

(c)  WaUhman  t.  Wakefield,  ICamp.  Beavan  y.  M'Donndl,  9  Ex.  309 ;   10 

120.  Ex.  184;  and  0ce  Gore  y.  Oihaon,  13 

(rf)  HoU  T.  Bricn,  4  B.  &  Aid.  252.  M.  k  W.  623. 
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Insanity,  saries  Supplied  to  him  suitable  to  his  condition  and  wants, 
notwithstanding  the  party  supplying  them  had  notice  of  his 
insanity  {a) ;  the  maintenance  of  his  wife  is  a  necessary  for 
which  a  lunatic  may  be  so  charged  (&) . 

In  the  case  of  Molton  v.  Camraux,  a  lunatic  had  purchased 
certain  annuities  for  his  life  of  an  assurance  company  which, 
at  the  time,  had  no  knowledge  of  his  unsoundness  of  mind ; 
it  was  held  that,  after  his  death,  his  personal  representatives 
could  not  avoid  the  transaction,  and  recover  back  the  pre- 
miums paid  for  the  annuities.  In  that  case  the  Court  founded 
their  judgment  chiefly  on  the  circumstance  that  the  contract 
had  been  completely  executed,  so  that  the  parties  could  not 
be  restored  to  their  original  position  (c). 

In  the  case  of  Beavan  v.  M'Do7inell,  the  plaintiff  had  en- 
tered into  an  agreement  with  the  defendant  for  the  pur- 
chase of  an  estate  on  certain  conditions,  under  which  he  had 
paid  a  deposit,  and  the  defendant  had  delivered  an  abstract 
of  title  and  was  ready  and  willing  to  complete  the  sale ;  at 
the  time  of  making  the  agreement  the  plaintiff  was  insane 
and  incapable  of  understanding  the  meaning-  of  it,  but  the 
defendant  was  not  aware  of  his  insanity ;  it  was  held,  upon 
the  principle  of  Molton  v.  Camraux^  that  the  plaintiff  was 
not  entitled  to  avoid  the  contract  and  recover  back  the 
amount  of  the  deposit  {d) .  In  the  same  case  (e),  upon  the  issue 
whether  the  defendant  had  notice  of  the  insanity  of  the 
plaintiff,  it  was  held  that  evidence  of  insane  conduct,  both 
before  and  after  the  signing  of  the  contract,  was  admissible 
to  show  that  the  nature  of  the  insanity  was  such  that  the 
defendant  must  have  been  aware  of  its  existence. 

A  court  of  equity  will  not  grant  specific  performance  of  a 
contract  made  by  a  person  in  a  state  of  insanity,  although  the 
other  party  had  no  notice  of  the  insanity,  and  took  no  advan- 
tage of  it  (/)  ;  but  the  Court  will  not  set  aside  a  contract  on 
the  mere  ground  of  the  insanity  of  one  of  the  parties,  the 

(a)  Baxter  v.  Harl  of  PorUmouih,  487  ;  26  L.  J.  C.  821,  824. 

6  B.  &  C.  170 ;  and  see  Wentworih  t.  (d)  9  Ex.  809 ;  23  L.  J.  Ex.  94. 

Tubb,  1  You.  4  Col.  C.  C.  171.  (c)  Beavan  v.  McDonnell,  10  Ex. 

(A^   Read  v.  Legard,  6  Ex.  636.  184 ;  23  L.  J.  Ex.  327. 

(c)    Molton  V.  Cajnroux,  2  Ex.  487;  (/)  HaU  ▼.  Warren,  9  Ves.  605  ; 

affirmed  in  Ex.  Ch.  4  Ex.  17 ;  and  see  and  see  Front  v.  Beavan^  17  Jur.  369 ; 

ElUott  V.  /iKv,  7  De  O.  M.  A  O.  476,  22  L.  J.  C.  638. 
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other  party  having  dealt  with  him  on  the  faith  of  his  being  of 
competent  understanding  {a).  The  Court  will  grant  specific 
performance  of  a  contract  made  during  a  lucid  interval^ 
notwithstanding  subsequent  insanity^  provided  the  remedy 
can  be  given  ;  no  act  of  the  insane  person  being  required^  as 
a  conveyance,  which  the  plaintiff  is  not  willing  to  dispense 
with  (A). 

A  person  who  is  deprived  of  his  reason  by  intoxication  is  intoxica- 
regarded  by  law,  as  to  his  capacity  of  contracting,  in  much  ^'*^' 
the  same  light  as  a  person  of  unsound  mind.  If  a  person, 
at  the  time  of  making  an  agreement,  is  so  intoxicated  as  to 
be  incapable  of  understanding  the  meaning  of  it,  the  other 
party  being  aware  of  his  state,  he  may  afterwards  avoid  the 
agreement,  and  may  answer  an  action  brought  against  him 
upon  it,  by  the  plea  that  he  was  intoxicated  at  the  time  of 
making  it,  to  the  knowledge  of  the  plaintiff  (c).  "  There  is 
this  distinction,^'  it  has  been  observed,  "  between  the  case 
of  lunacy  and  that  of  intoxication :  in  the  latter  case  the  in- 
capacity of  the  party  is  patent, — in  the  former,  it  may  not 
be  in  the  least  degree  visible  *'  (d) . 

It  is  said  that  a  person  may  be  liable  for  the  price  of 
actual  necessaries  supplied  to  him  whilst  in  a  state  of  in- 
toxication (e). 

The  principles  upon  which  equity  deals  with  contracts 
made  by  a  person  when  in  a  state  of  intoxication  have  been 
explained  by  Sir  W.  Grant,  M.R.,  in  the  following  terms  (/): 
— "  A  court  of  equity  ought  not  to  give  its  assistance  to  a 
person  who  has  obtained  an  agreement,  or  deed,  from  an- 
other, in  a  state  of  intoxication;  and,  on  the  other  hand, 
ought  not  to  assist  a  person  to  get  rid  of  any  agreement,  or 
deed,  merely  upon  the  ground  of  his  having  been  intoxi- 


(a)  Niell  t.  Morletf^  9  Yes.  478 ;  S3;  Penion  t.  Uolloway^  I  Stark.  126. 

and  see  EUioii  ▼.  Inee^  7  De  Gt.  M.  &  id)  Per  Alderbon,  B.,    Motion    t. 

G.  475,  488  ;  26  L.  J.  C.  821,  825.  Camroux,  2  Kx.  487,  491. 

{h)  lb, ;  Owen   t.    Daview,  1  Vet.  e)  See  Oore  ▼.   Oibgon,  18  M.  k 

•en.  82.  W.  623,627. 

(c)   Oore  T.  OibBon,  13  M.  AW.  (/)  Cooke  v.  ClaywoHh,  IS  Yes.  12, 

623  J  Hamilton  v.  Grainger,  5  H.  A  15 ;    and     lee   Shaw  r.    Thachrajfy 

N.  40 ;  and  see  Pitt  ▼.  SmUh,  3  Camp.  1  Sm.  A  Gif.  537,  540. 
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cated  at  the  time  {a)  :  I  say  merely  upon  that  ground ;  as, 
if  there  was,  as  Lord  Hardwicke  expresses  it  in  Cory  v. 
Gory  {!)),  any  unfair  advantage  made  of  his  situation,  or,  as  Sir 
Joseph  Jekyll  says  in  Johnson  v.  Medlicott  (c),  any  contriv- 
ance or  management  to  draw  him  into  drink,  he  might  be  a 
proper  object  of  relief  in  a  court  of  equity .''  Acting  upon 
these  principles,  the  Court  has  refused  to  set  aside  an  agree- 
ment merely  upon  the  ground  that  the  plaintiff  was  intoxi- 
cated when  he  made  it,  where  it  did  not  appear  that  ho 
was  deprived  of  his  reason,  or  that  any  unfair  advantage  was 
taken  of  his  condition  {d)  ;  and  the  Court  has  decreed  spe- 
citic  performance  of  an  agreement  against  a  party  who  was 
in  a  slight  degree  intoxicated  when  he  made  it  {e). 


Corpora- 
tioo. 


Common 
seaL 


Contracts  with  corporations, 

A  corporation  is  an  artificial  person  created  by  law,  bear- 
mg  a  distinctive  name,  and  having  perpetual  succession; 
and  one  of  the  capacities  of  a  corporation  is  to  have  a 
common  seal,  by  which  alone  it  can  manifest  its  inten- 
tion (/). 

Hence,  as  a  general  rule,  a  corporation  can  make  an  agree- 
ment only  by  writing  under  its  common  seal  (</).  The 
agreement  of  a  corporation  is  valid  upon  the  afiBxing  of  the 
seal,  and  does  not  require  a  formal  act  of  delivery  like  the 
deed  of  an  individual  (A) ;  but  the  afiBxing  of  the  seal  must 
be  done  with  the  intention  of  rendering  the  instrument  ef- 
fective ;  and  in  a  case  where  the  seal  of  a  corporation  was 
ordered  to  be  affixed  to  a  conveyance,  and  the  order  was 
accompanied  with  a  direction  to  the  clerk  of  the  corporation 
to  retain  the  deed  in  his  hands  until  certain  accounts  were 
settled,  it  was  held  that  the  affixing  of  the  seal  did  not 
render  the  instrument  immediately  operative  {»). 


(a)  Dunnage  v.  White,  1  Swanst. 
137. 

(6)  1  Voj.  19. 

(c)  S  P.  Wms.  130. 

(d)  Cooke  V.  ClajfwoHh,  18  Ve«.  12. 
{e)  Lightfoot  v.  Heron,  3  You.  k 

Col.  Ex.  586;    Shato    v.    Thackray, 
1  Sm.  &  Gif.  537. 

{/)  l.Bl.  Com.  467,475. 

{g)  ComTTi's  Digest,   (it.   "  Frnn- 


chise,"  (F.)  12,  13  ;  Beverleg  v.  Lin- 
coln Qae  Co,,  6  A.  &  E.  829,  844 ; 
Church  ▼.  Imperial  Oa^  Co.,  6  A.  i 
E.  846,  861 ;  Mayor  of  Ludlow  v. 
Charlton,  6  M.  &  W.  816,  823; 
London  Bock  Co.  v.  Sinnoit,  8  E.  & 
B.  347  ;  27  L.  J.  Q.  B.  129. 

(A)  Ante,  p.  77 ;  2  Roll.  Abr.  23, 24. 

(0  Derby  Canal  Co.  v.  Wilmot, 
9  East,  360. 
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A  corporation  can  contract  only  by  the  corporate  name*  Corponto 
Thu8,  where  a  corporation  was  created  by  the  name  of  "  the  "^** 
Goardians  of  the  Poor  "  of  a  certain  place^  a  deed  purport- 
ing to  be  made  by  "  the  directors  and  acting  guardians  of 
the  poor/'  and  sealed  with  the  corporate  seal^  was  held  not 
to  bind  the  corporation  (a) . 

Corporations  established  by  Act  of  Parliament  are  fre-  sututory 
quently  invested  with  powers  of  contracting^  exerciseable  J^^^^ 
in  the  manner  and  with  the  forms  prescribed  by  the  special, 
or  general  Act  by  which  they  are  created  and  regulated ; 
and  in  such  cases,  the  manner  and  form  of  contracting  pre- 
scribed in  the  Act  are  sufficient  and  must  be  strictly  fol- 
lowed {?>). 


''  The  general  rule  of  law  is  that  a  corporation  contracts  £x««ptions 
under  its  common  seal ;  as  a  general  rule,  it  is  only  in  that  ^i^^JSe 
way  that  a  corporation  can  express  its  will  or  do  any  act.  j?q«i™>g 
That  general  rule,  however,  has  from  the  earliest  traceable  mon  mmU. 
periods  been  subject  to  exceptions,  the  decisions  as  to  which 
furnish  the  principle  on  which  they  have  been  established, 
and  are  instances  illustrating  its  application,  but  are  not 
to  be  taken  as  so  prescribing  in  terms  the  exact  limit  that 
a  merely  circumstantial  difference  is  to  exclude  from  the  ex- 
ception.    This  principle  appears  to  be  convenience  amount- 
ing almost  to  necessity.     Wherever  to  hold  the  rule  appli- 
cable would  occasion  very  great  inconvenience,  or  tend  to 
defeat  the  very  object  for  which  the  corporation  was  cre- 
ated, the  exception  has  prevailed;  hence  the  retainer  by 
parol  of  an  inferior  servant,  the  doing  of  acts  very  fre- 


.  (a)  R.  y.  Haughlnf,  4  B.  &  Ad. 
650 ;  Mayor  of  LyntCt  ctue^  10  Co. 
123 ;  Croydon  MotpUal  ▼.  Farley^ 
6  Taunt.  467. 

(b)  Cope  y.  Thames  Haven  Dock 
Co^  3  Ex.  841 ;  Homeraham  T.  Wol- 
verhampton Watenporkt,  6  Ex.  137, 
142  ;  Frend  v.  Dennett,  4  C.  B.  N.  8. 
676;  27  L.  J.  C.  P.  314.  See  the 
mode  of  contracting  proyided  forjoict 
stocic  companies  Bubjoct  to  the  Com- 
panies Clauses  Coneolidation  Act,  1845, 
8  Vict.  c.  16,  s.  97  (post,  p.  261)  ; 
and  the  mode  of  contracting  provided 
for   joint   stock   companies   incorpo- 


rated under  the  Joint  Stock  Com- 
panies Act,  1856,  19  &  20  Vict.  c.  47, 
8.  41.  The  latter  Act  has  been  re- 
pealed by  the  Companies  Act,  1862, 
25  k  26  Vict.  c.  89,  s.  206,  but  with  a 
saying  of  rights  and  privileges  acquired 
under  it,  (imongst  which  is  held  to  be 
the  power  subsisting  in  a  company 
registered  under  the  repealed  Act  of 
making  contracts  in  the  manner  pro- 
vided by  that  Act.  Prince  v.  Frince, 
L.  Rep.  1  Eq.  491.  The  Companies 
Act,  1862,  provides  no  special  modes 
of  contracting. 
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quently  recurring,  or  too  insignificant  to  be  worth,  the 
trouble  of  affixing  the  common  seal,  are  established  excep- 
tions ;  on  the  same  principle  stands  the  power  of  accepting 
bills  of  exchange,  and  issuing  promissory  notes,  by  com- 
panies incorporated  for  the  purposes  of  trade,  with  the  rights 
and  liabilities  consequent  thereon"  (a). 

These  exceptions  have  been  classed  under  two  heads : — 
"  First,  when  the  acts  done  are  such  as  the  corporation,  by  its 
very  constitution  is  appointed  to  do ;  as  in  the  case  of  trading 
corporations,  whose  duty,  by  their  very  appointment,  being 
to  draw  bills  of  exchange,  they  may  do  it  without  affixing 
the  common  seal.  Secondly,  when  the  acts  are  required  for 
convenience ;  as  where  either  the  acts  are  trivial  in  their 
nature,  and  of  frequent  occurrence,  so  that  the  doing  them 
in  the  usual  way  would  be  inconvenient  or  absurd ;  or  such 
that  an  overruling  necessity  requires  them  to  be  done  at 
once ;  in  that  case,  also,  the  corporation  may  proceed  by 
parol,  instead  of  affixing  the  seal  according  to  the  proper 
and  regular  course"  (fc). 
Bills  of  ex-  Accordingly,  where  a  company,  like  the  Bank  of  England 
pronaM^  Or  East  India  Company,  is  incorporated  for  the  purposes  of 
trade,  it  results  from  the  very  object  of  its  incorporation 
that  it  has  power  to  accept  bills  or  issue  promissory  notes 
in  the  usual  form,  without  seal ;  for  it  would  be  impossible 
for  such  companies  to  go  on  without  such  power  (c).  But  if 
the  Act  of  Parliament,  incorporating  a  company,  does  not 
contain  any  power  enabling  it  to  become  party  to  bills  of 
exchange  or  promissoiy  notes,  and  there  is  nothing  in  the 
purposes  of  the  incorporation  from  which  such  power  can  be 
implied,  the  power  does  not  exist  {d) .     A  company,  incor- 


notee. 


(a)  Church  V.  Imperial  Gas  Co.^ 
6  A.  &  £.  846,  861 ;  "  to  every  word 
of  this  we  entirely  subscribe"  per  cur. 
Mayor  of  Ludlow  v.  Charlton^  6  M. 
&  W.  815,  822  ;  and  see  Beverley  v. 
Lincoln  Gas  Co.,  6  A.  &  £.  829,  844; 
Cope  T.  Thames  Haven  Co.,  3  Ex. 
841,  844. 

(b)  Per  Alderson,  B.,  Diggle  v. 
London  and  Blackmail  By,  Co.,  5  Ex. 
442, 450 ;  and  see  Mayor  of  Ludlow  t. 
Charlton,  6  M.  &  W.  815,  821 ;  East 


London  Waterworks  Co.  y.  Bailey, 
4  Bing.  283,  287. 

(c)  Murray  v.  East  India  Co.,  5  B. 
&  Aid.  204 ;  and  see  Edie  ▼.  Ecut 
India  Co.,  5  Burr.  1216  ;  Brouyhf^n 
y.  Manchester  Waterworks  Co.,  8  B. 
&  Aid.  1 ;  East  London  Waterworks 
Co.  V.  Bailey,  4  Bing.  283,  288. 

(rf)  Broughton  v.  Manchester  Water- 
works Co.,  3  B.  &  Aid.  1,  12 ;  Slark 
V.  Highgate  Archway  Co.,  5  Taunt. 
792. 
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porated  for  the  purpose  of  supplying  the  inhabitants  of  a 
place  with  water,  was  held  not  to  be  impliedly  authorized  to 
make  promissory  notes  or  to  a«cept  bills  of  exchange  (a) . 

By  "the  Companies  Act  1862''  (25  &  26  Vict.  c.  89), 
passed  for  the  incorporation  and  regulation  of  trading  com- 
panies, it  is  expressly  provided,  (by  s.  47),  that  ''a  promis- 
sory note  or  bill  of  exchange  shall  be  deemed  to  have  been 
made,  accepted,  or  indorsed  on  behalf  of  any  company  un- 
der this  Act,  if  made,  accepted,  or  indorsed  in  the  name  of 
the  company  by  any  person  acting  under  the  authority  of  the 
company,  or  if  made,  accepted,  or  indorsed  by  or  on  behalf 
or  on  account  of  the  company,  by  any  person  acting  under 
the  authority  of  the  company.'' 

The  capacity  of  a  corporation  to  make  bills  or  notes  is  sub- 
ject to  the  provisions  of  the  several  Acts  passed  for  protect- 
ing the  privileges  of  the  Bank  of  England;  the  general 
effect  of  which,  as  regards  corporations,  seems  to  be  that  it 
is  not  lawfiil  for  a  corporate  body,  carrying  on  the  business  of 
banking  within  sixty-five  miles  of  London,  to  make  bills  or 
notes  payable  to  bearer  on  demand  (6). 

An  incorporated  company,  established  for  the  purpose  of  Ordinary 
carrying  passengers  and  cargo  to  Australia,  was  held  bound  Jj^j^g. 
by  an  agreement,  not  under  seal,  undertaking  to  pay  for 
bringing  home  one  of  the  vessels  of  the  company  (c) .  And  it 
was  held  that  the  same  company  might  sue  upon  a  contract 
for  the  supply  of  provisions  for  the  use  of  passengers  on 
board  the  ships  of  the  company,  though  made  by  an  agree- 
ment not  under  seal  (d) .  A  company,  incorporated  for  the 
purpose  of  maintaining  a  communication  between  places  by 
telegraph,  contracted  with  a  person  to  pay  him  a  commission 
on  messages  sent  by  him  through  the  company's  lines ;  it  was 
held  to  be  no  objection  to  the  validity  of  such  contract  that 
it  was  not  under  the  seal  of  the  company  (e).     A  company 


(a)  BravffhtoHi.MancheMter  Water' 
works  Co.ytupra. 

(b)  See  39  &  40  Geo.  III.  c.  23,  i. 
15  ;  7  Geo.  IV.  c.  46,  8.  1 ;  3  &  4 
Wm.  IV.  c.  98,  8.  3;  7  &  8  Vict. 
c.  32,  8.  26,  Chitty'8  Statute8,  tit. 
"  Bankers  ;"  and  see  Bank  of  Eng- 
land r.  Anderson,  3  Bing.  N.  C.  589, 
•lid  the  cases  there  cited. 


(e)  Henderson  t.  Australian  Royal 
Mail  Steam  Navigation  Co.^  5  £.  &  B. 
409  ;  24  L.  J.  Q.  B.  822. 

{d)  Australian  Rogal  Mail  Steam 
Navigation  Co.  t.  Marzetti^  11  Ex. 
228;  24  L.J.  Ex.273. 

(e)  Beuter  t.  Electric  Telegraph 
Company,  6  £.  &  B.  341 ;  26  L.  J. 
Q.  B.  46. 
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for  making  and  supplying  gas  incorporated  by  a  local  Act, 
not  containing  special  provisions  respecting  contracts,  was 
held  competent  to  make  a  valid  contract  with  an  individual 
to  supply  him  with  gas,  without  affixing  the  seal  of  the  com- 
pany {a) .  So,  a  gas  company  was  held  liable  for  the  price 
of  gas-meters  sold  and  delivered  to  the  company,  though 
not  contracted  for  under  seal  {b). 

A  company,  incorporated  by  charter  for  the  purpose  of 
mining  and  dealing  in  copper,  was  held  incompetent  to  con- 
tract without  seal  for  a  supply  of  iron  bars,  such  contract 
not  being  within  the  scope  of  the  charter  or  connected  with 
the  business  of  dealing  in  copper  (c).  A  contract  with  a 
railway  company  for  relaying  the  permanent  way  and  alter- 
ing the  gauge  of  the  line,  in  order  to  adapt  it. for  the  use  of 
locomotive  instead  of  stationary  engines,  was  held  not  to  be 
a  contract  of  such  a  kind  or  upon  such  an  occasion  as  might 
be  made  without  the  seal  of  the  company  (d) .  A  contract 
made  by  a  waterworks  company  for  the  manufacture  and  de- 
livery of  iron  pipes  at  certain  stated  periods,  was  held  not 
to  be  valid  unless  under  the  seal  of  the  company  (e) .  An 
agreement  by  the  London  Dock  Company  for  a  contract  for 
cleansing  their  docks  was  held  not  to  be  a  contract  in  the 
ordinary  way  of  their  trade,  and  to  require  the  solemnity  of 
a  seal  (/). 
ContractB  Corporations,  in  general,  may  also  make  many  contracts 
on  ooca-  of  common  and  ordinary  occurrence,  necessary  for  carrying 
dinary  ne-  out  the  objects  of  the  Corporation,  in  the  usual  form  of  such 
**"**^'  contracts,  and  without  affixing  thfe  seal  of  the  corporation  {ff) . 
Thus,  the  guardians  of  a  poor  law  union,  (who  are  incor- 
porated by  the  statute  5  &  6  Wm.  IV.  c.  69,)  have  power  to 
contract  by  parol  for  the  supply  of  goods  and  for  the  work 
necessary  for  the  union  workhouse  (h) ;  but  the  Court  of 

(a)  Cfhurch  v.  Imperial  Oaf,  Co.y  6  (f)  London  Dock  Co.  v,  SinnoH,  8 
A.  &  £.  846.                                              E.  &  B.  347  ;  27  L.  J.  Q.  B.  129. 

(b)  Beverley  v.  Lincoln  Ocu  Co.^  6  (g)  Clarke  v.  Cuckfield  Union,  21 

A.  &  E.  829.  L.  J.  Q.  B.  349,  352. 

(c)  Copper  Miners  Co.  ▼.  Fox,  16  Q.  (A)  Sandars  y.  St.  Neote  Union^  8 

B.  229.  Q.  B.  810  ;  Clarke  v.  Cuckfield  Union, 
{d)  Diggle  v.  Blackwall  Ry.  Co.,  6       tupra  ;  Nicholson  v.  Bradfield  Union, 

Ex.  442.  L.  R.  1  Q.  B.  620;  36  L.  J.  Q.  B.  176; 

{e)  East   London    Waterworks    y.       see  Haigh  v.  North  Bierley  Union,  E. 
Bailey,  4  Bing.  283.  B.  &  E.  873  ;  28  L.  J.  Q.  B.  62. 
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Exchequer  has  held  that  the  guardians  of  a  Poor  Law  Union 
are  not  liable  for  work  done  in  building  the  workhouse  under 
a  contract  not  under  seal  (a).  And  the  guardians  of  a  poor 
law  union  cannot  bind  themselves  by  an  order  not  under  seal 
for  making  a  survey  and  map  of  a  particular  parish  in  the 
union,  because  such  map  is  not  incident  to  the  general 
purposes  of  the  union  for  which  the  guardians  are  incor- 
porated (6).  A  municipal  corporation  cannot  enter  into  a 
contract  to  pay  a  sum  of  money  for  making  improvements 
within  the  borough  except  under  the  common  seal  (c). 

A  corporation  may  contract  without  seal  for  ordinary  and  Contncu 
trifling  services  (</).     But  a  corporation,  in  general,  cannot  app^***** 
appoint  an  attorney  except  under  the  corporate  seal ;  and  ™**°*  **^  ■*" 
an  attorney,  whose  appointment  is  not  under  the  corporate  agenu,'etc. 
seal,  cannot  recover  his  costs  against  the  corporation  (e) .  The 
City  of  London  appoints  an  attorney  every  year  in  open 
Court,  which  appointment  is  recorded  (/) .  An  Act  of  Parlia- 
ment incorporating  a  railway  company  gave  power  to  the  di- 
rectors ''  to  appoint  and  displace  any  of  the  officers  of  the 
company  /^  it  was  held  that  the  appointment  of  an  attorney 
to  the  company  need  not  be  under  seal  {g). 

An  agreement  by  a  municipal  corporation  with  the  town 
clerk  to  increase  his  salary,  instead  of  giving  him  compen- 
sation for  certain  abolished  offices  to  which  he  was  entitled, 
was  held  not  to  be  valid  unless  executed  under  seal  (h) .  The 
appointment  by  a  municipal  corporation  of  a  coal-meter, 
being  an  office  to  which  certain  dues  were  attached,  was  held 
to  require  the  corporate  seal  (i).  The  appointment  by  a 
railway  company  of  an  agent  to  negotiate  with  another  com- 
pany for  a  lease  of  the  line,  not  being  under  seal,  or  in  the 


(a)  Latnprell  y.  Billerieay  Union,  3 
Ex.  283. 

(6)  Paine  ▼.  Strand  Union,  8  Q.  B. 
326. 

(c)  Mayor  of  Ludlow  r.  Charlton, 
6  M.  &  W.  815. 

(d)  Com.  Dig.  Franchises,  (F)  13  ; 
Smith  y.  Birmingham  Ghat  Co.,1  A..&, 
E.  526. 

(«)  Arnold  y.  Mayor  of  Poole,  4 
M.  &  G.  860 ;  and  see  Thames  Haven 


Dock  and  Ry.  Co.  r.  Hall,  5  M.  &  O. 
274 ;  Faviell  y.  Eastern  Counties  Ry, 
Co.,  2  Ex.  344. 

(/)  A  mold  y .  Mayor  of  Poole,  4  M. 
k  a.  860,  882. 

(y)  R.  y.  Justices  qf  Cumberland,  17 
L.  J.  Q.  B.  102. 

{h)  R.  y.  Mayor  of  Stamford,  6  Q. 
B.  433. 

(0  Smith  y.  Cartwright,  6  Ex.  927 ; 
20  U  J.  Ex.  401. 
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form  expressly  provided  in  their  Act  for  the  contracts  of  the 
company,  was  held  not  to  be  valid,  because  it  was  for  a  pur- 
pose not  in  the  ordinary  course  of  their  business  (a) .  A  re- 
solution passed  at  a  meeting  of  an  incorporated  trading 
company,  not  under  seal,  that  a  remuneration  of  one  guinea 
should  be  allowed  to  every  director  for  every  attendance  at 
courts  and  committees,  was  held  not  to  entitle  a  director  to 
sue  the  company  for  such  remuneration  for  his  attend- 
ances {b). 
Use  and  oc-  A  corporation  may  maintain  an  action  to  recover  a  rea- 
land.  sonable   satisfaction    for   the  use  and  occupation   of  land, 

held  and  occupied  by  the  permission  of  the  corporation,  with- 
out a  demise  under  seal  (e)  ;  and  a  corporation  is  also  liable 
to  pay  such  reasonable  satisfaction  for  the  use  and  occupation 
of  land,  actually  held  and  occupied  by  the  corporation  (d) ; 
but  the  occupation  of  the  land,  or  the  payment  or  acceptance 
of  rent,  by  a  corporation  does  not  operate  as  evidence  of  a 
demise,  as  in  the  case  of  an  individual;  because,  as  a  general 
rule,  a  corporation  cannot  contract  concerning  an  interest  in 
land  except  by  an  instrument  under  seal  (a). 
Contracta  A  corporation  may  become  liable  upon  a  contract  implied 
impUed  in  jj^  ^aw,  as  for  money  received  for  the  use  of  the  plaintiff,  in 
respect  of  money  belonging  to  the  plaintiff  wrongfully  ob- 
tained and  withheld  by  the  corporation  ( f) ;  and  upon  an 
implied  contract  to  repay  money  paid  by  the  plaintiff  for  the 
use  of  the  corporation  {g) . 

In  matters  not  within  the  above  exceptions,  and  concern- 
ing which  a  corporation  cannot  contract  without  seal,  the  cor- 
poration does  not  become  liable  upon  an  implied  contract  by 
reason  of  the  consideration  having  been  executed  in  their 
favour,  and  the  corporation  having  accepted  and  had  the 


Contracts 
arising 
upon  exe- 
cuted con- 
sideration. 


(a)  Onpe  y.  Thames  Haven  Dock 
and  Ey.  Co.,  8  Ex.  841. 

{b)  DunMton  r.  Imperial  &as  Co.,  8 
B.  &Ad.  125. 

(c)  Dectn  of  Rochetter  v.  Pierce^  1 
Ciimp.  466 ;  Mayor  of  Stafford  v.  Till, 
4  Bing.  75 ;  and  see  Doe  dem.  Pen- 
nington T.  Taniere,  12  Q.  B.  998. 

{d}  Beverley  y.  Lincoln  Gas  Co.,  6 


A.  &  E.  829, 841 ;  Lower.  London  and 
North'  Western  Ry.  Co.,  18  Q.  B.  632 ; 
21 L.  J.  Q  6.  861. 

(e)  Pinlay  y.  Bristol  and  JSxeter 
Ry.  Co.,  7  Ex.  409  ;  21  L.  J.  Ex.  117. 

{f)  Hall  y.  Mayor  of  Swansea,  5 
Q.  B.  526  ;  see  ante,  p.  47. 

ig)  JefferysY.  Gurr,  2  B.  &  Ad.  838j 
see  ante,  p.  41 . 
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benefit  of  it  (a).  Bat  in  matters  not  falling  within  any  of 
the  above  exceptions^  if  the  consideration  is  executed  on  the 
part  of  the  corporation,  and  the  persons  who  are  parties  to 
the  contract  with  the  corporation  have  received  the  benefit 
of  the  consideration  moving  from  the  corporation^  those  per- 
sons may,  in  general,  be  sued  by  the  corporation  upon  the 
contract  arising  from  the  executed  consideration  (6). 

In  the  case  of  a  contract,  pnt  in  suit  by  a  corporation,  contraeu 
which  is  executory  on  the  part  of  the  corporation,  it  has  Jj^^Jj^"' 
been  suggested  "  that  their  suing  upon  the  contract  would  tidention. 
amount  to  an  admission  on  record  by  them  that  such  con- 
tract was  duly  entered  into  on  their  part,  so  as  to  be  obliga- 
tory on  themselves ;  and  that  such  admission  on  the  record 
would  estop  them  from  setting  up   as   an   objection,  in  a 
cross  action,  that  it  was  not  sealed  with  their  common  seal^'  (c) . 

The  same  rule,  that  a  corporation  must  contract  "^^^i^r  ^^^^^^^^j^ 
seal,  is  followed  in  equity.     Thus,  a  Court  of  Equity  refused  of  corpor«- 
specinc  performance  of  a  contract  to  renew  a  lease  by  an  equitj. 
ecclesiastical-  corporation,  evidenced  by  an  entry  of  a  reso- 
lution to  that  effect  in  their  books,  upon  the  ground  that 
the  corporation  was  not  bound  unless  their  agreement  was 
made  by  a  deed  or  writing  with  the  corporate  seal  affixed 
to  it  (d) ;  but  a  Court  of  Equity  will  decree  specific  perform- 
ance of  a  contract  against  a  corporation  after  part  perform- 
ance of  it  by  the  other  party,  though  not  evidenced  by  the 
seal  of  the  corporation,  or  with  the  proper  formalities  required 
by  its  constitution,  on  the  ground  that  it  would  be  fraudu- 
lent for  the  corporation  afterwards  to  refuse  performauce 
by  reason  of  there  not  being  a  binding  contract  [e). 


The  contracts  of  corporations  are  also  limited,  in  respect  p^^^^  ^f 


(a)  Ckurch  ▼.  Imperial  Oat  lAgM 
Co.,  6  A.  &  E.  846;  Mwor  of  Ludlow 
T.  Charlton,  6  M.  &  W.  816 ;  Lam- 
prell  T.  BUlericay  Union,  3  Ex.  283  ; 
Clarhe  ▼.  Cuckfield  Union,  21  L.  J.  Q. 
B.  349,351 ;  per  Willee,  J.,London  Gas 
Co.  T.  Vestfy  ofCheUea,  8  C.  B.  N.  S. 
215,  231. 

(5)  Fishmonger^  Co.  y.  RoherUon^  6 
M.&a.l31,192;  EaH London  Water- 
workt  y.  BaUey,  4  Bing.  283»  287. 


corpora- 

(0  Fuhmongeri  Co.  t.  Boberteon,  *i<>7  *° 
6  M.  &  a.  181,  192  ;  but  see  Copper  "J"^™*^ 
Mineri  Co.  y.  Fox,  16  Q.  B.  229, 237. 

(d)  Carter  y.  Dean  of  Ely,  7  Sim. 
2li ;  and  fee  Taylor  y.  Dulvneh  Hoe* 
pital,  1  P.  WmB.'655;  Wi»ne  y. 
Bampton,  3  Atk.  473. 

{e)  WiUon  y.  Wett  Hartlepool 
My.  Co.,  34  L.  J.  C.  241 ;  see  WUmot 
y.  Coventry,  1  Y.  &  C.  Ex.  518; 
Qooday  y.  Colchester,  17  Beay.  132. 

S 
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Powers  of 
corpora- 
tions to 
contract. 


Contracta 
ultra  vireg. 


of  their  matter,  by  the  po\^"ers  of  the  corporation,  given  either 
in  express  terms  or  by  implication  in  the  instrument  of  in- 
corporation ;  for  corporations  exist  for  no  other  purpose  and 
have  no  greater  capacity  or  powers  than  are  conferred  by 
their  creation,  and  contracts  which  exceed  the  limits  of  those 
powers  are  void. 

^^  Generally  speaking,  all  corporations  are  bound  by  a 
covenant  under  their  corporate  seal,  properly  affixed,  which 
is  the  legal  mode  of  expressing  the  will  of  the  entire  body, 
and  are  bound  as  much  as  an  individual  is  by  his  own  deed. 
— But  where  a  corporation  is  created  by  an  Act  of  Parlia- 
ment for  particular  purposes,  with  special  powers,  another 
question  arises :  their  deed,  though  under  their  corporate 
seal,  and  that  regularly  affixed,  does  not  bind  them,  if  it 
appear  by  the  express  provisions  of  the  statute  creating 
the  corporation,  or  by  necessary  or  reasonable  inference 
from  its  enactments,  that  the  deed  was  ultra  vires,  that  is, 
that  the  legislature  meant  that  such  a  deed  should  not  be 
made  '^  (a) .  And  it  is  said  that  ^'  when  the  legislature  con- 
stitutes a  corporation  it  gives  to  that  body  prima  facie  an 
absolute  right  of  contracting.  But  this  prima  facie  right 
does  not  exist  in  any  case  where  the  contract  is  one  which, 
from  the  nature  and  object  of  incorporation,  the  corporate 
body  is  expressly  or  impliedly  prohibited  from  making;  such 
a  contract  is  said  to  be  ulh'a  vires  "  (A) . 

Accordingly,  a  railway  company,  incorporated  by  Act  of 
Parliament  for  the  purpose  of  making  a  particular  railway,  and 
invested  with  all  the  powers  necessary  for  that  purpose,  were 
held  not  to  have  power  to  covenant  with  another  railway  com- 
pany to  take  a  lease  of  their  railway,  and  to  pay  the  costs  of 
certain  bills  then  pending  in  Parliament  for  authorizing  exten- 
sions and  branches  of  the  railway  leased;  and  the  covenant 
made  to  that  effect  was  held  void,  as  being  beyond  the  scope 


(a)  Per  Parke,  B.,  South  Torhthire 
Xy.  Co.  T.  Great  Northern  'By.  Co.^ 
9  Ex.  55,  84 ;  2»L.  J.  Ex.  d05,  314 ; 
adopted  by  the  Court  in  Chambert  t. 
Manchester  A  MUford  Ry,  Co.,  5  B. 
&  S.  588 ;  33  L.  J.  Q.  B.  268 ;  aee 
per  Erie,  J.,  Mayor  of  Norwich  v. 
Norfolk  Ry.  Co.,  4  E.  &  B.  397,  413 ; 


24  L.  J.  Q.  B.  105,  111 ;  Bateman  ▼. 
Mayor  qf  Ashton-under-Lyne,  3  H.  & 
N.  323 ;  27  L.  J.  Ex.  458,  463. 

(*)  Ter  Cn.n^OTth,L.C.tShreujshury 
(^Birminyham  Ry.  Co.  v.  London  if 
N.  W.  By.  Co.y  26  L.  J.  C.  482,  493 ; 

S3r  L.  Weneleydale,   Scottish  N.S. 
■y.  Co  .T.  Stewart,  3  Macq.  382, 415. 


SECT.  II.  CAPACITY  OF  PARTIS8.  259 

of  tlie  authority  conferred  hj  the  Act  of  incorporation  (a). 
So^  a  coTonant  executed  by  a  railway  company  to  pay  a  sum 
of  money,  which  the  promoters  of  the  company  had  agreed 
should  be  paid  to  a  landowner  for  his  countenance  and  sup- 
port to  their  bill,  was  held  to  be  ultra  vires  of  the  company, 
and  could  not  be  enforced  against  them  (b).  But  a  contract 
by  an  existing  railway  company,  who  had  applied  to  Parlia- 
ment for  an  Act  to  make  a  branch  line,  to  purchase  land 
which  they  would  require  for  that  line,  was  held  to  be  a  con- 
tract in  furtherance  of  the  general  objects  of  the  company  and 
not  tUtra  vires ;  and  the  company  were  held  to  specific  per- 
formance, though  they  had  afterwards  determined  not  to 
make  the  branch  line  (c). 

A  railway  company  incorporated  by  Act  of  Parliament 
were  authorized  by  their  Act  to  borrow  money  to  a  certain 
amount  by  mortgage,  when  their  whole  capital  was  sub- 
scribed for;  the  company  borrowed  money  otherwise  than 
by  mortgage,  and  when  part  only  of  the  capital  had  been 
subscribed  for,  and  in  order  to  secure  this  debt  they  executed 
bonds  under  the  seal  of  the  company  acknowledging  the  debt 
to  be  owing  to  the  creditor  and  covenanting  to  pay  it;  it  was 
held  that  such  bonds,  though  duly  executed  in  point  of  form, 
were  invalid,  because  executed  for  the  illegal  purpose  of  bor- 
rowing money  which  the  company  were  not  empowered  to 
borrow  {d) .  But  it  has  been  held  that  bonds  of  a  similar 
nature  executed  by  a  railway  company,  might  be  lawfully 
issued  in  payment  to  a  contractor  for  the  works  under  his 
contract,  although  the  company  had  not  any  borrowing 
powers  (e).  A  railway  company  has  no  power  to  accept 
bills  of  exchange  for  any  purpose,  even  under  seal  (/). 

A  contract  by  an  incorporated  trading  company  to  pur- 
chase the  goodwill  of  the  business  of  another  company. 


(a)  Eoit  A nglian  Ry,  Co.  ▼.  ^att-  HawkeM^hB.. L.  C.  881 ;  24 L.  J. G. 601. 

em  Qmnties  %.  Co.,  11  C.  B.  776 ;  {d)  Chambers  t.  ManehetUr  8f  MU- 

21  L.  J.  0.  P.  28.  ford  By.  Co.,  6  B.  &  S.  588 ;  88  L.  J. 

(6)  JSarl  of  Shrewshwy  v.  North  Q-  B.  268. 

StaffordihireJUf,  Co,,  85  L.  J.  C.  156;  («)   WhiU  r.  Carmarthen  <f  Cardi- 

L.  B^.  1  Eq.  598 ;  and  see  Preeton  gan  Ry.  Co.,  88  L.  J.  C.  98. 

V.  Liverpool,  Mancheeter,  ^  Newcaetle  (f )  Bateman  r.  Mid-  Wales  Ry.  Co., 

Ry.  Co,,  6  H.  L.  C.  605.  86  L.  J.  C.  P.  206 ;  L.  B.  1  C.  P.  499 ; 

(e)  Eastern   CowUies  Ry.    Co.   j.  anU,  p.  252. 

s2 
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is  not  within  the  ordinary  powers  of  the  directors  (a).  A 
com])any  formed  for  the  object  of  manufacturing  articles  by 
machinery,  for  which  a  patent  had  been  granted,  were  held 
to  have  power  to  purchase  the  patent  (fc).  A  company,  in- 
corporated for  the  working,  preparation,  and  sale  of  china 
clay  and  its  products,  and  for  carrrying  on  mining  opera- 
tions incidental  to  that  business,  were  held  to  be  empowered 
to  make  a  valid  mining  lease  for  twenty-one  years  of  the 
whole  of  the  property  and  works  of  the  company,  which 
they  had  failed  to  work  successfully  (c).  So,  a  trading  com- 
pany may  give  a  bill  of  sale  as  security  for  a  debt  (d). 

Corpora-  A  corporation  can  affix  its  corporate  seal,  or  contract  with- 
J^ntn^bj  o^t  seal,  only  by  some  agent,  duly  authorized  in  that  behalf, 
•fi^*  ?^  Where  a  person,  pretending  to  be,  but  not  really  being,  the 
mayor  of  a  municipal  corporation,  put  the  corporation  seal  to 
a  deed,  it  was  held  that  it  did  not  thereby  become  the  deed 
of  the  corporation  (e).  Where  an  agent,  entrusted  with  the 
custody  of  the  seal  of  a  corporation,  applied  it  without 
authority  to  a  power  of  attorney  for  selling  stock  and  ob- 
tained the  proceeds,  it  was  held  that  the  corporation  was 
not  bound  by  the  unauthorized  use  of  the  seal,  and  that  the 
sale  of  the  stock  was  invalid  (/). 

The  authority  to  affix  the  corporate  seal  is  generally  given 

and  defined  by  the  charter  or  statute  of  incorporation. 

The  Com-        Joint  stock  companies  constituted  for  making  railways 

EiaiuL       ^^^  for  other  undertakings  of  a  public  nature  are  generally 

tbn^ctT"  Incorporated  by  a  special  Act  of  Parliament,  and  regulated 

by  "the  Companies  Clauses  Consolidation  Act,  1846,''  (8 

Vict.  c.  16),  the  provisions  of  which  are  incorporated  in  the 

special  Act,  so  far  as  they  are  applicable.    That  Act  provides 

generally  for  the  appointment  of  directors,  (ss.  81-89)  who, 

either  by  themselves  or  by  committees  of  directors  appointed 

by  themselves,  have  the  management  and  superintendence 

(a)  Ernegi  v.  NichoUs,  6  H.  L.  C.  L.  C.  712 ;  29  L.  J.  C.  661 ;  Australiah 

401 ;  and  see  Baifour  v.  Ernest,  5  C.  Steam  Co.  y.  Maunsey,  4  K.  &  J.  7S3. 

B.  N.  8.  601 ;  28  L.  J.  C.  P.  170.  (rf)  Sheart  ▼.  Jacob,  85  L.  J.  C.  P. 

(6)  LeifchUtTs  case,  L.  R.  1  Eq.  231.  241 ;  L.  R.  1  C.  P.  513. 

(c)  Featherstonkattgh  y.  Lee  Moor  («)  Per  Holt,  O.J.,  Awm.  12  Mod. 

Porcelain  Clay  Co.,  L.  R.  1  Kq.  318 ;  423. 

36  L.  J.  C.  84|  and  see  Simpson  y.  (f)  Bank  of  Ireland  Y.Evans  Chari- 

Westminster  Falaee  Hotel  Co.,  8  H.  ties,  5  H.  L.  0.  389. 
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of  the  affairs  of  tlie  company^  and  exercise  all  the  powers  of 
the  company,  subject  to  the  provisions  of  that  and  the  spe* 
cial  Act  (s.  90). 

By  s.  97  the  power  to  make  contracts  on  behalf  of  the 
company  may  be  exercised  as  follows  : — "With  respect  to 
any  contract  which,  if  made  between  private  persons,  would 
be  by  law  required  to  be  in  writing,  and  under  seal,  such 
committee  or  the  directors  may  make  such  contracts  on  bo- 
half  of  the  company  in  writing,  and  under  the  common 
seal  of  the  company,  and  in  the  same  manner  may  vary  or 
discharge  the  same  : — ^With  respect  to  any  contract  which,  if 
made  between  private  persons,  would  be  by  law  required  to 
be  in  writing,  and  signed  by  the  parties  to  be  charged  there- 
with, then  such  committee  or  the  directors  may  make  such 
contract  on  behalf  of  the  company  in  writing,  signed  by  such 
committee  or  any  two  of  them,  or  any  two  of  the  directors, 
and  in  the  same  manner  may  vary  or  discharge  the  same  : 
— ^With  respect  to  any  contract  which,  if  made  between  pri- 
vate persons,  would  by  law  be  valid  although  made  by  parol 
only,  and  not  reduced  into  writing,  such  committee  or  the 
directors  may  make  such  contract  on  behalf  of  the  company 
by  parol  only,  without  writing,  and  in  the  same  maimer  may 
vary  and  discharge  the  same." 

Joint  stock  companies  incorporated  and  regulated  by  '^  the  The  Com- 
Companies  Act,  1862,"  25  &  26  Vict.  c.  89,  which  appUes  to  ^^'^"^^ 
trading  companies  in  general,  are  also  managed  by  directors, 
who  exercise  all  the  ordinary  powers  of  the  company,  subject 
to  the  provisions  of  the  general  Act,  and  of  the  articles  of  as- 
sociation of  the  company.  This  Act  does  not  contain  any 
special  provisions  as  to  the  exercise  of  the  powers  of  the 
company  to  contract ;  but  leaves  it  to  be  regulated  by  the 
articles  of  association  (a). 

In  dealings  with  a  joint  stock  company  so  incorporated  Notice  of 
the  public  are  deemed  to  have  notice  of  the  Act  of  Parlia-  of  c^Twm- 
ment,  and  the  registered  articles  of  association,  which  define  **°'"- 

(a)  See  8«.  14, 16 ;  Ist  sched.  Table  Consolidation  Act,  1846,  s.  97,  supra, 

A,  regulations    55,    66-71.      "  The  and  see  the  Act  for  the  Registration 

Joint  Stock  Companies  Act,  1856,"  19  of  Joint  Stock  Compames,  7*8  Vict. 

&  20  Vict.  c.  47,  repealed  by  the  above  c.  110  (repealed  by  "  the  Joint  Stock 

Act,  contained  a  proTision  (s.  41)  as  Companies  Act,  1856")  s.  44,  as  to 

to  the  contracts  of  the  company  similar  the  requisites  of  contracts  made  by 

to    that   in  the  Companies  Clauses  oon< panics  under  that  Act. 
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tiona. 


Notice  of  the  purposes  for  which,  the  company  is  incorporated,  and  the 
of  corpora-  powers  of  the  directors;  and  all  persons  who  contract  with 
the  directors  are  taken  to  be  cognizant  of  the  extent  of  the 
authority  so  conferred  upon  them.  The  company,  or  whole 
body  of  shareholders,  can  be  charged  with  the  contracts 
made  by  the  directors  only  when  the  latter  have  strictly  fol- 
lowed the  provisions  which  regulate  their  authority  (a). 

But  though  parties  dealing  with  joint  stock  companies 
may  be  taken  to  know  all  the  limitations  of  the  authority  of 
the  directors  prescribed  by  the  general  Act  and  the  articles 
of  association  of  the  company,  they  are  not  taken  to  know 
all  the  acts  and  proceedings  of  the  company  and  of  the 
directors ;  and  they  are  entitled  to  assume,  as  against  the 
company,  that  all  meetings  have  been  duly  held,  and  all 
proper  resolutions  passed,  and  necessary  acts  done,  in  order 
to  appoint  the  directors  or  other  agents  of  the  company, 
and  to  give  them  the  powers  which  they  assume  to  exercise 
consistently  with  the  constitution  of  the  company  (fc).  By 
the  deed  of  settlement  of  a  joint  stock  company,  registered 
under  the  7  &  8  Vict.  c.  110,  the  directors  were  authorized 
to  borrow  under  the  common  seal  of  the  company  such 
sums  as  should  from  time  to  time  by  a  resolution  passed 
at  a  general  meeting  of  the  company  be  authorized  to  be 
borrowed ;  it  was  held  that  persons  lending  money  to  the 
directors  on  bond  under  the  common  seal  of  the  company 
had  a  right  to  infer  that  such  a  meeting  had  been  held,  and 
such  a  resolution  passed,  as  were  requisite  to  authorize  the 
directors  to  borrow  the  money ;  and  in  an  action  on  the  bond, 
the  plea  that  no  such  resolution  was  passed  was  held  bad  (c) . 


(a)  Ridley  r.  Plymouth  Grinding 
and  Baking  Co.,  2  Ex.  711 ;  Smith  ▼. 
Hull  Glass  Co,,  11  C.  B.  897 ;  Balfour 
V.  JSmesi,  5  C.  B.  N.  8.  601 ;  28  L.  J. 
C.  P.  170;  per  Lord  Wenaleydale, 
JSrnest  v.  NichoUs,  6  H.  L.  C.  401, 
419.  These  and  the  following  cases 
occurred  under  the  Act  for  the  regis- 
tr<ition  of  joint  stock  companies,  7  &8 
Vict.  c.  110  (since  repoded),  and  with 
reference  to  the  registered  deed  of  set- 
tlement of  the  company  required  by 
that  Act ;  but  they  seem  to  be  equally 
applicable  in  principle  to  joint  stock 
companies  as  at  present  constituted. 


(5)  Smiih  y.  HuU  Qlass  Co.,  11  C. 
B.  897,  927 ;  Royal  BrUish  Bank  ▼. 
Turquand,  5  E.  &  B.  258  -,  6  lb.  327  ; 
25  L.  J.  Q.  B.  317 ;  Agar  v.  Athe- 
naum  Ass.  Co.,  3  C.  B.  N.  S.  725 ; 
27  L.  J.  C.  P.  95  ;  Prince  of  Wales 
Ass.  Co.  T.  Harding,  E.  B.  &  E.  183  ; 
27  L.  J.  Q.  B.  297,  309 ;  Totterdell 
▼.  Fareham  Blue  Brick  ^  Tile  Co., 
35  L.  J.  C.  P.  278. 

(c)  Boyal  British  Bank  y.  2Vr- 
quand,  5  E.  &  B.  248 ;  6  ib.  327 ; 
24  L.  J.  Q.  B.  327  ;  26 1*.  317  ;  Agar 
V.  Athenaum  Life  Ass.  Co.,  3  G.  B. 
N.  S.  725  ;  27  L.  J.  O.  P.  95. 
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Some  of  the  provisions  in  the  articles  of  association  of  a 
joint  stock  company  may  be  dii'ectory  only,  and  intended  to 
operate  only  as  between  the  directors  and  the  shareholders, 
and  may  not  constitute  conditions  to  the  exercise  of  the 
powers  of  the  directors,  or  to  the  validity  of  their  acts  as  re- 
gards the  public.  The  non-observance  t)f  these  provisions 
might  be  a  breach  of  duty  on  the  part  of  the  directors,  but 
would  not  necessarily  invalidate  their  dealings  with  third 
parties  as  against  the  company  (a) .  The  deed  of  settlement 
of  a  joint  stock  insurance  company  registered  under  the 
7  &  8  Vict.  c.  110,  provided  that  ''the  common  seal  shall 
not  be  affixed  to  any  policy,  except  by  an  order  signed  by 
three  directors  and  countersigned  by  the  manager  /'  it  was 
held  that  a  policy  to  which  the  common  seal  had  been  af- 
fixed by  the  proper  officers,  in  apparent  conformity  with  the 
deed  of  settlement,  was  not  rendered  void  as  against  the 
company  by  want  of  such  an  order  to  affix  the  seal  {b). 
So,  a  provision  in  the  deed  of  settlement  of  a  company  re- 
gistered under  the  7  &  8  Vict.  c.  110,  that  bills  of  exchange  to 
be  issued  by  the  directors  should  be  so  issued  as  to  be  bind- 
ing on  the  company  and  on  the  shareholders  to  the  extent 
of  the  shares  held  by  them,  and  not  further,  was  held  not  to 
limit  the  liability  of  the  company  on  bills  issued  by  the 
directors  in  conformity  with  the  Act  (c). 

Where  a  contract  has  been  made  for  a  company  by  persons  luufica- 
not  duly  authorized  in  that  behalf,  or  without  the  observance  ^^^loriaS 
of  the  formalities  necessary  to  bind  the  company,  such  con-  or  informal 
tract  may  be  afterwards  ratified  by  the  company,  or  by  direc-  '^^ 
tors  or  other  persons  duly  authorized  for  that  purpose  on 


(a)  Prince  of  WaUa  A$a.  Co.  v. 
Harding,  E.  B.  &  £.  183,  214;  27  L. 
J.  Q.  B.  297,  807 ;  and  see  BUI  ▼. 
Darenth  ValUy  By.  Co.,  1  H.  &  N. 
805;  26L.  J.  £x.  81. 

(i)  JPrince  of  Wales  Am.  Co.  r, 
Harding,  E.  B.  &  E.  183  ;  27  L.  J. 
Q.B.  297. 

(e)  Allen  T.  Sea  FireAse.  Co.,  9  C. 
B.  574  ;  Gordon  v.  Sea  Fire  Ass.  Co., 
1  H.  &  N.  590;  26  L.  J.  Ex.  202 ; 
and  see  £x  p.   Oreenwood,  3  De  O. 


M.  &  G.  469 ;  23  L.  J.  C.  966.  These 
cases  were  decided  upon  the  prin- 
ciple that  the  limitation  of  the  lia- 
bUit  J  of  shareholders  was  contrary  to 
the  general  law  of  partnership,  and 
void  as  against  the  public.  Ck)m- 
panics  with  limited  liabilit  j  were  le- 
galized by  *'  the  Companies  Act, 
1856,"  19  &  20  Vict.  c.  47,  repealed  by 
"  the  Ck>mpanies  Act,  1862,'^  25  &  26 
Vict.  c.  89,  under  which  they  nuty  now 
be  constituted. 
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behalf  of  the  company,  provided  it  is  a  contract  within  the 
powers  of  the  company  to  make  (a) . 

It  has  been  decided  that  contracts  made  by  the  promoters 
of  a  railway  or  other  company,  on  behalf  of  such  company, 
with  the  object  of  obtaining  the  Act  of  Parliament  by  which 
the  company  is  to  be  formed,  and  of  which  the  company  ob- 
tains the  benefit,  are  binding,  in  equity,  upon  the  company 
after  its  formation  (b);  but  the  propriety  of  this  decision 
has  been  much  questioned  (c).  A  company  does  not  become 
bound  by,  nor  can  it  adopt  or  ratify,  a  contract  made  on  its 
behalf  by  the  promoters,  respecting  any  matter  which  is 
ultra  vires  of  the  company  (d). 


Chap.  II.  Sect.  in.  Principal  and  Agent. 


Conhract- 
ing  by  an 
agent. 


Contracting  bj  Aeent    264 

Appointment  of  Agent 265 

Ratification  of  ABSumed  Au- 
thority      268 

Extent  of  Authority 270 

General      and     Particular 

Agents    271 

Factor     274 

Broker    276 

Partner  277 

Master  and  Servant  283 

Execution  of  Agency    284 

Beyocation  of  Authority 286 


Construction  of  Contracts  as 
to  whether  the  Principal 
or  the  Agent  is  the  ac- 
tual Partv  289 

Liability  of  Principal  upon 
Contract  made  by  Agent  296 

Right  of  Principal  upon 
Contract  made  by  Agent  800 

Contract  made  by  a  Party 
as  Agent,  who  is  himself 
the  I^ncipal 305 

Contract  made  by  Agent 
without  Authority 807 


A  PERSON  capable  of  making  a  contract  may  appoint  ai^ 
agent  to  make  the  contract  for  him.  It  is  not  essential  that 
the  agent  should  be  capable  of  making  the  contract  in  his 
own  right,  if  the  principal  who  appoints  him,  is  capable  (c)  ; 
but  it  is  necessary  that  the  agent  should  be  capable  of  con- 
tracting in  order  to  become  responsible  to  his  principal  for 
the  proper  discharge  of  the  agency. 


(a)  Ridley  y.  Plymouth  Baking  Co., 
2  Ex.  711 ;  Smith  y.  HuU  Qlast  Co., 
11  C.  B.  897 ;  21  L.  J.  C.  P.  106 ; 
Jteuter  y.  Electric  Telegraph  Co.,  6  E. 
&B.  341;  26L.J.Q.B.46;  and  see 
Margate  y.Shortridge,  24  L.  J.  C.  457; 
Qradg'a  ease,  82  L.  J.  C.  826,  328. 

(6)  Edwardey.  'Orand  Junction  By. 
Co.,  1  My.  &  Cr.    650;  Stanley    y. 


Chester  and  Birienhetul  By,  Co.^ 
3  My.  &  Cr.  773 ;  Lord  Fetre  y. 
Battem  Cowitiee  By,  Co.,  1  Bailway 
Ca.  462. 

(o)  See  Earl  of  Shrewsbury  v.  North 
Staffordshire  By,  Co.y  L.  B.  1  Eq.  693, 
616. 

{d)  lb. 

{e)  See  Co.  Lit.  52  a,  2. 
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In  general,  all  contracts  and  promises  may  be  made  through 
an  agent  properly  authorized  to  contract  for  his  principal. 
An  exception  formerly  occurred  in  promises  to  renew  debts 
barred  by  the  Statute  of  Limitations  ;  which  promises  were 
required  by  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  s.  1,  to 
be  in  writing,  signed  by  the  party  chargeable  thereby,  and 
were  held  to  be  not  sufficient,  if  signed  by  an  agent  of  the 
party  instead  of  the  party  himself  (a) ;  but  by  the  Mercantile 
Law  Amendment  Act,  1866,  19  &  20  Vict.  c.  97,  s.  IS,  such 
promises  may  now  be  signed  by  an  agent  of  the  debtor.  An 
exception  still  occurs  in  the  ratification  after  full  age  of  a 
promise  made  during  infancy,  which  by  Lord  Tenterden's 
Act,  s.  5,  must  be  by  writing  signed  by  the  party  to  be 
charged  therewith ;  and  the  Mercantile  Law  Amendment  Act 
has  not  in  this  case  removed  the  necessity  of  the  ratification 
being  signed  by  the  party  himself. 

No  particular  form  is  required  generally  by  law  for  theap-  Appoint, 
pointment  of  an  agent  to  make  a  contract.  The  authority  ^eut^ 
may  be  given  in  express  terms,  either  written  or  spoken ;  or 
it  may  be  implied  from  the  acts  and  dealings  of  the  parties, 
or  from  their  relationship,  character,  or  employment :  for  in- 
stance, the  relationship  of  husband  and  wife  (b),  and  of  part- 
ners, the  employment  of  a  person  of  a  recognized  profession, 
or  in  a  particular  business,  import  an  agency  for  certain  pur- 
poses, and  to  a  certain  extent,  and  so  constitute  various 
modes  of  appointing  an  agent. 

But  in  some  cases  and  for  some  purposes  particular  forms  Power  of 
are  required  by  law  for  the  appointment  of  an  agent.  ^JTius,  ***®™®y- 
the  authority  to  execute  a  deed  must  be  given  by  a  deed  (c) . 
This  rule  applies  even  between  partners,  who  have  a  general 
authority  to  bind  one  another  by  simple  contract  in  partner- 
ship transactions ;  ^'  a  general  partnership  agreement,  though 
under  seal,  does  not  authorize  partners  to  execute  deeds  for 
each  other,  unless  a  particular  power  be  given  for  that  pur- 

(a)  Hyde  t.  JohtuoUf  2  Bing.  N.  of  in  connection  with  the  capacity  of 

C.  776.  a  married  woman,  anU^  p.  242. 

(6)  The  authority    of   a    wife,  as  (c)    White  v.  Cuyler,  6  T.  B.  176 ; 

agent  for  her  husband,  baa,  in  defer-  Sheppard's  Touchstone,  57  ;  Berkelof 

race  to  the  usual  practice, been  treated  t.  Hardy y  6  B.  &  C.  855. 
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pose  (a)."  An  authority  given  to  an  agent  to  execute  a  deed 
for  the  principal  is  commonly  called  a  letter  of  attorney  or 
power  of  attorney. 
Authority        Under  the  Statute  of  Frauds,  29  Car.  11.,  c.  8.  s.  1  &  3, 

in  writing.  .  ■'  '  ' 

relating  to  the  creation,  assignment,  and  surrender  of  leases, 
and  estates  and  interests  in  land,  it  is  required  that  agents 
to  be  appointed  to  effect  such  transactions  shall  be  authorized 
by  writing.  Under  the  4th  section,  relating  to  the  contracts 
therein  described,  and  the  1 7th  section,  relating  to  contracts 
for  the  sale  of  goods,  though  it  is  required  that  there  be  a 
memorandum  of  such  contracts  in  writing  and  signed  by  the 
party  to  be  charged  therewith  or  his  agent  lawfully  autho- 
rized, the  mode  of  authorizing  the  agent  is  left  open,  and  it 
may  be  made  in  any  sufficient  manner  [b). 
Implied  Authority  may  be  impliedly  given  by  the  acts  of  the  prin- 

aut  nty.  ^jp^^j  without  an  express  order,  as  in  the  following  cases  : — 
If  the  owner  of  goods  sends  them  to  another,  whose  com- 
mon business  it  is  to  sell  goods,  it  is  evidence  of  an  authority 
to  sell  them  for  him ;  so,  if  he  sends  goods  to  an  auction 
room,  or  if  he  sends  a  horse  to  a  repository  for  sale,  it  can 
only  be  implied  that  he  sends  them  for  the  purpose  of  sale. 
*'  Where  the  commodity  is  sent  in  such  a  way  and  to  such 
a  place  as  to  exhibit  an  apparent  purpose  of  sale,  the  prin- 
cipal will  be  bound,  and  the  purchaser  safe  (c).''  Where 
the  owner  of  goods  entrusted  them  with  a  broker  whose 
ordinary  business  it  was  to  buy  and  sell  goods  of  that  kind, 
it  was  held  that  the  broker  was  impliedly  authorized  to  sell 
them  {d).  The  effect  of  the  acts  of  the  principal  in  giving 
such  authority  is  a  question  of  fact  for  the  jury  (e). 

An  authority  may  be  impliedly  created  by  an  habitual 
mode  of  dealing ;  as,  if  a  person  has  been  in  the  habit  of 
allowing  another  to  draw  and  indorse  bills  for  him,  and  has 
paid  bills  so  drawn  and  indorsed,  a  continued  authority 
may  be  implied  to  act  as  on  previous  occasions  (/) .    So,  if  a 


(a)  Harriton  y.  Jackson,  7  T.  R.  (d)  Pickering  v.  Busk,  15  East,  38. 

207, 210.  (e)  Duer  v.  Pearson,  8  3-  &  0. 88. 

{b)  Emmerson  t.  Keelu,  2  Taunt.  (/)  Prescott  v.  Ptinn,  9  Bing.  19  ; 

88,  46 ;  ante,  p.  150.  and  see  Davidson  t.  Stanley,  2  M.  & 

(c)  Pickering  y.  Busk,  15  Kast,  38,  Gt,  721 ;  Levy  r.  Pune,  Car.  &  Marsh. 

43.  453. 
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person  has  been  in  the  habit  of  paying  for  goods  ordered  by 
another  upon  his  credit^  an  authority  to  pledge  his  credit  in 
future  may  be  implied  (a) . 

In  some  exceptional  cases  circumstances  of  sudden  ne-  AuOiontj 
cessity  or  emergency  create^  or  enlarge^  an  agency  for  the  nccouitj. 
occasion  to  contract  on  behalf  of  the  person  whose  interests 
are  involved.  The  master  of  a  ship^  upon  an  occasion  of  ne- 
cessity arising  during  the  voyage  when  he  cannot  communi- 
cate with  his  employer,  acquires  authority  to  do  such  repairs, 
and  to  obtain  such  supplies  and  services,  and  to  make  such 
payments,  as  are  necessary  and  proper  for  the  prosecution  of 
the  voyage,  and,  for  these  purposes,  to  pledge  the  credit,  or 
raise  money  upon  the  credit  of  his  employer  (b) .  Another 
instance  occurs  in  the  case  of  bills  of  exchange  which  are 
protested  for  non-acceptance  or  non-payment ;  any  person 
may  accept  or  pay  such  a  bill  supra  protest  for  the  honour  or 
on  behalf  of  the  drawer  or  other  party  to  the  bill,  and  is 
authorized  to  do  so  by  the  law  merchant,  upon  the  necessity 
of  the  case,  and  may  recover  his  expenses  against  the  party 
on  whose  behalf  he  has  acted  (c).  To  these  instances  may 
be  added  the  case  of  a  husband  turning  away  his  wife,  or 
compelling  her  by  his  misconduct  to  live  separate  from  him, 
without  an  adequate  maintenance ;  the  wife  is  then  invested 
by  necessity  with  an  authority  to  pledge  the  husband's  credit 
in  order  to  obtain  the  means  of  subsistence  (d) . 

But  the  mere  necessity  of  a  person's  affairs,  however  urgent, 
does  not,  in  general,  give  any  authority  to  another  to  con- 
tract on  his  behalf  {e).  An  accident  happening  upon  a  rail- 
way does  not  authorize  a  station  master  or  other  servant 
of  the  company  to  engage  a  surgeon  on  behalf  of  the  com- 
pany to  attend  the  wounded  passengers ;  and,  therefore,  a 
surgeon  who  had  been  called  to  attend  a  passenger,  under 
such  circumstances,  by  one  of  the  servants  of  the  railway 

(a)  S«e  Hazard  y.  Treadv>ell,  1  Str.  (c)  See  Byles  on  Billfi,  8th  ed.  243, 

506 ;  Summer*  t.  Solomon^  7  £.  &  B.  248;  Chittj  onBUk,  lOth  ed.  237,838. 

879 ;  26  L.  J.  Q.  B.  801.  (rf)  Johnson  v.  Sumner,  3  H.  &  N. 

{h)   JFebtter    ▼.  Seekamp^  4  B.  &  261 ;  27  L.  J.  Ex.  341 ;  and  tee  Da- 

Aid.  352  ;  Arthur  y.  Barton,  6  M.  &  vidton  y.   Wood,  82  L.  J.  C.  400 ;  see 

W.  138 ;  Hawta^ne  t.  Bourne,  7  M.  anU,  p.  243. 

k  W.  595,  599 ;  Beld<m  y.  Campbell^  {e)  See  Hawtayne  r.  Bourne  7  M. 

6  £x.  886.  &  W.  595. 
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company  was  held  not  to  be  entitled  to  recover  his  charges 
against  the  company  {a). 

Katifica-  Where  a  person  assumes  to  contract  as  agent  for  a  prin- 
M8U]^^  cipal  without  any  authority  to  do  so,  the  principal  may 
authority,  affirm  the  contract  by  a  subsequent  ratification  of  that  as- 
sumed authority;  and  the  principal  is  then  bound  by  the 
contract,  and  entitled  to  the  benefit  of  it,  to  the  same  extent 
as  if  made  by  his  authority  previously  given  (b).  The  ratifi- 
cation of  an  assumed  authority  has  been  explained  as  follows: 
— ^'The  doctrine,  '  Omnia  ratihibitio  retrotrahitur  et  mandato 
cequiparatur,*  is  one  intelligible  in  principle,  and  easy  in  its 
application,  when  applied  to  cases  of  contract.  If  A.  B.,  un- 
authorized by  me,  makes  a  contract  on  my  behalf  with  J.  S., 
which  I  afterwards  recognise  and  adopt,  there  is  no  difficulty 
in  dealing  with  it  as  having  been  originally  made  by  my  autho- 
rity. J.  S.  entered  into  the  contract  on  the  understanding 
that  he  was  dealing  with  me,  and  when  I  afterwards  agreed 
to  admit  that  such  was  the  case,  J.  S.  is  precisely  in  the 
position  in  which  he  meant  to  be ;  or,  if  he  did  not  believe 
A.  B.  to  be  acting  for  me,  his  condition  is  not  altered  by 
my  adoption  of  the  agency,  for  he  may  sue  A.  B.  as  princi- 
pal, at  his  option,  and  has  the  same  equities  against  zae,  if  I 
sue,  which  he  would  have  had  against  A.  B.'^  (c). 

A  subsequent  ratification  is  sufficient  under  the  provision 
of  the  Statute  of  Frauds,  which  requires  a  memorandum  of 
the  contract  in  writing  signed  by  the  party  or  ^'  by  his  agent 
thereunto  lawfully  authorized."  It  has  been  observed  that 
'^  the  subsequent  sanction  of  a  contract,  signed  by  an  agent, 
takes  it  out  of  the  operation  of  the  statute  more  satisfactorily 
than  an  authority  given  beforehand.  Where  the  authority 
is  given  beforehand,  the  party  must  trust  to  his  agent ;  if  it 
be  given  subsequently  to  the  contract,  the  party  knows  that 
all  has  been  done  according  to  his  wishes  "  {d) . 

(«)  Cox  r.  Midland  Ry.  Co.,  3  Ex.  (c)  Bird  v.  Brovm,  4  Ex.  786,  798 ; 

268.  as  to  the  rights  and  liabilities  of  an 

(6)    Per    Holt,    C.J.,    Bolton    v.  undisclosed  principal  referred  to  in  the 

Hillersden,  1  L.  Raym.  221 ;  3  Salk.  latter  alternative  of  the  aboTe  pas- 

234  ;  Ward  v.  Ef>ans,  2  Salk.  442  j  2  sage,  see  pott  p.  296, 300. 
L.  Eaym.  928 ;  Wilton  v.  Twnman,  6  {d)  Machan  ▼.  Dunn,  4  Bing.  722, 

M.  &  a.  236,  242.      *  727  ;  and  see  anie,  p.  162. 
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The  subsequent  ratification  may  be  valid  althoagh  the 
principal  was  not  aware  of  the  transaction  until  after  it  took 
place ;  and  the  ratification  may  be  made  after  an  action  has 
been  commenced  upon  the  contract  in  the  name  of  the 
principal  (a). 

The  subsequent  ratification  may  in  some  cases  be  equiva- 
lent to  a  prior  authority^  where  the  agent  professes  to  act 
for  persons  filling  a  certain  character^  although  the  actual 
persons  are  not  then  ascertained  or  are  unknown  to  him  {h), 
Thus^  an  administrator^  after  taking  out  letters  of  adminis- 
tration, may  ratify  a  contract  made  before  the  letters  were 
taken  out  by  an  agent  acting  avowedly  on  account  of  the 
estate  of  the  intestate  (c).  Upon  this  principle,  it  is  said 
that  policies  of  insurance  may  be  effected  in  respect  of  the 
interest  of  persons  who  could  not  be  named  at  the  time, 
provided  they  were  such  as  were  contemplated  at  the  time  of 
making  the  policy,  and  intended  to  come  within  it  (d).  But, 
where  a  broker,  having  effected  a  general  policy  with  the 
defendant  on  goods  '^  to  be  valued  and  declared  as  interest 
might  appear,''  and  having  afterwards  received  an  order 
from  the  plaintiff  to  insure  certain  goods  for  him,  indorsed  a 
declaration  of  the  plaintiff's  goods  on  the  policy,  it  was  held 
that  the  plaintiff  could  not  sue  on  the  policy,  because  it  had 
not  been  made  with  him,  nor  on  his  behalf,  and  was  not  in- 
tended at  the  time  it  was  made  to  be  so  applied  {e). 

"  The  rule  as  to  ratification  applies  only  to  the  acts  of  one 
who  professes  to  act  as  the  agent  of  a  person  who  afterwards 
ratifies*'  (/).  A  written  agreement  was  made  purporting  to 
be  between  an  agent  on  behalf  of  the  wife  of  the  plaintiff  of 
the  one  part,  and  the  defendant  of  the  other  part ;  it  was 
held  that  the  plaintiff  was  not  entitled  to  ratify  the  agree- 
ment, and  join  his  wife  in  suing  upon  it :  according  to  the 
judgment  of  Holroyd,  J.,  ''  If  the  agent  at  the  time  when 


(a)  AncoMa  t.  Marks,  7  H.  &  N.  L.  J.  C.  P.  210,  213 ;  and  see  Lucena 
686 ;  81  L.  J.  Ex.  163.  ▼.  Craujkrd,  2  B.  &  P.  N.  R.  269  ; 

(b)  Foster  t.  Bates,  12  M.  A  W.  Bouthi.  Tkompsim,  11  East,  428;  18 
226,  238  ;  and  see  Btdl  t.  PiekertffUl,  East,  274. 

1  Bro.  Sl  B.  282.  (e)  Watson  r.  Swann,  supra. 

(e)  Foster  t.  Bates,  12  M.  &  W.  226.  (/)  Per  Parke,  J.,  Vers  v.  Askby, 

{d)  Per    Erie,    C  J.,    Watson    t.  10  B.  &  G.  288,  298  ;  Wilson  r.  7Vm- 

Swann,  11  G.  B.  N.  S.  766,  769 ;  81  man,  6  M.  &  G.  236,  242. 
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Construc- 
tion of 
written 
authority. 


he  made  the  agreement  had  professed  to  have  authority  to 
'  act  for  the  hosband^  then  the  subsequent  ratification  would 
have  been  a  recognition  of  the  authority  which  the  agent 
assumed  to  have  when  he  made  the  agreement;  but  here  the 
husband  never  previously  authorized  the  agent  to  make  the 
agreement  on  his  behalf,  nor  is  he  named  as  a  party  for 
whom  the  latter  professed  to  act''  {a). 

Extent  of  Where  the  authority  of  the  agent  is  given  in  express 
aut  onty.  ^j^jj^^^  written  or  spoken^  the  nature  and  extent  of  authority 
is  defined  by  the  terms  expressed.  Where  the  authority  is 
implied^  the  relationship,  or  employment,  or  circumstances 
from  which  it  is  implied  define  the  nature  and  extent  of  the 
authority. 

The  construction  of  a  power  of  attorney,  and  of  all  other 
written  authorities,  is  for  the  Court;  8Uid  where  the  original 
document  has  been  lost  and  secondary  evidence  given  of  the 
contents,  the  construction  of  the  contents  so  proved  is  for 
the  Court  {b).  The  giving  of  an  authority  to  an  agent  by 
a  written  document  imports,  generally,  that  the  extent  of 
the  authority  is  defined  exclusively  in  the  writing ;  conse- 
quently no  extrinsic  evidence  is  admissible  to  vary  it  (c). 
But  this  general  rule  is  subject  to  exceptions,  analogous 
to  those  laid  down  with  respect  to  agreements  in  writing ; 
thus,  where  terms  are  used  with  reference  to  particular 
usages  of  trade,  or  where  agents  are  employed  under  a 
particular  designation  or  character,  or  for  a  particular  de- 
finite purpose,  extrinsic  evidence  may  be  given  to  explain 
the  usage  of  trade,  or  the  recognized  character  of  the  agent, 
or  the  purpose  for  which  he  is  authorized  to  act  {d) . 

Powers  of  attorney  are  construed  strictly ;  terms  of  ge- 
neral authority  contained  in  them  are  restricted  by  the  par- 
ticular terms  or  purpose  of  the  instrument  (e).  A  power 
of  attorney  to  receive  all  money  due  to  the  principal,  and  to 
transact  all  business  for  him,  was  held  not  to  authorize  the 
agent  to  indorse  bills  received  in  payment  (/).    A  power  of 


(a)  SaundersoHY.  OriffUhs^  5  B.  & 
C.  909. 

{h)  Bertoich  y.  Horsfall,  4  C.  B. 
N.  S.  450. 

(e)  Hogg  ▼.  SnaUky  1  Taunt.  347. 


{<!)  Ante,  p.  110. 

(«)  Attwood  T.  Munninggy  7  B.  &  C. 
278  ;  WUhington  y.  JEerring,  5  Bing. 
442,  456. 

(JDBoffgj.  ^nat^A,lT&unt.  347,850. 
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attorney  given  by  an  executrix  to  act  for  her  as  executrix 
was  held  not  to  authorize  the  accepting  of  bills  for  debts 
due  from  the  testator^  so  as  to  charge  her  in  her  own 
right  (a).  But  ''an  authority  given  by  a  power  of  attorney 
necessarily  includes  medium  powers,  though  they  are  not  ex- 
pressed, that  is,  all  the  means  necessary  to  be  used  in  order 
to  obtain  the  accomplishment  of  the  principal  power''  (b). 
A  power  of  attorney  authorizing  the  agent  ''to  charter  a 
ship,  or  employ  her  in  such  manner  as  he  should  think  pro- 
per, and  generally  to  act  for  and  represent  the  owners  in 
relation  to  the  ship  as  fully  as  if  the  owners  were  personally 
present,''  was  held  to  give  authority  to  the  agent  to  bind 
the  owners  by  a  warranty  in  a  charterparty  that  the  ship  was 
Al  at  Lloyd's ;  and  the  owners  were  held  liable  for  a  breach 
of  such  warranty  (c). 

With  reference  to  the  extent  of  the  authority  of  an  agent,  Oenen] 
a  distinction  is  drawn  between  a  general  and  a  particular  or  1^  j^uu 
special  authority,  and  between  general  and  particular  or 
special  agents.  The  former  expression  includes  brokers, 
factors,  partners,  and  all  persons  employed  in  certain  recog- 
nized characters  and  businesses,  the  extent  of  authority 
being  settled  by  the  character  or  business  in  which  they  are 
employed;  the  latter  denotes  an  agent  appointed  for  a 
single  particular  purpose^  not  filling  any  recognized  charac- 
ter or  profession,  the  extent  of  whose  authority  is  defined 
precisely  by  the  terms  of  his  appointment  {d). 

If  a  principal  employs  an  agent  in  a  particular  trade  or  General 
business  in  which  there  are  established  usages  regulating  »"^^o"^y' 
the  agency,  the  authority  of  the  agent  presumptively  in- 
cludes and  is  regulated  by  such  usages  (e).     Thus,  when  a 
principal  authorizes  an  agent  to  sell  goods  for  him,  he  au- 
thorizes him  to  give  all  such  warranties  as  are  usually  given 


(a)  Gardner  r,  BaiUie,  6  T.  B.  (d)  See  WJUUkead  ▼.  Tuckeit,  15 
591 ;  and  see  Howard  r.  JBaillie,  2  East,  400,  408  ;  per  BuUer,  J.,  Fenn 
H.  Bl.  618.  ▼.  HarriJton,  3  T.  B.  757, 762. 

(b)  See  Bouford  t.  Baillie,  2  H.  (e)  Bayliffer.  Buttertporth,  1  Ex. 
Bl.  618,  619.  425,  429  ;  StoeeHnffr.  Pearce,  7  C.  B. 

(c)  R<mth  T.  MacmUlan,  2  H.  &  C.  N.  S.  449,  482  ;  29  L.  J.  C.  P.  265, 
750;  d3L.J.  Ex.  88.  271. 


272 


CHAP.  II.  PAETIEfl   TO   CONTRACTS. 


in  the  particular  trade  or  business  (a).  If  a  person  employs 
a  broker  on  tlie  London  Stock  Exchange,  he  impliedly 
gives  him  authority  to  deal  according  to  the  rules  and 
usages  there  established.  Accordingly,  he  authorizes  the 
broker  to  pay  the  price  of  purcha»ses  made  for  him  (6),  and 
to  pay  the  loss  on  contracts  made  for  him  which  he  fails 
to  complete  (c).  So,  a  person  who  employs  a  broker  to 
sell  shares  on  the  Stock  Exchange  of  Liverpool  gives  him 
authority  to  deal  according  to  the  usage  there  established  {d). 
A  person  who  employs  a  broker  to  eflfect  an  insurance  at 
Lloyd^s,  is  not  bound  by  the  usages  prevailing  amongst 
brokers  and  underwriters  doing  business  there,  with  which 
he  is  not  acquainted ;  because  they  are  the  usages  of  a  par- 
ticular house  only,  and  not  general  usages  of  the  business 
in  London  (<?) ;  but  if  he  employs  a  broker  there  with  know- 
ledge of  the  usages  he  is  boimd  by  them  (/). 

A  general  authority  is  also  subject  to  all  the  restrictions 

and  limitations  which  are  usual  in  the  particular  business. 

Thus,  a  broker  employed  to  sell  stock  cannot  sell  it  upon 

credit  without  a  particular  authority  to  that  effect,  it  being 

unusual  for  brokers  to  do  so  (g).     So,  an  authority  to  sell 

goods  given  to  a  broker  in  the  Irish  provision  trade  was 

held  to  be  restricted  by  the  usage  of  the  trade  to  the  day  on 

which  it  was  given  {h) . 

Particular        Where  an  agent  is  employed  with  a  general  authority, 

tioM  re-      particular  instructions  given  to  him  by  his  principal,  or  pri- 

g©ttena\u-  ^^^  dealings  between  them  limiting  the  general  authority, 

thoritrir.      but  of  which  the  party  deaUng  with  the  agent  has  no  notice, 

are  ineffectual  to  restrict  the  apparently  general  authority  as 

against  the  latter  party  (i ) .    Accordingly,  a  letter  of  instruc- 


(a)  Dinffle  v.  ffare^  7  C.  B.  N.  S. 
146 ;  29  L.  J.  C.  P.  143. 

{b)  8mUh  V.  Undo,  4  C.  B.  N.  S. 
895  ;  Taylor  v.  Strcui,  2  0.  B.  N.  8. 
175, 197 ;  26  L.  J.  C.  P.  185,  287  j 
and  see  Bailey  y.  Wiihins,  7  0.  B. 
886 ;  Stray  y.  RusteU,  1  S.  &  B.  888, 
916 ;  28  L.  J.  Q.  B.  279  ;  29  ib.  115. 

(e)  SuttonT.  Tatham,  10  A.  &  E.  27. 

(d)  Bayliffe  v.  Butienoorth,  1  Ex. 
425 ;  andaee  Chaves  y.  Legg,  2  H.  & 
N.  210 ;  26  L.  J.  Ex.  816. 

(0)  Gahay  y.  Lloyd,  8  B.  &  C.  798 ; 


BarOett  y.  Bentland,  10  B.  &  0.  760 
ScoU  y.  Irving,   1  B.   &  Ad.   605 
Sweeting  y.  Bearoe,  7  0.  B.  N.  S.  449 
9  ib,  584 ;  29  L.  J.  C.  P.  265 ;  80  ib', 
109. 

(/)  Stewart  y.  Aberdein,  4  M.  & 
W.  211. 

(g)   WilUhirer,  Sims,  1  Camp.  2^, 

(k)  Dickinson  y.  lAlwaU,  4  Camp. 
279. 

(t)  See  Pickering  y.  Busk,  15  East^ 
88;  Whiteheads.  Tuckett,  15  East, 
400;  TruemanY.Loder,nA..k^,^9. 
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tions  sent  by  the  principal  to  a  commission  agent  employed 
to  sell  goods  for  him^  relatiye  to  the  sale^  but  not  communi- 
cated to  the  purchaser^  was  held  not  to  be  admissible  as  evi- 
dence respecting  the  terms  of  the  contract  of  sale  made  by 
the  agent  (a).  The  defendant  employed  an  agent  in  the 
management  of  a  business^  to  which  the  drawing  and  ac- 
cepting of  bills  of  exchange  was  incidental^  but  instructed 
him  not  to  accept  bills ;  the  defendant  was  held  liable  upon 
bills  accepted  by  the  agent  in  the  name  in  which  the  busi- 
ness was  carried  on  (6).  But  if  it  is  usual  in  a  particular 
business  for  the  authority  of  the  agent  to  be  limited^  the 
party  dealing  with  the  agent  is  bound  by  the  limit  of  the 
authority  actually  imposed ;  as  where  an  insurance  broker 
at  Liverpool  was  authorized  by  the  defendant  to  underwrite 
policies  of  marine  insurance  in  his  name  to  an  amount  not 
exceeding  £100  on  each  vessel,  and  the  broker  underwrote 
a  policy  for  the  plaintiff  for  £150^  it  being  well  known  that 
at  Liverpool  such  brokers  generally  act  under  a  limited  au- 
thority as  to  the  amount  for  which  they  can  sign  their  prin- 
cipaPs  name,  though  the  exact  limit  is  not  publicly  known, 
it  was  held  that  the  defendant  was  not  liable  on  the  policy, 
made  by  the  broker  in  excess  of  his  authority  (c) . 

A  particular  agent  constituted  for  a  particular  purpose,  Particular 
and  with  a  limited  and  circumscribed  power,  cannot  bind  the  ^  ^' 
principal  by  any  act  in  which  he  exceeds  his  authority ;  a  per- 
son dealing  with  such  an  agent  is  bound  to  ascertain  the  ex- 
tent of  his  authority,  and  cannot  charge  the  principal  with  a 
contract  exceeding  the  authority  actually  given.  Thus,  where 
a  servant  was  authorized  by  his  master,  who  was  not  a  re- 
gular horsedealer,  to  sell  a  horse  with  an  express  order  not 
to  sell  it  under  a  certain  sum,  and  the  servant,  notwithstand- 
ing, sold  it  for  a  less  sum,  it  was  held  that  the  master  might 
repudiate  the  sale  and  recover  back  the  horse  {d).  So,  a 
servant  authorized  by  his  master  to  sell  and  deliver  a  horse 
on  one  particular  occasion,  the  master  not  being  a  horse- 
dealer,  is  not  by  law  authorized  to  give  a  warranty ;  and  the 

• 

(a)  BmeihurH  t.  Taylor^  12  M.  k  (e)  JBaines  ▼.  Bwin^,  L.  B.  1  Kx> 
W.  545.  820  ;  35  L.  J.  Ex.  194. 

(b)  JEdmund*  t.    Bfuhdl,    L.  R.  (d)  CaM    cited    in    WhUdtMd  t. 
1  Q.  B.  H7  ;  35  L.  J.  Q.  B.  20.  TucheH,  15  East,  400,  407. 
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maater  would  not  be  bound  by  a  warranty^  unless  he  in 
fact  authorized  it  to  be  given  (a).  But  the  servant  of  a 
horsedealer  or  livery  stable-keeper  employed  by  his  master 
to  sell  a  horse  in  the  course  of  his  business^  would  by  law 
have  the  authority  to  bind  his  master  by  a  warranty  (6). 
And  it  seems  that  a  servant  sent  to  sell  a  horse  in  a  fair  or 
other  public  mart^  where  the  usual  course  of  business  is  for 
the  person  in  possession  of  the  horse  to  have  all  the  powers 
of  an  owner  in  respect  of  the  sale,  would  have  such  au- 
thority (c) . 

Factor.  A  factor  is  an  agent  of  a  general  character,  to  whom 

goods  are  consigned  for  sale  by  merchants  residing  abroad 
or  at  a  distance  from  the  place  of  sale.  The  recognized 
character  of  a  factor  includes  an  authority  to  sell  the  goods 
in  his  own  name  (d)  ;  also  to  sell  upon  credit  without  any 
special  authority  to  do  so  (e);  to  receive  payment  for  the  price, 
and  give  a  discharge  to  the  buyer  (/). 

A  factor  has  a  hen  upon  the  goods  in  his  hands,  and  also 
upon  the  price  in  the  hands  of  the  buyer  after  sale,  for  ad- 
vai^ces  made  to  his  principal,  and  for  the  general  balance  of 
account  with  his  principal  arising  out  of  his  employment  {g)) 
bis  lien  on  the  goods  for  advances  does  not  give  him  an  irre- 
vocable authority  to  sell,  against  the  orders  of  his  prin- 
cipal, unless  the  advances  have  been  made  upon  a  special 
agreement  to  that  effect  {h).  But  after  parting  with  the 
possession  V  of  the  goods  to  a  buyer  he  has  a  right  of  pay- 
ment to  the  extent  of  his  lien,  notwithstanding  notice  given 
by  the  principal  to  the  buyer  not  to  pay  him  (t) . 


(a)  Brady  t.  Todd,  9  C.  B.  N.  S. 
692  ;  80  L.  J.  C.  P.  223. 

(b)  Brady  v.  Todd,  9  C.  B.  N.  S. 
692,604 ;  explaining  Helyeary.  Mawke, 
6  Esp.  N.  G.  72  ;  Alexander  y.  Qib- 
ton,  2  Camp.  555. 

(c)  Brady  v.  Todd,  9  C.  B.  N.  8. 
592,  606 ;  and  aee  Fenn  t.  Sarruan, 
3  T.  R.  757,  760.   • 

(d)  Baring  r.  Corrie,  2  B.  &  Aid. 
137;  Johnston  y.  Usbortte,  11  A.  & 
£.549. 

(«)  Scott  y.  Surman,  WiUes,  400, 
407 ;  and  see  1  Camp.  259  9. 


(J^  Drinktoaterr.  Ooodwin,  Co\^, 
251,  255;  Hornby  y.  Lacy,  6  M.  & 
8.  166, 172. 

(ff)  Hovghton  y.  Matlhewe,  3  B.  & 
P.  486 ;  Baring  y.  Corrie,  2  B.  & 
Aid.  137 ;  Drinkfoater  y.  Goodwin^ 
Cowp.  251. 

(A)  Raleigh  y.  Atkinson,  6  M.  & 
W.  670 ;  SmaH  y.  Sandars,  5  C.  B. 
895. 

(t)  Hovghton  y.  Matthews,  3  B. 
k  P.  485,  489 ;  Drinhcater  y.  Oood- 
win,  Cowp.  251 ;  Hudson  f.Qranger,  5 
B.  &  Aid.  27. 
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A  factor^  at  common  law^  was  not  authorized  to  pledge 
the  goods^  and  did  not  by  such  unauthorized  act  convey  any 
right  in  the  goods  even  to  the  extent  of  his  lien  (a);  but  by 
the  effect  of  some  modem  statutes  validity  is  given  to  pledges 
of  goods  made  by  agents  entrusted  with  the  possession  of 
the  goods  in  certain  cases  (&).  He  has  no  authority  to  barter 
the  goods  for  other  goods  instead  of  selling  them  for  money ; 
and  the  principal  may  recover  back  the  goods  from  the  per- 
son to  whom  they  have  been  delivered  under  such  contract 
of  barter  (c) . 

A  broker  is  an  agent  whose  business  is  to  buy  and  sell  Broker, 
goods  for  his  employers^  and  differs  from  a  factor  in  not 
being  entrusted  with  the  possession  of  the  goods,  and  not 
having  authority  to  sell  in  his  own  name  {d). 

It  is  the  duty  of  the  broker  to  enter  and  sign  the  contracts 
made  by  him  in  his  broker's  book ;  and  this  entry,  if  made, 
constitutes  a  binding  contract  between  the  parties.  Until 
recent  times  this  duty  was  scrupulonsly  performed  by  every 
broker ;  and  signed  copies  of  the  contract  so  entered,  called 
the  bought  and  sold  notes,  were  sent  by  him  to  his  princi- 
pals, by  way  of  information  that  he  had  acted  upon  their 
instructions,  but  not  as  the  actual  contract  which  was  to  be 
binding  between  them.  But  the  broker  now  omits  to  enter 
and  sign  any  contract  in  his  book,  and  still  sends  the 
bought  and  sold  notes  as  before  (e). 

If  the  contract  is  not  entered  in  the  broker's  book,  the 
bought  and  sold  notes  sent  by  him  are  sufficient  evidence  of 
a  binding  contract  (/) ;  and  it  has  been  held  that,  if  a  con- 


(a)  3f*Comhie  r.  Daviety  7  East,  5 ; 
Orakam  v.  Dytier,  6  M.  &  8.  1 ; 
Queiroz  y.  Trueman,  3  B.  &  C.  342. 

(5)  See  4  G^.  lY.  c.  83 ;  6  Geo.  lY. 
94  (commonly  called  the  Factors' 
Act) ;  and  5  A.  6  Yict.  c.  39 ;  as  to 
these  statutes  see  Chitty's  Stat.  tit. 
** Factors;"  1  Smith's  L.  C.  5th  ed. 
740-745. 

(c)  Chterreiro  y.  leile,  8  B.  &  Aid. 
616. 

(S)  Baring  y.  Carrie,  2  B.  &  Aid. 
137;  Johnston  y.  Usbame,  11  A.  & 
E.  549. 


(e)  Per  Lord  Camphell,  C.  J., 
Sievewright  y.  Archibald,  17  Q.  B. 
103, 125 ;  20  L.  J.  Q.  B.  529,  538 ; 
Abhott,  C.  J.,  Gh-ani  y.  Fletcher,  5  B. 
k  C.  436,  437 ;  Heyman  y.  Neale,  per 
2  Camp.  337.  See  the  bond  required 
upon  admission  as  broker  in  the  City 
01  London,  Clarke  y.  Powell,  4  B.  & 
Ad.  846  ;  and  see  the  statutes  relating 
to  brokers,  ih. ;  Chittj's  Statutes,  tit. 
"  Brokers." 

-  (/)  Goom  y.  Aflalo,  6  B.  &  C. 
117 ;  Sievenpright  y.  Archibald,  17 
Q.  B.  103. 
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Broker.  tract  is  made  and  entered  in  the  broker's  book,  and  bought 
and  sold  notes  have  been  delivered  importing  a  diflTerent 
contract,  the  acceptance  of  those  notes  by  the  parties  with- 
out objection  may  constitute  evidence  of  a  new  contract  made 
between  them  according  to  their  terms  (a) . 

If  the  bought  and  sold  notes  vary  they  are  not  evidence 
of  any  contract  between  the  parties  (6) ;  but  either  note  alone 
is  sufficient  evidence  of  the  contract,  in  the  absence  of  proof 
of  variance  in  the  other  and  of  any  other  proof  to  the  con- 
trary (c).  A  variance  between  the  bought  and  sold  notes, 
caused  merely  by  using  different  expressions,  which  accord- 
ing to  mercantile  usage  bear  substantially  the  same  mean- 
ing, may  be  reconciled  by  evidence  of  such  usage  {d) . 

A  broker  is  authorized  to  make  and  sign  the  contract  for 
his  principal  in  a  manner  to  satisfy  the  Statute  of  Frauds  (e) ; 
and  the  signed  entry  of  the  contract  in  his  book  would  be 
a  sufficient  memorandum  of  a  sale  of  goods  within  the  1 7th 
section  (/).  The  bought  or  sold  note  would  also  be  a  suffi- 
cient memorandum  (g) ;  but  it  is  open  to  the  party  so  charged- 
to  show  that  the  note  produced  does  not  agree  with  the  con- 
tract really  made  {h) ,  In  the  case  of  Sievexcright  v.  Archi- 
bald (i)  the  two  sale  notes  produced  in  evidence  varied  in 
their  terms,  but  one  of  them  agreed  with  the  contract  as 
charged;  Erie,  J.,  held  that  evidence  was  admissible  to 
show  that  the  contract  really  made  agreed  with  that  note,  so 
as  to  render  it  a  sufficient  memorandum  of  the  contract; 
but  the  other  judges  held  that  if  there  appears  a  material 
variance  between  the  bought  and  sold  notes,  they  cannot  be 
used  as  a  memorandum  within  the  statute. 

Del  credere      j^  del  credere  commission  imports  that  the  agent  guaran- 


(a)  Hawea  ▼.  ¥ortter^  1  M.  & 
Bob.  368,  explained  by  Parke,  B., 
in  Thornton  v.  Charles,  9  M.  &  W. 
802,  807  ;  and  see  Sievewright  r.  Ar- 
chibald,  17  Q.  B.  103  ;  20  L.  J.  Q.  B. 
529. 

(A)  Ante,  p.  15 ;  Thornton  y.  Kemp' 
tier,  5  Taunt.  786  ;  Grant  t.  Fletcher, 
5  B.  &  C.  436 ;  Qregaon  v.  Ruck,  4 
Q.  B.  737  ;  Sievewright  v.  Archibald^ 
17  Q.  B.  103. 

(c)  Parton  r.  Crofts,  16  C.  B.  N. 
S.  11 ;  33  L.  J.  C.  P.  189. 


(rf)  Bold  V.  Rayner,  1  M.  &  W. 
843  ;  Kempson  ▼.  Boyle,  34  L.  J.  Ex. 
191 ;  ante,  p.  116. 

(tf)  See  ante^  p.  151. 

(/)  Sieveforightr.  Archibald,  17  Q. 
B.  103  ;  20  L.  J.  Q.  B.  529. 

(g)  lb. ;  Goom  r.  Aflaio,  6  B.  &  C. 
117 ;  Parton  r,  CrofU,  33  L.  J.  C.  P. 
189. 

(A)  Pitts  V.  Beckett,  13  M.  &  W. 
743. 

(f )  Supra  ;  and  see  Moore  v.  Camp  - 
bell,  10  Ex.  323 ;  23  L.  J.  Ex.  310. 
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tees  the  due  payment  of  the  price  of  the  goods  sold  by  him 
for  his  principal  (a) ;  but  it  is  held  not  to  be  a  promise  to 
answer  for  the  debt  of  another  within  the  Statute  of 
Frauds  {b).  It  does  not  at  all  vary  the  rights  aud  relation 
between  the  principal  and  the  buyer  of  the  goods  (c). 

« 

It  is  a  legal  incident  of  partnership  that  each  partner  is  putn«n. 
an  agent  of  all  to  carry  on  the  partnership  business  in  its 
ordinary  course^  and  has  authority,  for  and  on  behalf  of  all,  Authoritj 
to  make  such  contracts  as  are  necessary,  proper,  and  cus-  ^  T^^" 
ternary  in  the  conduct  of  the  partnership  business  (^).  This  fo'™ 
general  authority  does  not  extend  to  contracts  under  seal,  ship, 
for  the  execution  of  which  on  behalf  of  the  partners  an 
authority  under  seal  is  necessary ;  and  "  a  general  partner- 
ship agreement,  though  under  seal,  does  not  authorize  the 
partners  to  execute  deeds  for  each  other,  unless  a  particular 
power  be  given  for  that  purpose  ^'  (e) . 

In  the  case  of  Watigh  v.  Carver  it  was  laid  down  that  a 
person  taking  a  share  of  the  profits  of  a  business  became 
liable,  by  operation  of  law,  to  the  debts  of  the  business, 
upon  the  principle  that  by  taking  a  part  of  the  profits  he 
took  from  the  creditors  a  part  of  that  fund  which  is  the  pro- 
per security  to  them  for  the  payment  of  the  debts ;  but  it  is 
now  recognized  that  the  true  question,  with  reference  to  the 
liability  of  a  person  charged  as  a  partner  with  the  partner- 
ship debts  and  contracts,  is  whether  the  business  is  carried 
on  on  his  behalf,  and  that  the  participation  in  the  profits, 
though  an  important  element  in  determining  that  question, 
is  not  in  itself  decisive  (J). 

Where  the   partnership    has   a  peculiar  character  pub-  Partner- 
eluding 

(a)  Morris  v.  Cleashy,  4  M.  &  S.  155.  158.                                                  authority. 

566,  574.  (e)  ffarriton  y.  Jacluon,  7  T.  B. 

{b)  J»fe,p.  127.  207,210. 

(c)  Morris  t.  CUasby,  supra  ;  (/)  Wait^h  y.  Carrfr,  2  H.  Bl.  235 ; 
Homhtf  y.  Laeif^  6  M.  &  3.  166 ;  Cat-  1  Smith's  L.  C.  5th  ed.  818  ;  and  see 
teraU  v.Bindie,  L.  R.  1 C.  P.  186, 191;  Ex  p.  Hamper,  17  Ve».  412  ;  Cox  v. 
35  L.  J.  C.  P.  161,  163.  mekwMn,  8  H.  L.  C.  268  ;  BuLlsn  y. 

(d)  Bawken  y.  Bourne,  8  M.  &  W.  Sharp,  L.  B.  1  C.  P.  86 ;  and  see  28 
703,  710 ;  Fox  V.  Clifton,  6  Bing.  776,  &  29  Vict.  c.  86,  expressly  providing 
795  ;  BreUel  y.  WiUiams,  4  Ex.  623  ;  that  participation  in  pro6ts,  upon 
per  Blackburn,  J.,  Cojt  y.  Hickman,  loans  and  under  certain  other  oircum- 
8  0.  L.  C.  268,  279 ;  30  L.  J.  G.  P.  stances  therein  specified,  shall  not  con- 
125, 128 ;  Fole  \.  Leask,  33  L.  J.  C.  stitutc  a  partnership. 
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Partner-  licly  known  and  recognized,  the  general  agency  of  each 
duSiff*"  partner  on  behalf  of  the  firm  may  be  excluded  by  the  cha- 
authonty.  racteristic  constitution  of  the  partnership.  Such  is  the  case 
with  mining  adventures  conducted  on  the  cost  book  prin- 
ciple. "  The  business  of  such  mines  is  carried  on  quite  dif- 
ferently from  that  of  an  ordinary  trading  firm.  Regular  calls 
are  made,  as  money  is  wanted  for  the  purpose  of  the  partner- 
ship, which  are  paid  down;  and  the  directors  have  only 
authority  to  manage  the  concern  with  the  funds  so  supplied, 
but  not  to  pledge  the  credit  of  individual  shareholders ''  (a) . 
In  a  club  conducted  on  ready  money  principles,  the  com- 
mittee appointed  to  manage  its  affairs  were  held  not  to  be 
authorized  to  pledge  the  personal  credit  of  the  members  for 
the  things  supplied  to  the  club  and  used  by  them  (6) . 

In  the  recent  case  of  Cox  v.  Hickman,  the  business  of  an 
insolvent  was  carried  on  by  trustees  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  providing  for  the  carrying 
on  of  the  business  by  the  trustees,  and  for  the  division  of 
the  profits  rateably  amongst  the  creditors  until  their  debts 
were  paid ;  it  was  held  in  the  House  of  Lords  that  the  cre- 
ditors executing  the  deed  were  not  liable,  as  partners,  for 
debts  contracted  by  the  trustees  in  the  name  and  for  the  pur- 
poses of  the  business  (c) . 

The  general  authority  of  a  partner  may  be  revoked  by  an 
express  notice  to  that  effect  given  to  the  person  dealing  with 
the  partner  assuming  to  exercise  such  authority  {d).  But 
"  any  restriction  which,  by  agreement  amongst  the  part- 
ners, is  attempted  to  be  imposed  upon  the  authority  which 
one  possesses  as  a  general  agent  for  the  other,  is  operative 
only  between  the  partners  themselves;  and  does  not  limit 
the  authority  as  to  third  persons,  who  acquire  rights  by  its 
exercise,  unless  they  know  that  such  restriction  has  been 


BoTocation 
and  rcatric- 
tion  of  au- 
thority of 
partner. 


(a)  Sicketts  y.  Bennett,  4  C.  B. 
686,  701 ;  see  farther  as  to  tho  lia- 
bility  of  adventurers  in  mines,  Dichin' 
eon  V.  Valpy,  10  B.  &  C.  128  ;  Tied- 
wen  V.  Bourne^  6  M.  &  W.  461  ; 
Hawiayne  r.  Bourne^  7  M.  &  W.  595 ; 
Bawken  v.  Bourne,  8  M.  &  W.  703  ; 
Burmester  ▼.  Norrie,  6  Ex.  796; 
Brown  r.  Byers,  16  M.  k  W.  252. 


(6)  Flemyng  v.  Htetor,  2  M.  &  W. 
172  ;  and  dce  Todd  y.  Emly,  7  M.  & 
W.  427. 

(c)  Oox  y.  Hickman,  8  H.  L.  C. 
268  ;  9  C.B.  N.  8.47  ;  30  L.  J.  C.  P. 
125  ;    Wkeateroft  y.  Hickman,  ib, 

(d)  Willie  y.  Dyeon,  1  Stark.  164 ; 
Oa/waif  y.  Matthew,  10   East,  264; 

Vice  V.  Fleminy,  1  Y.  &  J.  227,  230. 
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made  *'  {a).  The  authority  is  also  pat  an  end  to  by  a  disso- 
lution of  tlie  partnership ;  but  if  the  business  is  continued  in 
the  name  of  the  old  firm^  the  original  partners  may  continue 
liable  to  persons  dealing  with  the  firm^  unless  the  notice  of 
their  retirement^  or  of  the  dissolution  of  the  partnership  sui 
regards  them,  is  made  sufficiently  public,  as  by  notice  in  the 
'  Gazette/  or  other  sufficient  means,  brought  home  to  such 
persons  (6). 

Even  if  a  partner  exercises  his  authority  in  fraud  of  the  Contwcti 
other  partners,  his  contract  binds  them,  unless  the  party  with  Mitner  in 
whom  he  deals  colludes  with  him  in  the  fraud,  or  has  notice  ^Scts^'**^ 
of  it ;  as  where  a  partner  purchases  goods  on  the  partner- 
ship account,  and  converts  them  to  his  own  separate  use,  the 
other  partners  are  liable  for  the  price,  unless  the  seller  col- 
ludes in   the  fraud  upon  them  (c) ;  and  where  a  partner, 
having  authority  to  negotiate  bills  on  behalf  of  the  partner- 
ship, indorsed  bills  in  the  partnership  name  to  a  banker  for 
discount,  and  applied  the  proceeds  to  other  than  partnership 
purposes,  the  other  partners  were  held  liable  on  the  bills  (d) . 

The  authority  of  one  partner  to  bind  another  by  con-  Authority 
tracts  is  limited  to  matters  within  the  general  scope  of  the  ^j^  p^^.  ^ 
partnership  business  or   the  particular  purpose  for  which  p^  of  the 
they  are  partners  (e).     Thus,  one  partner  is  not,  in  general,  ship, 
entitled  to  give  a  guarantee  in  the  partnership  name  for  a 
debt  for  goods  supplied  to  a  third  person  (/)  ;  and  it  was  held 
that  such  a  guarantee  was  not  justified  merely  on  the  ground 
that  it  was  conducive  to  the  partnership  purposes,  as  where 
it  was  given  in  favour  of  a  person  with  whom  the  partner- 
ship had  contracted  for  work  for  which  the  goods  were  sup- 
plied {g). 

A  guarantee  given  by  one  of  a  firm  of  attorneys  for  the 
debt  and  costs  in  an  action  brought  against  a  client,  in  con- 

(a)  Hawken  r.  Bourne,  8  M.  &  W.  (e)  Bond  v.  Gibton,  1  Camp.  185  ; 

703, 710;  see  ante,  p.  272.  and  see  Bignold  v.  Walerhoiue.  1  M. 

{b)  Abel  V.  Sutton,  3  Esp.  108 
Parkin  r.  Carruthers,  3  Esp.  248 
Newsome  r.  Coles,  2  Camp.  617 
Barfoot  t.  Ooodall,  3  Camp.  147 
Farrar  r.  Dejlinne,  1  C.  &  K.  580 
Oalway  y.  Matthew,  10  East,  264 
HaH  T.  Alexander,  2  M.  &  W.  484 , 
azid  see  Dixon  on  Partnership,  504.  {jj)  Brettel  v.  WUliamM,  supra. 


&  S.  255. 

(d)  Vere  r.  Athby,  10  B.  &  C.  288 ; 
tee  post,  p.  282. 

(«)  Brettel  ▼.  Williams,  4  Ex.  623, 

630. 

(/)    lb. ;   Duncan  t.  Lowndes,   3 

Cum  p.  478. 
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Authoritj 
of  partner 
as  to  bills 
and  notes. 


sideration  of  his  discharge  from  custody  was  held  not  to  be 
within  the  usual  course  of  the  business  of  attorneys  and  not 
binding  on  the  firm  (a) ;  but  a  guarantee  may  be  so  con- 
nected with  a  partnership  transaction  as  to  come  within  the 
authority  of  a  partner  (b).  One  partner  has  no  implied 
authority  to  bind  the  rest  by  a  reference  to  arbitration  re- 
specting partnership  matters  (c). 

Where  it  is  necessary  or  usual  in  the  conduct  of  the 
partnership  business^  as  is  generally  the  case  in  commercial 
partnerships^  to  draw,  accept,  or  indorse  bills  of  exchange 
or  promissory  notes  in  the  name  of  the  firm,  each  partner 
has  authority  to  do  so  (d) .  One  of  a  partnership  of  attorneys 
has  no  implied  authority  to  bind  his  partners  by  putting  the 
name  of  the  firm  to  a  negotiable  instrument ;  because  it  is 
not  necessary  or  usual  in  the  business  of  attorneys  to  be- 
cpme  parties  to  such  instruments  {e).  So,  such  authority 
does  not  exist,  because  not  necessary  or  usual,  in  partner- 
ships for  carrying  on  mining  (/),  or  farming  business  {g). 

The  authority  of  a  partner  to  bind  his  partners  by  signing 
negotiable  instruments  may  be  exercised  in  the  names  of  all 
the  individual  partners  {h) ;  or  by  using  the  partnership 
name,  which  will  bind  those  persons  whom  in  fact  it  repre- 
sents (i) ;  but  the  partners  cannot  be  charged  on  instru* 
ments  of  that  kind  signed  by  one  partner  in  his  own  name 
only,  or  by  a  name  not  representing  the  partnership  (j). 

Where  the  partnership  name  was  ^'  J.  B.'^  only,  and  one 
of  the  partners  accepted  a  bill  in  the  name  of  "  J .  B.  &  Co.,^' 
it  was  held  that,  as  it  was  not  accepted  in  the  name  autho- 
rized by  the  partnership,  the  other  partner  was  not  bound  (k). 


(a)  HaaUhamy.  Fomw^, 5  Q.B.  833. 

(h)  See  SandUands  y.  Marsh,  2  B. 
&  Aid.  673 ;  Dixon  on  Partnership, 
290. 

(e)  Adams  t.  Bankart,  1  G.  M.  & R. 
681 ;  Stead  t.  Salt,  3  Bing.  101  ; 
Maiton  y.  Rotfle,  3  H.  &  N.  500 ;  27 
L.  J.  Ex.  486. 

{d)  Per  Lord  Kenyon,  C.  J.,  Harri' 
son  y.  Jackson,  7  T.  B.  207,  210; 
Swan  y.  Steele,  7  East,  210,  213;  Ni- 
ehoUonv.  Ricketts,  2  E.  &  E.  497, 624 ; 
29  L.  J.  Q.  B.  55,  64. 

(e)  Hedletf  v.  Bcunhridge,  3  Q.  B. 


316 ;  Levy  y.  Pifne,  Car.  &  M.  453. 

(/)  Dickinson  y.  Valpgf,  10  B.  k  0. 
128;  ait^ff,  p.  278. 

{g)  Per  Littledale,  J.,  Dickinson  y. 
Valpy,  10  B.  k  C.  128,  138 ;  and  see 
Oreenslade  v.  Dower,  7  B.  i  C.  635. 

(A)  Norton  v.  Seymour,  8  C.  B.  792. 

(i)  Carter  v.  Whalley,  1  B.  &  Ad. 
11 ;  Stephens  y.  Reynolds,  5  H.  &  N. 
513 ;  29  L.  J.  Ex.  278. 

ij)  Emly  V.  Lye,  15  East,  7;  Kirk 
y.  Blurton,  9  M.  &  W.  284  ;  Faith  y. 
Richmond,  11  A.  &  E.  339. 

(k)  Kirk  v.  fi/tir^on,  9  M.  &  W.  284. 
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Partners  in  a  business  carried  on  under  the  name  of  "  The 
Newcastle  and  Sunderland  Wallsend  Coal  Company  '^  were 
held  not  to  be  bound  by  a  note  drawn  by  one  of  them  in  the 
name  of  "The  Newcastle  Coal  Company''  (a).  "The  pro- 
prietors of  the  Union  Bank  of  Calcutta ''  was  held  to  be  a 
sufficient  designation^  in  the  signature  to  a  note^  to  bind  a 
partner  in  "  The  Union  Bank  of  Calcutta ''  (6) .  So,  a  note 
signed  by  directors  "  for  themselves  and  other  shareholders 
of  the  Royal  Bank  of  Australia"  was  held  sufficient  to  bind 
the  partnership  called  "  The  Royal  Bank  of  Australia  "  (c) . 
In  such  cases  it  is  a  question  for  the  jury  whether  the  desig- 
nation used^  though  slightly  inaccurate,  is  substantially  that 
of  the  firm  (d) . 

The  name  of  one  partner  may  represent  a  firm,  so  that  the 
other  partners  may  be  bound  by  a  negotiable  instrument 
signed  by  that  partner  in  his  own  name  in  the  course  of  the 
business  («).  If  a  bill  of  exchange  is  addressed  to  a  firm 
and  accepted  by  a  partner  in  it  on  behalf  of  the  firm,  he 
binds  himself  as  a  member  of  the  firm,  although  he  may 
have  no  authority  to  bind  the  other  partners  (/) . 

A  partner,  in  the  exercise  of  his  authority  to  bind  his 
co-partners,  can  only  bind  them  jointly,  and  cannot,  by  any 
instrument,  make  them  separately  liable.  Hence,  a  bill  or 
note  made  by  a  partner  on  behalf  of  the  partnership  in  a 
joint  and  several  form  binds  the  partners  jointly  only,  and  is 
void  as  a  several  security  {g).  Such  an  instrument  will  bind 
partners  severally  who  sign  it  in  their  own  right  {h),  A 
promissory  note  in  the  form  "  I  promise  to  pay,"  etc.  signed 
by  a  partner  in  his  own  name,  but  expressly  as  agent  for  the 
partnership,  is  a  joint  note  binding  all  the  partners  (r),  and 


(a)  Faith  t.  Bichmond,  11  A.  &  £. 
839. 

{b)  Forbes  t.  Marshall,  11  Ex.  166. 

(e)  Maelae  T.Sutherland,  9  E.kB. 
1 ;  23  L.  J.  Q.  B.  229. 

(it)  Faiih  T.  JUehmondf  supra ;  and 
see  Stephens  t.  Beynolds,  5  H.  &  N. 
618 ;  29  L.  J.  Ex.  278. 

{e)  South  CaroUna  Bank  t.  Case, 
S  B.  &  C.  427  ;  see  Stephens  r.  Beff- 
iK>^5H.&N.518;29L.J.£x.27S. 
.  (/)  Owen  V.  Van  Uster,  10  C.  B. 
318 ;  and  see  Nicholls  r.  Diamond,  9 


Ex.  154 ;  as  to  the  effect  of  the  acoept- 
auce  bv  a  partner  in  his  own  name 
onlj  of  a  bill  drawn  on  the  firm,  see 
Mason  t.  Buwuey,  1  Camp.  884; 
Jentims  r.  Morris,  16  M.  &  W.  877  ; 
19  &  20  Vict.  c.  97,  B.  6 ;  Dixon  on 
Partnership,  p.  281. 

(^)  Maciae  ▼.  Sutherland,  3  £.  &  B. 
1 ;  23  L.  J.  Q.  B.  229. 

(A)  lb.  i  Penkiril  y.  Connell,  5  Ex. 
381. 

(•*)  Lord  Oalway  t.  Matthew,  1 
Camp.  403. 
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« 

AvL  hority    docs  not  bind  severally  the  partner  who  signed^  because  he 

wfobm?    signed  only  as  agent  (a). 

andnotc«.  Where  one  of  several  partners,  having  authority  to  raise 
money  for  the  use  of  the  firm,  did  so  by  drawing  bills  of 
exchange  in  his  own  name  only  as  security  for  the  loan  to 
the  firm,  it  was  held  that,  though  the  other  partners  were  not 
liable  on  the  bills,  they  might  be  sued  for  the  money  lent  (6) ; 
but  where  a  partner  raised  money  by  discount  of  his  own 
bill,  the  party  who  advanced  the  money  was  held  not  to  be 
entitled  to  charge  the  firm  with  the  amount  as  money  re- 
ceived to  his  use,  merely  by  reason  of  the  money  having  been 
applied  to  the  use  of  the  partnership  (c) . 

Where  one  partner  uses  his  general  authority  to  negotiate 
bills  or  notes  in  fraud  of  the  partnership,  the  instruments 
negotiated  by  him  are  valid  against  the  other  partners  in 
the  hands  of  a  holder  who  takes  them  without  notice  of  the 
fraud ;  as  where  a  banker  discounted  bills  indorsed  in  the 
partnership  name  by  one  of  the  partners,  who  afterwards 
misapplied  the  money,  the  banker,  who  did  not  know  of  his 
intention  to  misapply  the  money,  was  held  entitled  to  re- 
cover on  the  bills  against  the  other  partners  {d) .  But  in  an 
action  brought  by  the  holder  of  such  an  instrument  against 
the  other  partners,  proof  that  the  instrument  was  negotiated 
in  fraud  of  the  partnership  casts  upon  the  plaintiff  the 
burden  of  proving  that  he  gave  value  for  the  instrument, 
according  to  the  general  rule  applied  to  bills  proved  to  be 
tainted  with  fraud  in  their  inception  {e) . 

If  a  person  takes  a  partnership  bill,  knowing  it  to  have 
been  negotiated  by  one  of  the  partners  without  authority  or 
in  fraud  of  the  partnership,  he  cannot  charge  the  other 
partners  (/).  If  a  separate  creditor  of  one  partner  takes 
from  him  a  partnership  bill  for  his  own  separate  debt,  know- 
ing it  to  be  given  without  the  consent  of  the  other  partners, 

(a)  Exp.  Buckley y  14  M.  &  W.  469 ;  and  Bee  Lloyd  r.  Ashby,  2  B.  &  Ad.  23. 

overruling  HaU  t.  Smith,  1  B.  &  0  (e)  Hogg  v.  Shten,  18  C.  B.  N.  S. 

407.  426;  34  L.  J.  C.  P.  153;  differing 

(6)  Denton  r.  Rodie,  3  Camp.  493 ;  from  Mutgrate  r.  Brake,  5  Q.  B.  185. 

Maclae  ▼.  Sutherland  3  E.  &  B.  1 ;  (/)  Lord    Galtoay  v.  MoHhew,  1 

23  L.  J.  Q.  B.  229.  Camp.  403 ;  10  £a«t,  264  ;  Arden  y. 

(c)  Emly  v.  J/ye,  15  East,  7.  Sharpe,  2  Esp.  524 ;  and  see  Bylea  on 

(d)  Vere  t.  Ashby,  10  B.  &  C.  288 ;  Bills,  8th  ed.  43. 
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1 

it  is  Toid  as  being  a  fraad  upon  the  other  partners  ;  and  the 
mere  fact  of  a  partner  giving  a  partnership  bill  for  his  sepa- 
rate debt  raises  a  presumption  that  it  is  an  unauthorized 
act  (a). 


In  the  relation  of  master  and  servant  there  is  no  implied  Maater  and 
authority  in  law  in  the  servant  to  bind  the  master  by  con- 
tracts (fe).  Thus,  "if  a  man  sends  his  servant  with  ready 
money  to  buy  goods,  and  the  servant  buys  upon  credit,  the 
master  is  not  chargeable''  (c).  So,  if  a  master  is  accus- 
tomed to  deal  with  a  person  through  his  servant  with  ready 
money,  he  is  not  bound  to  pay  credits  made  by  the  servant 
without  authority  ((/). 

But  the  master  is  bound  by  his  usual  mode  of  dealing  with  Authority 

1  .*.  11      i_        implied 

others  through  his  servant ;  thus,  "  if  a  servant  usually  buy  from  habi- 
for  his  master  upon  credit,  and  takes  up  things  for  his  own  {hrough  ^ 
use  in  his  master's  name,  the  master  is  liable  "  (e).  One  in-  «»rvant. 
stance  of  agency  of  a  servant  recognized  by  the  master  to 
purchase  goods  on  his  credit  has  been  held  sufficient  to  make 
the  master  liable  for  the  subsequent  orders  of  the  servant, 
until  the  authority  was  known  to  have  been  withdrawn  (/). 
A  servant  entrusted  with  the  management  of  a  shop  of  the 
defendant  was  in  the  habit  of  ordering  goods  for  the  supply 
of  the  shop  from  the  plaintiff,  who  came  to  take  such  orders 
and  delivered  the  goods  at  the  shop,  which  the  defendant 
paid  for ;  it  was  held  that  there  was  evidence  of  a  general 
authority  in  the  servant  to  order  such  goods  from  the  plain- 
tiff on  his  master's  credit,  and  that  the  defendant  was  liable 
to  pay  for  goods,  though  obtained  by  the  servant  from 
the  plaintiff  elsewhere  than  at  the  shop,  and  though  the 
servant  absconded  with  them  [g) . 


{a)  Shirreff  v.  WilJn,  1  East,  48  ; 
Leverton  r.  Lane,  13  C.  B.  N.  d.  278 ; 
32  L.  J.  C.  P.  10 ;  Ex  p.  Darlington 
Joint  Stock  Banking  Co.,  34  L.  J 
Bankr.  10 ;  and  aoe  Hood  t.  Aiton,  1 
Ru89.  412  ;  Wintle  v.  Qrowther^  1  C. 
&  J.  316. 

if)  Bolton  y.  HVlertden,  1  L. 
Baym.  224;  Wardy.  Evans,  2  Salk. 
442 ;  2  L.  Raym.  928 ;  Flemjfng  t. 
Hector,  2  M.  A  W.  172,  181. 

(c)  Per  Holt)  C.J.,  i<no».,  1  Shower, 


95;  Stuhbing  t.  Heinix,  1  Peake,  66  ; 
and  see  per  Lord  Abinger,  C.  B .,  Hector 
T.  Flemyng,  2  M.  &  W.  172,  181. 

(<0  Sovthhg  V.  Wieeman,  8  Keb. 
625  ;  Rusbg  v.  Scarlett,  3  £sp.  76. 

(«)  Per  Holt,  C.J.,  Bolton  v.  Hit- 
lersden,  1 L.  Bajm.  224;  3  Salk.  234 ; 
Anon.  1  Show.  95. 

(/)  Hazard  v.  Treadwell,  1  Str. 
506. 

{g)  Summers  t.  Solomon,  7  E.  &  B. 
879  ;  26  L.  J.  Q.  B. 301. 
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A  servant  employed  by  his  master  on  one  particular  occa- 
sion to  sell  and  deliver  a  horse  is  not  by  law  authorized  to 
bind  his  master  by  a  warranty  (a)  ;  but  the  servant  of  a  horse- 
dealer,  or  livery  stable-keeper,  authorized  by  his  master  to 
sell  a  horse  would  be  invested  with  an  apparent  authority 
to  sell  the  horse  with  a  warranty,  such  being  an  ordinary 
way  of  selling  in  his  master's  business ;  and  an  express  di- 
rection to  him  not  to  warrant  would  not  affect  the  validity  of 
a  sale  to  a  purchaser  who  had  no  notice  of  it  (b). 
Eatifi«-         J^  master  may  also  become  bound  by  ratifying  the  con- 
vant's  con-  tract  made  by  his  servant  on  his  behalf;  as,  if  the  master  were 
tract.         |.^  accept  the  goods  bought  by  his  servant  on  credit,  know- 
ing them  to  be  so  bought,  or  otherwise  take  the  benefit  of 
the  contract,  he  would  be  bound  (c) . 

Execution       In  the  execution  of  an  agency  the  authority  should  b 

agency.    g^j.jg^jy  followed. 

Joint  au-  ^^  ^^  authority  or  power  of  attorney  is  given  to  several 
thoritiea.  persons  jointly,  without  providing  that  some  only  of  them 
may  act,  they  must  all  join  in  executing  it ;  if  it  is  given  to 
them  jointly  and  severally,  they  must  either  jointly  or  se- 
verally act  under  it  (d).  A  power  of  attorney  was  given  to 
fifteen  persons,  jointly  and  severally,  to  execute  such  policies 
as  they,  or  any  of  them,  should,  jointly  or  severally,  think 
proper ;  it  was  construed  to  be  a  power  given  to  all,  or  any 
of  them,  to  sign  such  policies  as  all,  or  any  of  them,  should 
think  proper,  so  that  an  execution  by  four  jointly  was  held 
valid  {e) .  The  clerk  to  trustees  of  a  turnpike  road  was  au- 
thorized by  statute  to  sign  contracts  for  the  letting  of  the 
tolls,  and  two  persons  were  appointed  to  fill  the  oflSce  of 
clerk ;  it  was  held  that  both  must  join  in  executing  such 
a  contract  (/) .  The  defendant,  a  member  of  a  provisional 
committee  of  a  railway,  joined  in  a  resolution  appointing 


(a)  Brady  ▼.  Todd,  9  C.  B.  N.  S.  (e)  Per  Holt,  C.J.,  BoHon  r.  Hil- 

592  J  30  L.  J.  C.  P.  223.  lertden,  tupra  ;  and  see  ante.p.  268. 

(6)  Helyear  y.  Hatcke,  6  Esp.  72 ;  (rf)  Co.  Lit.  181  h  ;  Com.  Dig.  At- 

AlexanderY.  Qibton,  2  Camp.  555;  torncy,  C.  11;  see  Guthrie  y.  Arm- 

Fenn  v.  Harruon,  3  T.  B.  757,  760 ;  sirony,  5  B.  &  Aid.  628. 

and  Fee  Bradj^  y.  Todd,  supra ;  ante,  (e)  Guthrie  v.  Armtirong,  eupra, 

P-  274.  (/)  Bell  V.  Nixon,  9  Bing.  393. 


SECT.  111.    PRINCIPAL  AND  AGENT.  285 

eight  persons  as  a  managing  committee^  with  authority  to 
carry  out  the  scheme^  but  not  authorizing  any  number  of 
them  less  than  the  whole  to  act ;  it  was  held  that  the  defend* 
ant  was  not  liable  on  a  contract  made  by  six  only  of  the 
managing  committee  (a). 

A  power  of  attorney  to  contract  by  deed  is  properly  exe-  Cootracu 
cuted  by  making  and  executing  the  deed  in  the  name  of  the 
principal  (6).  An  execution  in  the  form  "  For  A.  B.  (the 
principal)  CD.  (the  attorney)  "  was  held  sufficient  to  de- 
note an  execution  for  the  principal  (c).  An  attorney  under 
a  power  to  execute  a  lease  demised  in  his  own  name  to  the 
defendant^  reserving  the  rent  to  the  principal,  to  whom  also 
the  defendant  covenanted  to  pay  the  rent ;  it  was  held  that 
the  deed  was  void  as  a  lease,  and  that  the  attorney  could  not 
sue  upon  the  covenant  because  not  made  with  him  (J).  A 
deed  described  the  defendant  as  a  party  for  and  on  behalf  of 
another,  and  purported  that  the  defendant,  for  aud  on  be« 
half  of  that  other,  covenanted  with  the  plaintiiT,  and  the  de- 
fendant executed  the  deed  with  his  own  seal  and  in  his  own 
name ;  he  was  himself  held  liable  upon  the  covenants  {e) . 

The  authority  to  make  a  simple  contract  may  be  executed  ^^  j^ 
in  any  form  sufficient  for  the  simple  contract  in  question  (/).  tracu. 


I6C0I1< 


It  is  a  general  rule  that  an  authority  given  to  an  agent  Delegation 
cannot  be  delegated  to  another; — expressed  in  the  maxim  ^^' 
*^  delegata  potestas  non  potent  delegari."  This  maxim  ap- 
plies "  where  a  man  employs  an  agent,  relying  on  his  pecu- 
liar aptitude  for  the  work  entrusted  to  him. — But  where  the 
act  to  be  done  is  of  such  a  nature  that  it  is  perfectly  indif- 
ferent whether  it  is  done  by  A.  or  by  B.,  and  the  person 
originally  entrusted  remains  liable  to  the  principal  by  whom- 
soever the  thing  may  be  done,  the  maxim  has  no  applica- 

tion'M^). 

"  A  principal  employs  a  broker  from  the  opinion  he  enter- 

(a)  Brow  t.  Andrew,  18  L.  J.  Q.  2  L.  Raym.  1418 ;  and  see  Berleley  v. 
B.  153.  Hardy,  6  B.  &  C.  855. 

(b)  Coomhe't    case,   9   Co.   76  h\  (<?)  Appleion  7.  Bink9,bTSA9i,\\S, 
White  T.  Cwfler^  6  T.  B.  176 ;  and  ice  (/)  As  to  the  parties,  see  p.  289. 
Berkeley  t.  Hardy,  5  B.  &  C.  355.  (y)  Per  Williams,  J.,  Hemming  r. 

(c)  Wilkt  Y.  Back,  2  East,  14,2,  Hale,  7  C  B.  N.  S.  487,  498?  see 
(rf)  FrontU  y.  SmaU,  1  Str.  705;       Cobb  t.  BeckCyGQ.  B.  930,t)36. 
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tains  of  his  personal  skill  and  integrity ;  and  a  broker  has 
no  right  without  notice  to  turn  his  principal  over  to  another 
of  whom  he  knows  nothing "  [a) .  The  plaintiff  consigned 
goods  to  a  factor  for  sale,  who  not  being  able  to  advance 
the  freight  and  duties,  employed  the  defendant  to  do  so  and 
to  sell  the  goods ;  it  was  held  that  the  defendant  acquired 
no  authority  to  deal  with  the  goods,  and  that  the  plaintiff 
was  entitled  to  recover  from  him  the  full  value  of  the  goods 
without  any  deduction  for  his  advances  {b) .  If  goods  are 
consigned  to  co-factors  to  sell,  one  of  them  may  deliver  the 
whole  management  of  the  goods  and  of  the  sale  to  the 
other;  but  both  remain  liable  to  the  principal  (c).  The 
question  whether  an  agent  instructed  to  effect  a  policy  of  in- 
surance can  delegate  his  authority  to  another  agent  was  dis- 
cussed in  a  recent  case  but  was  not  decided  [d) . 

A  wife,  entrusted  with  the  general  management  of  her 
husband^s  business  and  the  drawing,  accepting,  and  indors- 
ing bills  in  his  name,  employed  a  third  person  in  her  pre- 
sence and  by  her  direction  to  indorse  a  bill  in  the  husband^s 
name;  it  was  held  that  this  was  not  a  delegation  of  the 
authority,  but  that  it  was  a  question  of  fact  for  the  jury 
whether  the  indorsement  so  made  was  within  the  extent  of 
the  authority  (e). 

Revocation  An  authority  is,  in  general,  revocable  by  the  donor  of 
ritv!**  ^  i^  (/)•  B^^  '^  where  an  agreement  is  entered  into  on  a  suffi- 
cient consideration,  whereby  an  authority  is  given  for  the 
purpose  of  securing  some  benefit  to  the  donee  of  the  autho- 
rity, su.ch  authority  is  irrevocable.  This  is  what  is  usually 
meant  by  an  authority  coupled  with  an  interest,  and  which 
is  commonly  said  to  be  irrevocable  ^'  {g).  In  the  case  of 
Smart  v.  Sandars,  goods  were  consigned  to  a  factor  for  sale 
with  a  general  authority  for  that  purpose,  and  the  factor 


(a)  Per  Lord  EUenborough,  C.J.,  (d)  Cahill  v.  Dawson,  8  C.  B.  N. 

Cochran  ▼.  Irlam,  2  M.  &  S.  301,  803 ;  S.  106  ;  26  L.  J.  C.  P.  253. 

Renderaon  r.  JBarnetpell,  1  Y.  &  J.  (e)  Lord  y.  Hall,  S  C.  B.  627. 

887.  (/)  Vtfnior't  cage,  8  Co.  Rep.  82 

(6)  SolUf  v.  Sathhone,  2  M.  &  S.  a;  Smart  v.   Sandars,  5  C.  B.  895, 

298 ;  and  see  Cochran  y.  Irlam,  ib.  916. 

801 ;  Graham  v.  Duster,  6  M.  &  S.  1.  (^)  Smart  y.  Sandars^  5  C.  B.  895, 

(c)  Qodfrcy  v.  Saunders,   8   Wil-  917. 
son,  73. 
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sabseqnently  made  advances  to  his  principal  on  the  credit 
of  the  goods^  but  without  any  stipulation  that  his  authority 
to  sell  should  be  irrevocable ;  it  was  held  that  his  authority 
did  not  become  irrevocable  by  reason  merely  of  the  unpaid 
advances,  and  that  he  had  no  right  to  sell  the  goods  con- 
trary to  the  orders  of  his  principal  on  the  latter  neglecting 
on  request  to  repay  the  advances  (a). 

So,  with  powers  of  attorney ;  "  in  general,  they  are  re- 
vocable from  their  nature :  but  there  are  these  exceptions 
— ^where  a  power  of  attorney  is  part  of  a  security  for  money, 
there  it  is  not  revocable:  where  a  power  of  attorney  was 
made  to  levy  a  fine,  as  part  of  a  security,  it  was  held  not  to 
be  revocable  :  the  principle  is  applicable  to  every  case  where 
a  power  of  attorney  is  necessary  to  effectuate  any  security ; 
such  is  not  revocable ''  (6).  A  debtor,  in  order  to  discharge 
the  debt,  executed  a  power  of  attorney  to  his  creditor  au- 
thorizing him  to  sell  certain  lands  and  receive  the  purchase- 
money  ;  it  was  held  that  the  authority,  being  coupled  with 
an  interest,  could  not  be  revoked  (c). 

But  where  a  principal  has  been  in  the  habit  of  dealing 
with  others  in  certain  matters  through  a  particular  agent, 
he  cannot  effectually  revoke  the  authority  by  notice  to  the 
agent  only,  without  a  sufficient  notification  of  the  revocation 
to  the  parties  with  whom  the  agent  has  been  authorized  to 
deal  on  his  behalf;  and  he  will  be  bound  by  the  contracts 
of  his  agent  with  those  parties  until  they  have  notice  of  the 
revocation  (d).  Upon  this  principle,  a  partner  retiring 
from  a  firm  continues  liable  on  the  contracts  made  with 
the  firm,  until  he  has  given  sufficient  notification  to  the 
world  of  his  retirement  {e) ;  and  a  master  who  has  accre- 
dited a  servant  to  a  tradesman  to  order  goods  in  his 
name,  and  has  recalled  the  authority  from  the.  servant  with- 
out giving  notice  to  the  tradesman,  is  estopped  from  deuy- 


(a)  Smart  r.  Sandars,  5  C.  B.  895 ;  Odei  y.  Woodward,  L.  Rajm.  849. 
and  Bee  Raleigh  y.  AUdnsam,  6  M.  &  {c)  Oavsten  y.  Morton^  10  B.  &  C. 

W.  670.  731. 

(6)  Per  Lord  Kenyon,    WaUh  j.  (d)  Trueman  j.  Loder,  11  A.  &  E. 

Whiicomb,  2  Esp.  N.  P.  565 ;  Oaussen  589. 
T.  Morton,  10  B.  &  0.  781 ;  Smart  v.  (e)  See  ante,  p.  279. 

Sandart,    5  C.  B.   895,  917  n.  («)  ; 
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ing  the  authority  of  the  servant  to  bind  him  with  that  trades- 
man (a). 
Eevocation  The  authority  of  an  agent  to  contract  is  revoked  by  the 
pnndpdL^  death  of  the  principal.  A  power  of  attorney  is  instantly  re- 
voked by  the  death  of  the  grantor,  and  a  contract  after- 
wards made  under  the  authority  given  by  it,  though  with- 
out notice  of  the  death,  is  void  (b) ;  and  a  power  coupled 
with  an  interest,  which  is  irrevocable  by  the  person  grant- 
ing it,  is  necessarily  revoked  by  his  death ;  for  no  valid  act 
can  be  done  in  the  name  of  a  dead  man  (c) . 

The  ordinary  powers  of  attorney  to  transfer  stock  in  the 
books  of  the  Bank  of  England,  and  to  receive  dividends,  con- 
tain a  clause  to  the  effect  that,  in  case  of  the  death  of  the 
donor,  the  power,  as  to  all  matters  done  after  his  decease  by 
virtue  thereof,  should,  so  far  as  the  Governor  and  Company  of 
the  Bank  of  England  are  concerned,  be  as  binding  on  his  exe- 
cutors and  administrators  as  the  same  would  have  been  upon 
him,  if  living,  unless  notice  in  writing  of  his  death  should 
have  been  previously  given  to  the  said  Governor  and  Com- 
pany. This  clause  operates  as  a  contract  with  the  Bank  of 
England  that  the  authority  shall  be  irrevocable  until  notice 
of  the  death ;  and  seems  to  preclude  all  question  as  to  the 
validity  of  a  transfer  made  in  pursuance  of  the  power  after 
the  death,  but  before  notice  of  it  (rf). 

The  authority  i^hich  a  married  woman  may  have,  in  the 
absence  of  her  husband,  to  pledge  his  credit  for  necessaries 
supplied  to  her  is  revoked  by  his  death ;  and  the  executors 
of  the  husband  are  not  liable  for  necessaries  supplied  to  the 
wife  upon  his  credit  after  his  death,  although  before  notice 
of  it  had  been  received  {e) .  Nor  is  the  wife  liable,  in  such 
case,  for  the  goods  supplied  to  her  upon  the  credit  of  her 
husband,  because  she  contracted  merely  as  agent,  and  did 
not  pledge  her  own  credit  (/). 

An  agent  employed  to  sell  certain  goods  for  his  principal, 

« 

(a)  Per   Erie,  C.J.,  Ex  p.    Swan,  (c)   Watson  v.  Kin^,  4  Camp.  272. 
7  0.  B.  N.  S.    400,    432 ;    30  L.  J.  (d)  See  Kiddill  v.  Parnell,  26  L. 
C.  P.  113, 118  ;  Hazard  v.  Treadioell,      J.  C.  818. 

1  Str.  606.  («)  Blades  r.  Free,  9  B.  &  C.  167. 

(b)  Watson  y.  Kinsf,^  Camp.  272;  (/)  Smout    t.   Ilberry^   10  M.   & 
and  see  the  case«  cited  in  Smart  r.       W.  1. 

Sandara,  6  C.  B.  895,  917  n.  {a). 
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sold  them  after  the  death  of  the  principal ;  it  was  held  that 
he  had  no  claim  against  the  administrator  for  the  remune- 
ration stipulated  for  with  the  deceased^  because  his  autho- 
rity to  sell  was  revoked  by  the  death  (a) ,  A  contract  made 
by  a  firm  consisting  of  two  partners  for  the  employment  of 
an  agent  in  their  business  for  a  period  of  four  years^  was 
construed  as  subject  to  the  condition  that  all  the  parties  so 
long  livedo  and  was  held  to  have  been  extinguished  by  the 
death  of  one  of  the  partners  {b) . 

Where  a  contract  is  made  by  an  agent  acting  for  a  prin-  ConBtmc- 
cipalj  the  question  frequently  arises  whether,  in  relation  to  ilJ[|^*arto 
the  other  contracting  party,  the  agent  or  the  principal  is  whether 
the  actual  party  to  the  contract ;  for  where  the  contract  is  pal  or  the 
so  made  that  the  agent  is  the  party  to  it,  the  agent,  though  JJ^t^a"'***' 
an  agent  only,  is  primarily  entitled  to  sue  and  liable  to  be  P«*y- 
sued  upon  it ;  but  where  it  is  so  made  that  the  principal  is 
the  party  to  it,  though  "it  is  made  through  an  agent,  the 
principal,  and  not  the  agent,  is  entitled  to  sue  and  liable  to 
be  sued  upon  it  (c) . 

Upon  principles  of  law  hereafter  to  be  explained,  where 
the  agent  is  the  actual  party  to  the  contract  and  primarily 
liable  or  entitled  under  it,  the  principal  may  in  some  cases, 
and  under  certain  conditions,  stand  in  the  place  of  the  agent 
to  be  charged  with  the  liability,  or  to  claim  the  benefit  of 
the  contract  (d). 

The  question  whether  the  agent  or  the  principal  is  the 
fM3tual  party  to  the  contract,  is,  in  the  case  of  written  con- 
tracts, a  question  of  construction ;  in  the  case  of  unwritten 
contracts,  a  matter  of  inference  from  the  circumstances  of 
the  contract  {e). 

In  the  case  of  written  contracts,  the  parties  to  the  con- 
tract are  determined  by  the  writing,  which  cannot  be  con- 
tradicted or  varied  by  extrinsic  evidence.  The  general  rule  is 
that  a  person  contracting  in  his  own  name  must  be  taken 

(a)  Campanari   t.    Woodhum,  15  112  ;  KoHer  r.  Eason,  2  M.  &  S.  112 ; 

C.  B.  400 ;  24  L.  J.  C.  P.  13.  Short  v.  Spackman,  2  B.  &  Ad.  962. 

{h)  Tasker  y.  Shepherd,  6  H.  &  N.  (d)  Sec  post,  p.  296,  300. 

576  ;  30  L.  J.  Ex.  207.  (e)  See  Williamson  v.  Barton,  7  H. 

(e)  See  Grove  v.  Dubois,  1  T.  B.  &  N.  899;  31  L.  J.  Kx.  170. 

U 
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to  be  a  party  to  the  contract  unless  it  appears  expressly 
upon  the  face  of  the  contract  that  he  does  not  contract  per- 
sonally ;  and  words  of  description  merely  denoting  his  cha- 
racter of  agent  and  not  exclusive  of  personal  liability  are  in- 
suflBcient  for  this  purpose  (a). 
Contracts        A  deed,  executed  by  the  defendant,  purported  to  be  made 
^  ^'^  '  between  the  plaintiff  of  the  one  part  and  the  defendant 
by  his  own  name  and  description,  (for  and  on  the  part  and 
behalf  of  A.,)  of  the  other  part,  and  expressed  that  the  de- 
fendant, for  himself,  his  heirs,  executors,  etc.,  on  the  part 
and  behalf  of  the  said  A.,  covenanted  with  the  plaintiff;  it 
was  held  that  the  defendant  was  personally  liable  on  the 
covenant  (6).    And  under  an  indenture  expressed  to  be  made 
by  A.,  for  and  on  behalf  of  B.,  of  the  one  part,  and  exe- 
cuted by  A.,  it  was  held  that  B.  was  not  a  party  and  could 
not  maintain   an  action,  although  the  covenants  were  ex- 
pressed to  be  made  with  B.  (c).     Iq  the  execution  of  a  deed 
by  an  agent  for  a  principal  (for  which  purpose  a  power  of 
attorney  or  authority  under  seal  is  necessary)  the  proper 
way  is  to  use  the  name  of  the  principal  {d).     An  execu- 
tion in  the  form  "  For  A.  B.  (the  principal)  C.  D.  (the  at- 
torney)*' was  held  sufficient  to  constitute  an  execution  for 
the  principal  (e). 
Simple  con-      A  Written  memorandum  of  agreement  was  expressed  to 
writing,      be  made  between  the  defendant,  for  and  on  the  part  of  an- 
other named  person,  of  the  first  part,  and  the  plaintiff  of  the 
second  part,  whereby  the  defendant  agreed  to  let  certain 
premises  to  the  plaintiff  for  a  term,  at  a  rent  to  be  paid  to 
the  defendant  for  the  use  of  the  said  other  person,  and  the 
agreement  was  signed  by  the  defendant  in  his  own  name 
without  any  reference  to  his  principal ;  the  defendant  was 
held  personally  liable  upon  the  agreement  (/).     An  agree- 
ment was  expressed  to  be  made  between  the  defendant,  and 
the  plaintiff,  "  on  behalf  of  the  Geelong  and  Melbourne  Eail- 


(a)  Cooke  v.  Wilson,  1  C.  B.  N.  S.  Coombe's  case, 9 Co. 76  6;  anie,p.2Sh. 

163 ;  26  L.  J.  C.  P.  15 ;  Parker  v.  (c)   Wilks  v.  Back,  2  East,  142. 

Wiulow,  7  E.  &  :6.  942,  949.  (/)  Tanner  v.  Christian,  4  E.  &  B. 

(h)  Appleton-v,  Sinks,  ^lS,ti%t,lAS.  591;  24  L.  J.    Q.  B.   91;  and   see 

ifi)  Berkeley yr, Hardy, bB.kC.^h^.  Norton  v.  Herron,  1  C.  &  P.  648; 

((Q   WhiU  T.  Cayler,  6  T.  R.  176 ;  1  B.  &  M.  229. 
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way  Company,"  fop  the  carriage  of  goods  of  the  company 
in  a  ship  of  the  defendant,  and  the  agreement  was  signed 
by  the  plaintiff  in  his  own  name  without  reference  to  his 
principals,  it  was  held  that  he  was  entitled  to  sue,  and  liable 
to  be  sued,  personally  on  the  contract  (a).  A  charterparty 
was  made  by  the  defendant  in  which  he  was  described  as 
''  agent  for"  a  named  principal,  but  which  he  signed  with 
his  own  name  merely,  he  was  held  personally  bound  {h) . 
An  agreement  for  a  charterparty  was  expressed  to  be  made 
between  the  plaintiff  and  the  defendants,  without  any  refer- 
ence to  the  latter  acting  as  agents  only,  and  was  signed 
by  the  defendants  in  their  own  names,  with  the  addition 
"  by  authority  of  and  as  agents  for"  a  named  principal ;  the 
defendants  were  held  to  have  made  themselves  personally 
liable  (c). 

On  the  other  hand,  a  written  contract  expressed  to  be 
made  between  V.  and  the  plaintiff,  whereby  the  plaintiff 
engaged  to  serve  Y.  for  a  certain  period,  and  signed  by  the 
defendant  with  his  own  name  ''for  V."  was  held  not  to 
render  the  defendant  liable  as  a  contracting  party  (c2).  So, 
a  charterparty  expressed  to  be  made  by  6.  '*  as  agent  to  S.," 
and  signed  "  for  8.  of  etc,  G.  as  agent,"  was  held  not  to 
render  G.  liable  (e).  Lands  were  let  by  auction  under  condi- 
tions which  stated  the  letting  to  be  by  the  plaintiffs  ''  auc- 
tioneers," and  one  of  the  conditions  was  that  the  rent  should 
be  paid  into  the  hands  of  the  plaintiffs,  and  at  the  foot  of 
the  conditions  was  written  "  approved  of  the  above  condi- 
tions by  me,"  after  which  was  signed  the  name  of  the  owner 
of  the  lands ;  it  was  held  that  the  conditions  imported  a  let- 
ting by  the  auctioneers  acting  as  his  agents  only,  and  that 
they  could  not  maintain  an  action  upon  the  conditions  in  . 
their  own  names  (/).  A  written  agreement  for  the  sale  of 
certain  lands  of  a  borough  purported  to  be  made  between 

(a)  Cooke  T.  WiUoMy  1  C.  B.  N.  S.  (d)  Mahony  t.   KekuU,  14  C.  B. 

163  ;  26  L.  J.  C.  P.  15.  890 ;  23  L.  J.  C.  P.  54. 

(i)  Parker  r,  WinlotP,  7  E.  &  B.  (e)  DeslnndetY.  (Tre^or^,  2  E.  &  £. 

942;27L.  J.Q.  6.  40;andBe6  Vake  602,  610;  29  L.  J.  Q.  B.  93;  30  ib. 

V.  ffarrop,  6  H.  &N.  768 ;  1  H.  &  0.  36. 

202 ;  30  L.  J.  Ex.  273 ;  81  »6.  461 ;  (/)  Bvans  y.  Evans,  8  A.  &  E.  132 ; 

ante,  p.  181.  and  see  Fiaher  r.  Marsh,  34  L.  J.  Q. 

(c)  Lennard  t.  Robinson,  6  £.  &  B.  B.  177;  Spittle  ▼.  Lavender,  2  B.  &  B. 

125  ;  24  L.  J.  Q.  B.  276.  452. 
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A.  B.^  and  C.  D.,  '^  mayor  of  the  said  corporation,  on  behalf 
of  himself  and  the  rest  of  the  burgesses  and  commonalty  of 
the  borough/'  and  was  signed  ^*  C.  D.  mayor ; ''  it  was  held 
that  G.  D.  acted  only  as  agent,  and  was  not  entitled  to  sue 
upon  the  contract  (a). 

Where  brokers,  employed  to  buy  or  sell  goods,  enter  into 
written  contracts  in  their  own  names,  they  are,  in  general, 
to  be  considered  as  contracting  parties,  and  primarily  en- 
titled to  sue  or  be  sued,  though  they  are  known  to  be 
brokers  acting  for  a  principal.  Upon  a  purchase  made  by 
the  plaintiffs,  as  brokers,  the  bought  and  sold  notes  were 
made  out  in  the  form  "  Bought  for  Messrs.  S.''  (the  plaintiffs) 
^*  of  Mr.  W.  S.^'  (the  defendant) ;  it  was  held  that  the  plain- 
tiffs might  sue  for  non-delivery  of  the  goods,  although  their 
principal  repudiated  the  contract  made  by  them  (&) .  Upon 
a  broker's  sale-note  delivered  to  the  purchaser  in  the  terms, 
'^  I  have  this  day  bought,  in  my  own  name  for  your  account 
of  A.  Thompson,  etc.,^^  it  was  held  that  the  broker  was  not 
the  contracting  party  and  could  not  maintain  an  action  for 
the  price  of  the  goods  (c). 

Insurance  brokers  effecting  policies  of  insurance  in  their 
own  names  are,  in  general,  to  be  considered  as  contracting 
parties  (d).  Upon  a  policy  of  insurance  effected. by  an  in- 
surance broker,  '^  as  agents  as  well  in  own  name  as  for  and 
in  the  name  of  any  person  to  whom  the  same  doth  apper- 
tain,'' it  was  held  that  the  broker  was  entitled  to  the  benefit 
of  the  policy  against  the  underwriter  (e). 

If  some  members  of  a  partnership  enter  into  a  written 
contract,  on  account  of  the  partnership  business,  in  their 
own  name,  they  are  entitled  to  sue  and  liable  to  be  sued 
upon  it,  as  being  the  actual  parties  to  the  contract  (/). 

An  undertaking  given  by  solicitors  for  their  client  in  the 
following  terms,  "  we  as  solicitors  to  e^c,  undertake  etc,/' 


(a)  JBowen  r.  Morris^  2  Taunt.  374. 

(6)  Short  y.  Spackman,  2  B.  &  Ad. 
962. 

(e)  Fau'Les  v.  Lamh^  31  L.  J.  Q.  B. 
98. 

id)  See  Orove  v.  Dwftow,  1  T.  R. 
113  ;  Kaater  y.  Eaton,  2  M.  &  8. 112; 
Parker  v.  Beasletf,  2  M.  &  S.  423 ; 


Baker  v.  Langhorn,  4  Camp.  396  j  2 
Marshall,  215 ;  6  Taunt.  519. 

{e)  Lee  v.  Bullen,  8  E.  &  B.  692  (a) ; 
27  L.  J.  Q.  B.  161 ;  but  Bee  Baker  v. 
Langhom,  2  Marshall,  215;  6  Taunt. 
519. 

(/)  Clay  T.  Southern,  7  Ex.  717; 
21  L.  J.  Ex.  202. 
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was  held  to  bind  the  solicitors  personally  {a) .  So,  an  under- 
taking contained  in  a  letter  written  by  a  solicitor  in  the  fol- 
lowing terms,  "  I  undertake  to  pay  on  behalf  of"  etc,  was 
held  to  render  the  solicitor  personally  liable  (?>).  But  in 
Downman  v.  Williams  (c),  a  letter  in  the  terms,  "  I  undertake 
(on  behalf  of  E.  and  Co.)  to  pay  etc  J*  was  held  to  import  an 
undertaking  as  agent  only,  which  did  not  render  the  writer 
personally  liable,  and  the  Court  said  that  the  above  terms 
seemed  in  their  natural  meaning  to  point  rather  to  a  promise 
made  by  one  person  as  agent  for  another  than  as  intended 
to  bind  the  party  speaking  in  the  character  of  a  principal ; 
for,  upon  the  latter  supposition,  there  would  appear  to  be  no 
reason  whatever  for  mentioning  the  name  of  the  principal. 
So,  a  letter  by  an  attorney  consenting  to  certain  terms  "  on 
behalf  of  ^'  his  clients  was  held  to  constitute  a  contract  as 
agent  only  and  not  to  create  a  personal  liability  (J). 

It  is  a  general  rule,  that  a  person  who  puts  his  name  to  a  BiUs  of  ex- 
bill  of  exchange  or  a  promissory  note  thereby  makes  him-  promuswy 
self  personally  liable,  unless  he  states  upon  the  face  of  the  ^o\^, 
bill  that  he  subscribes  it  for  another  or  by  procuration  of 
another,  or  uses  some  words  exclusive  of  his  own  personal 
liabihty  (e).  Trustees  of  a  building  society  who  made  a 
promissory  note  in  their  own  names,  though  they  described 
themselves  in  the  note  as  trustees  of  the  society,  were  held 
personally  liable  (/).  So,  where  a  joint  and  several  pro- 
missory note  was  made  by  two  persons,  described  as 
"  directors,"  and  by  the  defendant  as  "  secretary,'^  of  a 
building  society,  the  defendant  was  held  personally  liable  (g). 
Where  a  bill  of  exchange  was  drawn  upon  the  purser  of  a 
mining  company  in  his  own  name  and  he  accepted  it  in  the 
form  "  Accepted  for  the  company,  A.  B.  purser,"  it  was 
held  that  he  was  personally  liable,  though  he  was  not  a 
member  of  the  company;   because  he  had  not  expressed 


(a)  Bvrrell  y.  Jonea^  3  B.  &  Aid.  47.  (*)  Leadbitter  v.  Farrow,  6  M.  &  S. 

(6)  BaUr,A9hur9t,  I  C,  A  M.7l^i  ZA&i  LeFetfreY.  Lloyd, bTnunt,  7 4&i 

and  see  Harper  t.  WUUamt,  4  Q.  B.  Sowerby  t.  Butcher,  2  C.  &  M.  368. 
219.  (/)  Price  v,  Taylor,  5  H.  A  N.  640  j 

(c)  7  Q.  B.  103,  109.  29  L.  J.  Ex.  331. 

(d)  Letch  T.   Nicholsom,  18  Q.  B.  iff)  Bottomley  y.  Fisher,  1  H.  A  C. 
503 ;  21  L.  J.  Q.  B.  311.  21J  ;  31  L.  J.  Kx.  417. 
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in    his    acceptance    a   sufficient     disclaimer    of    personal 
liability  (a). 

Bat  bills  and  notes  drawn^  accepted^  or  indorsed  by  a 
person  who  on  the  face  of  the  instrument  professes  to  act  by 
procuration,  as  by  using  the  term  ^^  per  proc,/'  do  not  bind 
the  agent ;  they  import  that  he  acts  under  authority,  and 
are  binding  on  the  principal,  if  the  authority  can  be 
proved  (A).  Where  a  bill  of  exchange  was  addressed  to  a 
mining  partnership  by  its  name,  and  was  accepted  by  the 
manager  in  his  own  name  with  the  addition  "per  proe.  the 

mining  company,"  and  the  manager  was  himself  a 

member  of  the  partnership,  he  was  held  to  have  bound  him- 
self as  such^  though  he  had  no  authority  to  accept  for  the 
other  partners  (c).      A  promissory  note   signed  by  two 
directors  of  an  incorporated  joint  stock  company  and  made 
in  the  form  "  we  two  directors  of  the  society,  by  and  on  be- 
half of  the  said  society,  promise  to  pay^"  etc.,  and  sealed 
with  the  seal  of  the  company,  was  construed  to  import  to 
bind  the  company  only  and  not  the  parties  signing  it,  who 
therefore  were  not  liable  upon  it  personally  (d). 
ExtriiiAio        Where  an  agent  contracts  in  writing,  so  as  to  make  him- 
atoncTr'^ot  self  personally  liable,  he  cannot  relieve  himself  from  liability 
admia«bio    ^y  evidence  that  he  contracted  as  acfent  for  a  principal,  or 
a  party  to    cvcn  that  the  other  party  knew  he  was  acting  as  agent  at 
conSact?     ^^^  time  of  contracting,  for  such  evidence  would  tend  to 
contradict  the  written  agreement  (e) .     So  also,  a  party  to  a 
written  contract  cannot  relieve  himself  from  liability  to  the 
other  party  merely  by  evidence  that  the  other  party  appear-^ 
ing  on  the  contract  was  an  agent  for  another  (/). 

A  broker  making  a  written  contract  for  the  sale  of  shares 
in  his  own  name,  is  personally  liable  though  he  may  be  known 
to  be  a  broker;  and  evidence  of  a  custom  of  a  particular  place 
to  send  in  brokers^  notes  without  disclosing  the  principals, 

(a)  Mare  ▼.  Charles^  5  E.  &  B.  165;  25  L.  J.  Ex.  848;  and  Bee 
978  ;  25  L.  J.  Q.  B.  119.  Undu$  v.  Melrose,  3  H.  &  N.  177 ; 

(b)  Attwood  v^ Mufiminge,  7  B.  &  C.       27  L.  J.  Ex.  826. 

278 ;  Alexander  v.  Mackenzie,  6  C.  B.  (e)  Magee  ▼.  Atkinson,  2  M.  &  W. 

766;  Siagg  t.  EUioii,  12  G.  B.  N.  S.  440;  Jones  y.  Littledale,  6  A.  &  £. 

378 ;  31  L.  J.  C.  P.  260.  486  ;  Higgins  v.  Senior,  8  M.  &  W. 

(c)  Owen  Y.  Van  Uater,  IOC. B.  318  ;  83 1 ;  mid  see  Wake  ▼.  Harrop,  cited 
Bee  Is'icholls  v.  Diamom),  9  Kx.  154.  ante^  p.  181. 

id)  Aggs  v.  NichoUoa,  1  H.  &  N.  (/)  lb. 
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was  held  inadmissible  to  relieve  the  broker  from  liability  (a). 
So^  a  broker  selling  goods  and  making  out  the  written  con- 
tract in  his  own  name  as  seller  is  personally  bonnd^  and  can* 
not  discharge  himself  by  showing  that  the  buyer  knew  he 
was  selling  the  goods  as  agent  for  another  (b) .  A  broker 
upon  a  sale  of  goods  gave  to  the  bayer  an  invoice  in  which 
he  described  himself  as  the  seller ;  it  was  held  that  he  was 
conclusively  bound  by  that  representation,  and  that  evidence 
was  not  admissible  to  show  that  he  was  known  at  the  time 
of  the  sale  to  be  selling  as  agent  only  (c).  Where  a  broker 
signed  a  sale-note  purporting  that  he  had  bought  for  a  prin- 
cipalj  but  without  naming  the  principal,  it  was  held  that 
evidence  was  admissible  of  a  usage  of  the  trade,  by  which, 
if  a  broker  did  not  disclose  the  name  of  his  principal  within 
a  reasonable  time,  he  was  himself  regarded  as  the  principal, 
and  that  under  such  usage  the  broker  became  liable  as  pur- 
chaser (t2). 


Where  the  contract  is  not  reduced  into  writing,  the  ques-  Contract 

not  ' 
ing. 


tion  whether  the  agent  or  the  principal  is  the  actual  party  to  "°*'  ^  ^"*' 


it  depends  upon  the  facts  and  circumstances  by  which  the 
contract  is  established.  The  question  can  arise  only  where 
the  other  contracting  party  is  acquainted  with  the  name  of 
the  principal  and  has  the  opportunity  of  contracting  with 
him  directly  instead  of  with  the  agent;  for  if  the  other  party 
has  no  knowledge  of  the  principal,  it  must  be  presumed  that 
he  primarily  credits  the  agent,  and  not  the  principal  («). 

Where  a  British  merchant  is  buying  for  a  foreigner,  ac-  contracu 
cording  to  the  general  understanding  of  merchants,  the  credit  J^^ 
is  considered  to  be  given  to  the  British  buyer,  and  not  to  principal, 
the  foreigner  (/).     This  is  not  a  rule  of  law;  it  is  merely  a 
presumption  of  fact  arising  from  the  improbability  that  the 


(a)  Ma^M  Y.  Atkinton,  2  M.  &  W.  187 ;  27  ib.  390. 

440.  (e)  Bee  Addigon  t.  Gandasegtd,  4 

(5)  Higgint  ▼.  Senior^  8  M.  &  W.  Taant.  574 ;  2  Smith's  L.  0.  5th  ed. 

834 ;  Reid  r.  Dreaper,  6  H.  &  N.  813 ;  302. 

30  L.  J.  Ex.  268.  (/)   Thompson  t.  Davenport,  9  B. 

(c)  Jonet  T.  Litiledale,  6  A.  &  E.  &  C.  78, 87,  88 ;  and  see  per  Parke,  B., 
486.  Hcald  v.  KentooHhy,  10  Ex.  739, 743 ; 

(d)  Humfreif  r.  Dale,  7  E.  &  B.  per  Maule,  J.,  Smtf'h  t.  AndersoHf  7 
266 ;  K.  B.  &  k.  1004 ;  26  L.  J.  Q.  B.  C.  B.  21,  33. 
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Sales  by 
auction. 


Contracts 
with  car* 
ncn. 


credit  should  be  given  to  the  foreigner,  and  if  the  contract 
is  made  expressly  with  the  foreigner  and  not  with  the  agent, 
the  latter  is  not  liable  (a). 

At  a  sale  by  auction  a  person  bidding  and  giving  his  own 
name  as  purchaser  is  prima  fade  the  contracting  party;  but 
if  he  was  bidding  as  agent  for  another  and  known  to  be  so 
to  the  auctioneer  or  to  the  seller,  it  may  be  a  question  of 
fact  whether  the  sale  was  made  with  the  agent  or  with  the 
principal  (6).  If  the  auctioneer  sells  without  at  the  time  of 
the  sale  disclosing  the  name  of  his  principal,  he  contracts 
personally,  and  may  sue  or  be  sued  in  his  own  name  (c). 

In  contracts  made  with  carriers  for  the  carriage  of  goods, 
it  is  often  a  question  whether  the  consignor  or  the  consignee 
is  the  party  to  the  contract  and  entitled  to  sue  the  carrier  or 
liable  to  be  sued  by  him.  In  general,  the  consignor  in  em- 
ploying the  carrier  is  merely  the  agent  of  the  consignee, 
who  is  the  actual  party  to  the  contract,  for  whose  benefit  it 
is  made,  and  for  whom  the  goods  are  carried  (d) ;  but  where 
the  contract  is  expressly  made  with  the  consignor  only,  or 
on  his  account  and  for  his  benefit  only,  he  is  the  party  to 
the  contract,  and  the  consignee  cannot  sue  or  be  sued  {e). 


Liability  of      Where  the  agent  is  the  actual  party  to  the  contract,  and 
principal     primarily  liable  to  be  sued,  the  principal  may  also  be  charged 
tract  made  upon  it,  under  certain  circumstances,  and  subject  to  certain 
J  ^^^  •     exceptions  and  conditions. 

^'  It  is  a  general  rule,  that  if  a  person  sells  goods,  (sup- 
posing at  the  time  of  the  contract  he  is  dealing  with  a  prin- 
cipal), but  afterwards  discovers  that  the  person  with  whom 
he  has  been  dealing  is  not  the  principal  in  the  transaction, 
but  agent  for  a  third  person,  though  he  may  in  the  mean- 
time have  debited  the  agent  with  it,  he  may  afterwards  re- 


(a)  Mahonjf  t.  KekuU,  14  C.  B.  890; 
Oreen  v.  Kopkt,  18  G.  B.  649 ;  25 
L.  J.  C.  P.  297 ;  and  see  Ti^Uon  y. 
Zulueta,  1  i  Q.  B.  405  ;  19  L.  J.  Q.  B. 
4d ;  Rhbourg  ▼.  Bt'^ckner,  8  0.  B.  N .  S. 
812  ;  27  L.  J.  C.  P.  90. 

(&)  mUiamson  y.  Barton,  7  H.  & 
N.  899  ;  31  L.  J.  Kx.  170. 

(r)  Hamton  y.  Roherdrau,  1  IVake, 
163 ;  Frankfyn  y.  Lamond,  4  C.  B. 


637 ;  Fisher  y.  Marsh,  34  L.  J.  Q.  B. 
177 ;  see  Spittle  y.  Lavender,  2  B.  &  B. 
452 ;  5  Moore,  270. 

{d)  Daicea  y.  Feck,  8  T.  R.  330 ; 
Duiton  y.  Solomonsony^B,  &  P.  582  ; 
WaitY.  Baker,  2  Ex.  1,  7;  Brown 
y.  Hodgson,  2  Camp.  36. 

(f)  Sargent  y.  Morris,  3  B.  &  Aid. 
277 ;  Joseph  y.  Knox,  3  Gamp.  320  ; 
Swain  r.  Shepherd,  1  M.  &  Rob.  223. 
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cover  the  amount  from  the  real  principal ;  subject,  however, 
to  this  qualification,  that  the  state  of  the  account  between 
the  principal  and  agent  is  not  altered  to  the  prejudice  of  the 
principal  '^  (a) .  So  also,  although  the  seller  at  the  time  of  the 
dealing  for  the  goods  was  informed  that  the  buyer  was  an 
agent  dealing  for  another,  if  he  was  not  informed  who  the 
principal  was,  so  as  to  give  him  the  means  of  electing  be- 
tween them  which  he  would  debit  with  the  price,  he  may 
afterwards,  upon  discovery  of  the  real  principal,  charge  him 
with  the  price  {b) .  '^  On  the  other  hand,  if  at  the  time  of  the 
sale  the  seller  knows,  not  only  that  the  person  who  is  no- 
minally dealing  with  him  is  not  principal  but  agent,  and  also 
knows  who  the  principal  really  is,  and,  notwithstanding  all 
that  Icnowledge,  chooses  to  makQ  the  agent  his  debtor,  deal- 
ing with  him  and  him  alone,  then,  according  to  the  cases  of 
Addison  v,  Oandasequi  {e)  and  Pater  son  v.  Oandasequi  {d), 
the  speller  cannot  afterwards,  on  the  failure  of  the  agent, 
turn  round  and  charge  the  principal,  having  once  made  his 
election  at  the  time  when  he  had  the  power  of  choosing  be- 
tween the  one  and  the  other ''  (e) . 

Upon  this  principle  it  is  held  that,  if  a  contract  be  made 
by  some  members  of  a  partnership  in  a  partnership  matter, 
but  in  their  own  names,  all  the  members  of  the  partnership 
may  be  charged  upon  it  as  principals,  although  the  other  party 
to  the  contract  did  not  know  who  they  were  {/) .  So,  where 
the  part  owner  of  a  ship  instructed  a  broker  to  effect  an  insur- 
ance upon  the  whole  of  it,  which  he  did  and  debited  that 
part  owner  with  the  amount  of  the  premiums,  and  the  other 
part  owners  afterwards  had  notice  of  the  insurance  and  as- 
sented to  it,  it  was  held  that  the  broker  might  charge  all  the 
part  owners  jointly  with  the  premium,  as  having  jointly  au- 
thorized the  insurance  (g) . 

Even  where  an  agreement  is  made  in  writing  between  conimcu 
two  parties,  extrinsic  evidence  is  admissible  to  show  that  one  ^"  ^^^"»?- 

(a)  Per  Lord  TcntcrHen,  C.J.,  Thomson  ▼.  Davenport,  9  B.  &  C.  78, 
Thomson  t.  Davenport,  9  B.  ^  C.  78,  66  ;  and  see  per  Liltledale,  J.,  ib.  90  ; 
86.  2  SmiOi's  L.  C.  5th  od.  309. 

(b)  Thornton  t.  Davenport,  snpra.  (/)   Beckham  v.  Drake,  9  M.  &  W. 
c)   4  Taunt.  674.                                   79  $  ante,  p.  277. 

(d)  15  East,  62.  (g)  Robinson  t.  Oleadow,  2  Biiig. 

(e)  Per     Lord    Tenterden,     C.J.,       N.  C.  156. 
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of  the  contracting  parties  was  agent  for  a  principal,  and 
acted  as  such  in  making  the  contract,  for  the  purpose  of 
charging  the  unnamed  principal  with  the  liability.  "  This 
evidence  does  not  contradict  the  written  instrument,  for  it 
does  not  deny  that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind ;  but  shows  that  it  also  binds  an- 
other, by  reason  that  the  act  of  the  agent  in  signing  the 
agreement  in  pursuance  of  his  authority  is,  in  law,  the  act 
of  the  principal  '^  (a).  And  where  the  contract  is  such  as  is 
required  to  be  made  in  writing  and  signed  by  the  party  or 
his  agent,  within  the  Statute  of  Frauds,  and  the  contract  is 
made  and  signed  by  the  agent  in  his  own  name,  the  un- 
named  principal  may  be  charged  upon  it  (6). 
Bills  of  ex.  '^The  case  of  bills  of  exchange  ia  an  exception  which 
pronnM^^  stauds  upon  the  law  merchant ;  and  promissory  notes  an- 
notee.  other,  for  these  are  placed  on  the  same  footing  by  the  statute 
of  Anne.  In  neither  of  these  can  any  but  the  parties  named 
in  the  instrument,  by  their  name  or  firm,  be  made  liable  to 
an  action  upon  it.''  Consequently,  if  a  person  uses  his  own 
name  as  party  upon  such  instruments,  though  he  acts  as 
agent  for  a  principal,  the  liability  is  exclusively  his,  and  the 
principal  caimot  be  charged  (c) .  If  he  uses  his  own  name  ex- 
pressly as  agent  only,  Bigniag  per  procurationem,  or  on  behalf 
of  others,  he  is  not  personally  liable,  unless  he  is  himself  a 
principal  whom  he  professes  to  bind,  because  he  does  not 
name  himself  as  party  {d). 
Contracts  Contracts  under  seal  are  another  exception ;  for  it  is  a 
under  seal,  j^j^  ^f  j^^^  ^^-^  contracts  under  seal,  that  no  person  can 

sue  or  be  sued  upon  such  instruments,  unless  they  are  ex- 
pressly named,  or  sufficiently  designated  therein  as  par- 
ties {e).  The  agent  can  bind  the  principal  only  by  an  exe- 
cution in  the  name  of  the  principal,  and  by  virtue  of  an  au- 
thority given  by  the  principal  under  seal  (/). 

(a)  Higgins  v.  Senior,  8  M.  &  W.  Walker,  2  Camp.  808 ;  Emly  v.  Lye, 

831.,  844  ;  Trueman  v.  Loder,  11  A.  15  East,  7 ;  BoiUmlet/  t.  FUher,  1 H. 

&  E.  589 ;  Beckham  y.  Drake,  9  M.  &  &  C.  211 ;  31  L.  J.  Ex.  417. 

W.  79  ;  2  H.  L.  0.  579.  (d)  See  ante,  p.  294. 

(6)  Higgim  v.  Senior,  8  M.  &  W.  (c)  Appleton  v.  Sinks,  5  East,  148 ; 

834,  844;  ante,  p.  152.  Berkeley  v.  Hardy,  5  B.  &  C.  355 ; 

(c)  Per   Parke,    B.,    Beckham    v.  ante,  p.  223. 

Drake,  9  M.  &  W.  79,  96  j  Siffkin  v.  (/)  Ante,  p.^265,  285. 
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The  above  right  to  charge  the  mmamed  principal^  upon  a  Condition 
contract  which  has  been  made  with  the  agent  alone,  is  sub-  ^jj^^ot 
ject  to  the  condition  that  the  principal  is  not  prejudiced  P"'<P^<^ 
thereby ;  and  it  is  barred  by  circumstances  which  render  it  claxgo£ 
inequitable  to  charge  him  (a). 

Thus,  where  goods  are  sold  to  an  agent  for  the  real  buyer, 
and  the  seller  takes  the  bills  of  the  agent  in  payment,  he 
thereby  makes  it  the  duty  of  the  principal  to  remit  funds  to 
the  agent  to  meet  the  bills  and  is  taken  to  authorize  him  to 
do  so,  and  the  seller  cannot  charge  the  principal  after  such 
remittance  is  made,  though  the  bills  may  be  dishonoured  (b). 
The  plaintiff  advertised  goods  for  sale  by  auction  upon  cer- 
tain conditions,  one  of  which  was  that  payment  should  be 
made  by  bills  at  three  months,  and  the  defendant  employed  a 
broker  to  bid  for  him,  who  became  a  purchaser  and  was  al- 
lowed by  the  plaintiff  to  take  the  goods  without  giving  bills ; 
the  defendant  paid  the  broker  on  the  supposition  that  he 
had  given  bills  according  to  the  conditions;  it  was  held 
that  the  plaintiff,  having  led  the  defendant  to  suppose  that 
he  had  taken  bills  from  the  broker,  was  precluded  from 
charging  him  as  principal  after  payment  to  the  broker  (c). 
Where  the  seller,  after  discovery  of  the  real  principal,  and 
after  the  day  of  payment  had  passed,  delayed  for  a  long  time  to 
make  any  claim  against  the  principal,  and  thereby  induced  him 
to  suppose  that  tJie  agent  only  was  treated  as  liable,  and  to 
give  the  agent  bills  for  the  amount  of  the  debt,  which  were 
negotiated  and  subsequently  dealt  with  on  the  supposition 
that  the  agent  only  was  liable,  it  was  held  that  the  seller 
was  thereby  precluded  from  charging  the  principal  {d). 

But  a  mere  payment  by  the  principal  to  the  agent  does  not 
discharge  him  as  against  the  creditor ;  unless  such  payment 
was  authorized  or  induced  by  the  representations  or  conduct 
of  the  creditor ;  it  being  the  duty  of  the  debtor  to  inquire 
after  and  pay  the  right  person  (e).     The  circumstance  that 


(a)  Thornton  ▼.  Davettport,  9  B.  &  (c)  HonfcUl  y.  FoMntUroy,  10  B. 

C.  78,  86,  88 ;  Smyth  ▼.  Anderson,  7  &  C.  755. 

G.  B.  21,  36  ;  Smethurgt  t.  Mitchell,  (d)  Smethunt  t.  Mitchell,  1  E.  &E. 

1  K.  &  B.  622,  630  J  28  L,  J.  Q.  B.  622;  28  L.  J.  Q.  B.  241. 

241,  246.  («)  Kumtr  v.  Suicercropp,  1  Camp. 

(6)  Smyth  V.  Anderson,  1  C.  L.  21.  lOU,   112;  Neaid  v.  Kenwort^,  10 
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the  agent  had  money  of  the  principal  in  his  hands  with 
which  he  might  have  paid  the  debt,  but  did  not,  and  which 
was  lost  through  his  insolvency,  does  not  preclude  the  cre- 
ditor from  resorting  to  the  principal  for  payment,  although 
he  may  have  previously  applied  to  the  agent  for  payment  (a) . 
So,  the  principal  is  not  discharged  merely  by  reason  of  his 
having  a  right  of  set-off  against  the  agent  (fc).  The  principal, 
having  bought  goods  through  an  agent,  left  them  in  his  hands 
for  resale,  and  they  were  sold  by  him,  but  the  price  was 
lost  through  the  insolvency  of  the  buyer ;  it  was  held  that 
the  original  seller  was  not  precluded  by  such  circumstance 
from  afterwards  charging  the  principal  (c) . 
Oharpng  If  the  Creditor,  having  contracted  with  an  agent,  after  dis- 
diroWges  covcry  of  the  principal  elects  to  charge  him,  he  cannot  after- 
agent,         wards  resort  to  the  agent  {d). 

Eight  of  Where  the  agent  is  the  actual  party  to  the  contract  and 
upon  con.  ^^^-i*!®^  *o  suo  upon  it,  the  principal  may  in  some  cases,  and 
tract  made  under  Certain  conditions,  intervene  and  claim  the  benefit. 

'  One  of  several  joint  owners  of  goods,  acting  for  all,  sold 
them  to  a  purchaser  who  did  not  know  that  other  persons 
had  any  interest  in  the  transaction;  it  was  held  that  all 
the  owners  might  join  in  suing  for  the  price ;  and  the  Court 
said  ^'  the  action  may  be  maintained  either  in  the  name  of 
the  person  with  whom  the  contract  was  actually  made,  or  in 
the  name  of  the  parties  really  interested  '^  {e) .  A  person 
bought  goods  in  his  own  name  only,  but  himself  and  two 
others  were  jointly  interested  in  the  purchase ;  it  was  held 
they  might  all  join  in  suing  the  vendor  for  a  breach  of  the 
contract ;  and  it  was  laid  down  by  the  Court  that  "  if  an 
agent  makes  a  contract  in  his  own  name,  the  principal  may 
sue  and  be  sued  upon  it ;  for  it  is  a  genei'al  rule,  that  when- 
ever an  express  contract  is  made,  an  action  is  maintainable 


Ex.  739;  24  L.  J.  Ex.  76,  77;  and  (c)  Campbell  Y.  Ifick8,28L.  J.  Ex. 

see  Campbell  y.  Hicks;  Maefarlane  70. 

T.  QiaunocopulOy  3  H.  &  N.  860 ;  28  (<2)  See  Thornton  ▼.  Davenport^  9 

L.  J.  Ex.  72.  B.  &  C.  78  :  2  Smith's  L.  C.  5th  ed. 

{a)  Maefarlane    y.   Oiaunocopulo,  309. 

supra,  (e)  Skinner  v.  Slocks,  4  B.  &  Aid. 

(i)  JFarinff  v.  Favencky  1  Camp.  85.  437. 
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upon  it^  either  in  the  name  of  the  person  with  whom  it  was 
actually  made^  or  in  the  name  of  the  person  with  whom^  in 
point  of  law^  it  was  made''  (a).  So^  upon  a  loan  of  partner- 
ship money  advanced  by  one  partner  as  agent  for  the  firm^ 
all  the  partners  may,  in  general^  sue  for  its  recovery  (b) ; 
and  where  partnership  money  is  deposited  with  a  banker  to 
the  account  of  one  of  the  partners^  the  banker  may  be  liable 
to  an  action  at  the  suit  of  all^  if  the  partner  in  opening  the 
account  was  acting  as  agent  for  the  partnership ;  though  the 
mere  fact  of  the  money  being  partnership  property  would 
not  be  sufficient  to  establish  the  agency  (c) . 

In  the  case  of  Sims  v.  Bond  {d)  it  appeared  that  the  ma- 
naging owner  of  a  ship  having  received  money  on  account 
of  the  freight  paid  it  into  an  account  kept  in  his  own  name 
by  the  defendants  as  bankers^  and  the  question  was  whe- 
ther the  plaintiffs,  who  were  other  part  owners  of  the  ship 
could  sue  the  bankers  upon  the  transaction  as  for  money 
lent  upon  their  account;  the  Court  said:  ''It  is  a  well  esta- 
blished rule  of  law^  that  where  a  contract,  not  under  seal, 
is  made  with  an  agent,  in  his  own  namc^  for  an  undisclosed 
principal,  either  the  agent  or  the  principal  may  sue  upon 
it;  the  defendant  in  the  latter  case  being  entitled  to  be 
placed  in  the  same  situation,  at  the  time  of  the  disclosure 
of  the  real  principal^  as  if  the  agent  had  been  the  con- 
tracting party.  This  rule  is  most  frequently  acted  upon  in 
sales  by  factors,  agents,  or  partners,  in  which  cases  either 
the  nominal  or  real  contractors  may  sue;  but  it  may  be 
equally  applied  to  other  cases;  and  we  do  not  say  that 
where  a  person  lends  money  nominally  on  his  own  account, 
but  really  on  account  of,  and  as  the  loan  of  another,  the 
real  lender  may  not  sue  for  the  money.  But  where  money 
is  lent  by  another  in  his  own  name,  the  plaintiff,  who 
alleges  that  he  was  in  reality  the  lender,  must  prove  that 
fact  distinctly  and  clearly.  He  must  show  that  the  loan, 
though  nominally  that  of  another,  was  really  intended  to 
bo  his  own.'* — This  it  was  held  that  the  plaintiffs  in  the  case 

(a)  CotAay  v.  Fennell,  10  B.  &  C.  (c)   Cooke  r,  Seeley,   2  Ex.  746 ; 

671.  SifM  ▼.  Bntiain,  4  B.  &  Ad.  875; 

{h)  AUxander  t.  Barker,  2C.  &  J.  Sims  r.  Bond,  5  B.  A  Ad.  389. 
133.  {(l)  5  B.  A  Ad.  389. 
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Eight  of     had  failed  to  do;  they  only  showed  that  the  money  was  their 

prindpal  _, 

upon  con.    property. 

b**^*  ^°  One  of  a  firm  of  partners,  acting  for  the  firm,  advanced  a 
loan  of  money  and  took  a  guarantee  for  the  payment  con- 
tained in  a  letter  written  by  the  defendant  to  him  alone ;  it 
was  held  that  all  the  partners  might  join  in  suing  upon  the 
guarantee  (a). 

Where  an  agreement  is  made  in  writing  between  two 
parties,  extrinsic  evidence  is  admissible  to  show  that  one  of 
the  contracting  parties  was  agent  for  a  principal  and  acted 
as  such  agent  in  making  the  contract,  in  order  to  give  the 
benefit  of  the  contract  to  the  unnamed  principal ;  and  this 
evidence  in  no  way  contradicts  the  written  agreement  (b) ; 
such  evidence  is  admissible  where  the  contract  is  required 
to  be  in  writing  by  the  Statute  of  Frauds  (c).  An  excep- 
tion occurs  with  bills  of  exchange  and  promissory  notes 
upon  which  by  the  law  merchant  no  person  can  claim  but 
the  parties  named  in  the  instrument ;  though  the  party  en- 
titled upon  such  instrument  be  an  agent,  the  action  must 
be  brought  in  his  name  and  cannot  be  brought  in  the  name 
of  the  principal  who  is  not  a  party  (d).  Another  exception 
occurs  with  contracts  under  seal  (a). 

The  right  of  the  principal  to  intervene  and  claim  the 
benefit  of  the  contract  made  by  his  agent  may  be  excluded 
by  the  terms  or  circumstances  of  the  contract  expressly  re- 
stricting the  title  under  it  to  the  actual  party.  As,  where  a 
contract  was  made  by  one  of  several  partners  in  his  in- 
dividual capacity,  who  at  the  time  declared  that  he  alone 
was  interested  in  it,  it  was  held  that  the  other  partners 
could  not  join  in  an  action  upon  such  a  contract,  although 
they  might  be  jointly  interested  (/).  So,  a  person  contract- 
ing with  another  in  consideration  of  the  known  personal 
capabilities  or  character  of  the  latter,  cannot  be  made  liable 
to  another  person  for  whom  the  latter  was  in  fact  acting  as 


(a)  OarreU  v.  Handl^,  4  6.  &  G.  East,  272. 

664.  (d)  See  anle,  p.  298. 

(b)  Higgins  v.  Senior^  8  M.  &  W.  («)  See  ante^  p.  223,  298. 

834,  844;  and  sec  ante,  p.  297.  (/)  Lucas  y.  De  la  C(mr,  1  M.  & 

(e)  Ih. ;  Bateman  v.   PhilUpM,   15  S.  249. 
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agent  {a).  Where  a  person  executed  a  charterparty  in  which 
he  was  described  as  *^  owner  of  the  ship/'  it  was  held  that 
evidence  was  not  admissible  to  show  that  he  was  not  owner, 
but  contracted  merely  as  agent  of  the  owner,  in  order  to 
entitle  the  real  owner  to  sue  upon  the  charterparty  (fe) ; 
and  it  was  said  that,  if  the  contract  had  been  made  in  the 
agent's  name  merely,  without  describing  himself  as  owner, 
it  might  have  been  shown  that  he  was  agent  only,  and  that 
the  plaintiff  was  the  principal  (c). 

The  right  of  an  unnamed  principal  to  intervene  and  claim  Condition 
the  benefit  of  the  contract  made  by  his  agent  is  subject  to  ^^/p^y 
the  condition  that  the  other  party  to  the  contract  is  not  pre-  j»  "^M*"*' 
judiced  thereby.  the  princf- 

Thus,  if  an  agent,  entrusted  with  the  possession  of  goods  ^  ■'**"^* 
by  the  owner,  sells  them  as  his  own,  and  the  buyer  does  not 
know  that  he  is  an  agent  in  the  transaction,  though  the  real 
principal  may  intervene  and  bring  an  action  in  his  own  name 
against  the  buyer  for  the  price  of  the  goods,  yet  the  buyer 
may  set  off  in  such  action  any  debts  previously  due  to  him 
from  the  agent  against  the  demand  of  the  principal  {d) . 
But  if  the  buyer  knows  at  the  time  of  the  sale  that  the  ap- 
parent seller  is  an  agent,  though  he  may  not  know  who  the 
principal  is,  he  is  not  entitled  to  set  off  the  debts  due  to 
him  from  the  agent  against  the  demand  of  the  real  prin- 
cipal (e).  And  if  the  buyer  deals  through  an  agent,  the 
knowledge  of  such  agent  that  the  goods  are  not  the  goods 
of  the  apparent  seller  is  equivalent  to  knowledge  of  that 
fact  in  the  buyer,  and  disentitles  him  to  the  set-off  (/) . 

As  a  factor  is  authorized  to  receive  payment  for  goods 
sold  by  him  for  a  principal,  payment  to  the  factor  is  a  good 
discharge  to  the  buyer  against  a  subsequent  demand  by 


(a)  See  Robson  ▼.  Drwnmomd^  2  6. 
&  Ad.  303. 

(5)  Humble  y.  Hunter,  12  Q.  B. 
810. 

(r)  Per  Patteson,  J.,  ib,  p.  316. 

(d)  Rabone  t.  WUliame,  7  T.  B. 
360  11.  (a) ;  Stracey  ▼.  Deetf,  ih,  361 
n.  (e) ;  George  ▼.  Claggetty  ib.  359 ; 
Carr  y.  HinckUff.  4  B.  &  C.  547 ; 
Purchell  v.  Salter,  1  Q.  B.  197. 


(0)  Moore  y.  Clementeon,  2  Camp. 
22;  Baring  y.  Corrie,  2  B.  &  Aid. 
137  ;  Fish  y.  Kempton,  7  C.  B.  687  ; 
Ferrand  y.  Bieehoffekeim^  4 C. B.N.  S. 
710;  27  L.  J.  C.  P.  302;  Sementa 
y.  Brineleg,  18  C.  B.  N.  S.  467 ;  34 
L.  J.  C.  P.  161. 

(/)  Dresser  v.  Norwood^  14  C.  B. 
N.  S.  574  ;  17  ib.  466 ;  32  L.  J.  C.  P. 
201 ;  34  ib.  48. 
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the  principal,  although  the  buyer  in  dealing  with  the  factor 
had  notice  that  he  was  acting  for  another,  and  could  not 
enforce  against  the  principal  a  set-off  of  debts  due  from 
the  factor  {a) .  In  a  recent  case  it  appeared  that  the  plain- 
tiff carried  on  the  business  of  a  wine  merchant  by  a  clerk, 
who  conducted  the  business  as  apparent  owner,  and  in  the 
course  of  the  business  sold  and  delivered  goods  to  the  de- 
fendant in  part  satisfaction  of  a  debt  owing  from  himself  to 
the  defendant;  it  was  held  that  the  liability  of  the  defendant 
to  the  plaintiff  for  the  price  of  the  goods  so  sold  depended 
not  merely  on  the  question  whether  the  plaintiff  was  the  real 
owner  of  the  business,  but  upon  the  question  whether  the 
plaintiff  had  enabled  the  clerk  to  hold  himself  out  as  the 
owner,  and  whether  the  defendant  had  dealt  with  him  as 
such,  in  which  case  the  plaintiff,  if  he  adopted  the  contract 
of  his  agent,  must  take  it  subject  to  the  agreement  of  set-off 
and  would  not  be  entitled  to  recover  the  price  (6). 
Claim  ot  The  intervention  of  the  principal  to  take  the  benefit  of 

^imrgos  ^^^  contract  discharges  the  right  of  action  at  the  suit  of  the 
liability  to  agent  (c) .  So,  if  the  broker  who  has  sold  goods  for  a  prin- 
cipal without  disclosing  his  name,  afterwards  gives  the  name 
of  the  principal  and  refers  the  buyer  to  him  for  completion, 
the  buyer  becomes  debtor  to  the  principal  and  his  liability 
to  the  agent  is  discharged ;  and  it  makes  no  difference  in 
this  respect  that  the  agent  is  acting  under  a  del  credere  com- 
mission by  which  he  is  personally  responsible  to  his  princi- 
pal for  the  price  (d).  So.,  payment  by  the  debtor  to  the 
principal  is,  in  general,  a  discharge  as  against  the  agent ; 
but  in  an  action  brought  by  the  agent  the  defendant  cannot 
set-off  at  law  a  debt  due  from  the  principal,  because  not 
a  debt  due  from  the  plaintiff  to  the  defendant  within  the 
terms  of  the  statute  of  set-off  {e) ;  such  a  set-off  might,  how- 
ever, be  made  available  upon  equitable  grounds  (/). 

A  factor  who  has  a  lien  on  the  price  of  the  goods  sold  for 

(a)  Drinkwaterv^Ooodieinyl  Coyrp.  (d)  Morrit  v.  Cleaiby^  4  M.  &  S. 

261 ;   Warner  v.  M'Kay,  1  M.  &  W.  566. 

591 ;  explained  in  Fish  ▼.  Kempton^  {e)  Isherg  v.  Bowden,  8  Ex.  852. 

7  C.  B.  687.  (/)  See  17  &  18  Vict.  c.  128,  s.  83 ; 

{b)  Ramaxotti  v.  Bowring,  7  C.  B.  Cochrane  v.  Green^  9  C.  B.  N.  S.  448 

N.  S.  851 ;  29  L.  J.  C.  P.  30.  30  L.  J.  C.  P.  97  ;  poet.  Chap.  IV 

(c)  Sadler  y.  Leigh,  4  Camp.  195.  Sect.  XII,  "  Set-off." 
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his  balance  of  accoant  against  his  principal^  acquires  thereby 
the  right  to  enforce  payment  to  himself  in  opposition  to  the 
principal  to  the  amount  of  the  lien  ;  and  a  payment  by  the 
buyer  to  the  factor  to  the  amount  of  the  lien  is  a  discharge 
of  the  debt  of  the  buyer,  notwithstanding  notice  of  revoca- 
tion of  the  authority  of  the  factor  to  receive  payment  (a) . 
So,  an  auctioneer,  having  a  lien  on  the  price  of  the  goods  for 
his  charges,  may  maintain  an  action  to  recover  it  in  his  own 
name ;  and  a  plea  of  payment  to  the  principal,  not  showing 
that  the  lien  of  the  auctioneer  has  been  satisfied,  is  no  de*> 
fence  to  the  action  by  him  (h) . 

If  a  person  describes  himself  as  contracting  as  agent  with-  Contr»ctbj 
out  naming  his  principal,  and  is  in  fact  himself  the  principal,  J^S  who 
he  may,  in  general,  be  charged  with  the  liability  upon  the  »•  himself 
contract,  or  claim  the  benefit  of  it  as  principal.     A  charter-  paL 
party  made  between  the  plaintiff,  the  shipowner,  and  the 
defendant,  the  charterer,  in  the  cisual  form  contained  the 
following  clause,  "This   charterparty  being  concluded   by 

(the  defendant)  on  behalf  of  another  party  resident 

abroad,  it  is  agreed  that  all  liability  of  the  former  ceases  as 
soon  as  he  has  shipped  the  cargo,^^  but  no  party  was  named 
on  whose  behalf  the  charterparty  was  made ;  it  was  held 
that  the  plaintiff  might  show  that  the  defendant  was  in  fact 
the  owner  of  the  goods,  and  the  principal  for  whom  they 
were  carried,  in  order  to  charge  him  in  an  action  upon  the 
charterparty  for  the  freight  (c).  Upon  a  similar  charter- 
party  which  was  expressed  to  be  made  between  the  defend- 
ant of  the  one  part  and  the  plaintiff  ''as  agent  of  the 
freighter ''  of  the  other  part,  and  in  which  it  was  stipulated 
that  "being  concluded   on  behalf  of  another  party  it   is 

agreed  that  all  responsibility  on  the  part  of (the  plaintiff) 

cease  as  soon  as  the  cargo  is  shipped,'^  but  no  person  was 
named  in  the  charterparty  as  freighter;  it  was  held  that 
the  plaintiff,  who,  it  appeared,  was  in  fact  himself  the  real 

(a)  Drinhoater  y.  Ooodwin,  Cowp.  954,  commenting  upon  Coppin  t. 
251 ;  Hudatm  t.  Granger,  5  B.  &  Aid.  Walker,  7  Taunt.  237,  and  Coppin 
27.  ▼.  Craig,  7  Taunt.  243  j  Holmes  ▼. 

(b)  Williame  r.  Millington,  1  H.  Tuiton,  5  £.  &  B.  65. 

BL  81 J  JZoWiwonT.  Rutier,  4  B.  &  B.  (c)  Carr  v.  Jackeon,  7  Ex.  382. 
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Contract  by  freighter,  and  not  merely  an  agent  in  the  matter,  was  en- 
agecit  who  ^tled  to  suo  as  principal  for  a  breach  of  the  charterparty, 
w  himself  and  that  the  limitation  of  his  responsibility  applied  only  to 
paL  his  character  as  agent,  and  that  as  principal  his  responsi- 

bility continued  after  the  cargo  was  shipped  {a) . 

Where  a  person  makes  a  contract  expressly  as  agent  for 
another  person  named  as  principal  in  the  contract,  but  is 
himself  the  real  principal,  it  seems,  as  a  general  rule,  that 
he  is  not  entitled  to  show  himself  to  be  the  real  principal 
and  sue  in  his  own  name  (b) .  The  plaintiff  contracted  with 
the  defendant  in  writing  for  the  purchase  of  an  estate,  ex- 
pressly as  agent  for  another  person  named  in  the  contract 
as  principal,  but  without  any  authority  from  the  latter,  and 
being  himself  the  real  principal  in  the  transaction,  and  paid 
a  deposit  in  part  payment  of  the  purchase  money ;  it  was 
held  that  he  could  not  maintain  an  action  to  recover  the 
deposit,  without  giving  notice  to  the  defendant  of  his  real 
position  as  principal  (c).  JThe  plaintiff  made  a  written  con- 
tract for  the  sale  and  delivery  of  goods  to  the  defendant,  in 
which  he  described  himself  as  agent  for  a  named  principal, 
and  the  defendant  after  having  full  knowledge  that  the 
plaintiff  was  not  an  agent  as  described,  but  was  the  real 
principal  in  the  transaction,  accepted  a  part  delivery  of  the 
goods  from  the  plaintiff  and  paid  for  them ;  it  was  held  that 
he  could  not  afterwards  refuse  to  receive  and  pay  for  the 
remainder,  and  that  the  plaintiff  might  sue  in  his  own  name 
for  his  default  in  doing  so  {d) . 

A  trader,  carrying  on  business  in  the  name  of  A.  &  Co., 
executed  for  the  benefit  of  his  creditors  an  inspectorship 
deed,  which  appointed  the  defendants  inspectors,  and  al- 
lowed the  trader  to  carry  on  his  business  under  their  con- 
trol; the  defendants  signed  an  order  to  the  plaintiff  for 
goods  for  the  lise  of  the  business  in  the  form  '^for  A.  &  Co.;'* 
the  plaintiff  sent  the  goods  and  sued  the  defendants  for  the 
price;  it  was  held  that  the  defendants  had  not  rendered 

(a)  Schmalz  v.  Avery,  16  Q.  B.  656 ;  Booth^  1  H.  &  G.  808 ;  32  L.  J.  Kx. 
20  L.  J.  Q.  B.  228 ;  36  L.  J.  Ex.  211.  106. 

(b)  See  Bicherton  v.  Burrell,  5  M.  &  (c)  Bickertan  y.  Burrell^  6  M.  &  S. 
S.  888 ;  Banner  t.  Orotey  15  M.  &  W.  883. 

859 ;  Boulton  y.  Jonet^  2  H.  &  N.  (d)  Bayner  y.  Orote^  15  M.  &  W. 

664 ;  27  L.  J.  Ex.  117  ;  Bardman  y.      869. 
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themselyes  liable  by  their  signature^  becaase  they  expressed 
themselves  as  signing  for  a  named  principal^  and^  therefore^ 
they  could  be  charged  only  as  the  real  principals  carrying  on 
the  business  of  A.  &  Co. ;  but  that  by  the  term^  of  the  deed 
they  were  not  constituted  principals  in  the  business  (a). 

Where  a  person  makes  a  contract  expressly  as  agent  for  Contract 
another  person  named  as  principal^  without  any  authority  to  |^^Qt  inth. 
do  so,  and  not  being  himself  the  principal,  he  cannot  be  ^"J*  ^^^^^ 
charged  upon  the  contract  either  as  party  to  it,  or  as  princi- 
pal (h).  The  defendant  made  a  charterparty  in  the  name  of 
another  and  signed  it  as  agent  without  authority  to  do  so, 
and  the  supposed  principal  repudiated  the  contract ;  it  was 
held  that  the  agent  could  not  be  charged  personally  in  an 
action  upon  the  contract,  though  he  knew  that  he  had  no 
authority  to  make  it  (c).  So,  where  a  husband  went  abroad, 
leaving  his  wife  with  authority  to  order  goods  on  his  credit 
for  the  use  of  herself  and  family,  and  died  during  his  absence, 
whereby  the  authority  ceased,  and  the  wife  until  she  received 
notice  of  his  death  continued  to  order  goods  as  before ;  it 
was  held  that  she  was  not  liable  for  the  goods  supplied  after 
her  husband's  death,  but  before  notice  of  it,  because  she 
had  not  pledged  her  own  credit  {d) ;  nor  could  the  executor 
of  the  husband  be  charged  for  the  goods,  because  the  au- 
thority to  order  them  was  revoked  by  his  death  (e). 

But  where  a  person  assumes  to  contract  for  another  as 
his  agent,  he  impliedly  warrants  to  the  other  contracting 
party  that  he  in  fact  possesses  the  authority  which  he  as- 
sumes to  exercise;  and  if  he  does  not  possess  the  au- 
thority assume<),  he  is  liable  to  an  action  for  the  breach  of 
such  warranty  (/) .    If  a  person  assumes  to  make  a  contract 


(a)  Redpath  y.  TTi^y,  L.  B.  1  Ex. 
835. 

(b)  LewU  T.  yicholson,  18  Q.  B. 
503 ;  21  L.  J.  Q.  B.  811 ;  and  the 
cases  cited  infl'a. 

(c)  Jenkins Y,ButeMnson,lS(i.B. 
744. 

(d)  8m<miT,Ilbery,10M.itW.l. 

(e)  Blades  ▼.  Free,  9  B.  &  G.  167. 
(/)  Randell  t.   Trimen,  18  C.  B. 

786;  25  L.  J.  C.  P.  807;   Sinume 


▼.  Paichett,  7  £.  &  B.  668 ;  26  L. 
J.  Q.  B.  195;  CoUen  ▼.  Wright,  7 
E.  A  B.  801;  27  L.  J.  Q.  B.  215, 
in  the  Exchequer  Chamber,  Cock- 
bum,  C.J.,  dieeerUienie,  being  of 
opinion  that  there  is  no  such  implied 
warranty,  and  that  the  pretended  agent 
can  be  made  liable  onlj  on  the  ground 
of  fraud.  Foto  ▼.  Davie,  1 E.  B.  &  S. 
220 ;  80  L.  J.  Q.  B.  257 ;  Hughee  v. 
Graeme,  38  L.  J.  Q.  B.  835. 

X2 
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^^*T^  as  agent  for  another,  knowing  that  he  has  no  such  authority, 
agent  with-  he  also  becomes  liable  to  an  action  for  the  damages  conse- 
rity.*^  °  quent  upon  his  false  and  fraudulent  representation  (a) .  The 
defendant  accepted  a  bill  '^  by  procuration  of  ^^  the  drawee, 
knowing  that  he  had  no  authority  to  do  so,  and  the  drawee 
repudiated  the  acceptance;  it  was  held  that  the  indorsee, 
who  had  sued  the  drawee  and  been  nonsuited,  though  he 
could  not  charge  the  defendant  as  acceptor,  might  maintain 
an  action  against  him  for  falsely  representing  that  he  had 
authority  to  accept  by  procuration  (6). 

(a)  PolkUl  y.  Walier,  3  B.  &  Ad.  (b)  PoUiUl  v.  WalteTy  8  B.  &  Ad. 

114;  Smout y.  Ilbery,  10  M.  &  W.  1, 9.       114;  ante,  p.  187. 
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In  contracts  which  are  founded  upon  agreement  the  matter  The  matter 
of  the  contract  is  comprised  in  the  terms  of  the  agreement.  jILS^' 
The  matter  of  the  agreement  may  be  varied  according  to  the 
object  to  be  effected ;  and  contracts  may  be  specifically  dis- 
tinguished^ according  to  the  matters  and  purposes  to  which 
they  are  applied ; — as,  contracts  of  sale,  of  land,  or  of  goods ; 
contracts  between  landlord  and  tenant;  contracts  of  bail- 
ment ;  of  carriers ;  contracts  of  insm-ance ;  of  guarantee ; 
bills  of  exchange  and  promissory  notes ;  and  others. 

The  general  rules  and  principles  of  the  law  of  contract 
receive  a  particular  application  in  each  distinct  species  of 
contract ;  and  the  investigation  in  detail  of  that  application 
constitutes  the  law  of  that  species  of  contract.     Such  de- 
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tailed  investigation  is  tlie  proper  subject  of  separate  treatises, 
and  is  not  within  the  limits  of  an  elementary  treatise,  which 
is  concerned  only  with  the  general  rules  and  principles  of 
the  law  of  contract,  and  their  general  application.  The 
matter  of  a  contract,  however,  is  subject  to  various  modifi- 
cations and  considerations  of  a  general  character,  attended 
with  general  results  and  consequences,  and  independent  of 
the  specific  application  or  purpose  of  the  contract;  and 
these  general  characteristics  of  the  matter  of  a  contract  re- 
quire here  to  be  noticed. 

The  matter  of  an  agreement  creating  a  contract,  it  has  been 
shown,  consists  in  a  promise,  and,  if  the  promise  is  given 
for  a  consideration,  in  the  consideration  for  the  promise  {a). 
The  consideration  and  the  promise,  as  forming  the  matter  of 
the  contract,  may  be  conveniently  treated  of  separately. 

The  consi-       The  consideration  is  the  equivalent  or  return  for  which  the 
Whcn^noT  promise  is  given ;  and  in  the  English  law  it  is  a  necessary 
cesaary.      element  in  an  agreement,  besides  the  promise,  in  order  to 
create  a  contract  by  mere  agreement.     The  object  of  this  re- 
quirement is  to  avoid  the  risk  of  giving  a  binding  efiect  to 
promises  made  inadvertently,  and  without  an  obligatory  in- 
simplecon-  tention  j  and  with  this  object  the  law  provides  that  all  pro- 
tract*,       jniges  not  made  by  way  of  bargain,  in  return  for  a  valid  con- 
sideration, are  void  of  effect  as  simple  contracts  (fc) . 
under^i.       Contracts  made  in  the  form  of  a  deed  under  seal,  or  created 
by  record  do  not  require  a  consideration.  The  formality  of  the 
contract  alone  gives  sufficient  security  of  a  deliberate  inten- 
tion and  renders  the  promise  legally  binding.     Hence,  gra- 
tuitous promises,  which  are  not  given,  by  way  of  bargain, 
for  a  consideration,  though  they  cannot  be  made  binding  in 
the  form  of  a  simple  contract,  may  be  rendered  obligatory  by 
using  the  form  of  a  contract  under  seal.     A  deed  may  also 
be  used  to  give  effect  to  an  agreement  containing  a  valid 
consideration ;  and  in  such  case,  if  the  deed  does  not  state 
the  consideration,  or  does  not  state  it  completely,  the  par- 
ties may  prove  the  consideration,  if  required,  by  extrinsic 
evidence,  provided  it  is  not  inconsistent  with  the  deed  (c) . 

(a)  See  ante,  pp.  9, 10.  (c)  Ante,  p.  84  i  Le\fch%UPs  caae, 

{b)  Ante,  p.  10.  L.  R.  1  Eq.  321. 
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An  apparent  exception  to  the  role  that  a  consideration  is  mu  of  ex- 
essential  in  simple  contracts  arising  from  agreement  occurs  ^^^ 
in  bills  of  exchange  and  promissory  notes.  Bills  of  exchange  miMorr 
by  the  custom  of  merchants  are  valid  without  the  considera-  '^^ 
tion  appearing  in  express  terms  on  the  face  of  the  instru- 
ment (a) ;  and  promissory  notes  are  placed  on  the  same  foot- 
ing with  bills  of  exchange^  in  this  respect,  by  the  statute  3 
&  4  Anne,  c.  9  ;  so  that  the  payee  or  indorsee  of  a  promis- 
sory note  may  maintain  an  action  upon  it,  in  the  same  man- 
ner as  upon  a  bill  of  exchange,  without  allegation  or  proof  of 
a  consideration  for  the  promise  (b). 

A  consideration  is  really  necessary  in  these  contracts,  as 
it  is  in  all  other  simple  contracts  arising  from  agreement ; 
but  a  bill  of  exchange  or  a  promissory  note  raises  a  prima 
fade  presumption  of  value  received  for  it,  sufficient  to  sus- 
tain the  promise,  without  further  proof  of  consideration  (c). 
The  original  negotiation  and  every  indorsement  of  these  in- 
struments is  presumed  to  have  been  made  for  value,  until 
such  presumption  is  rebutted  by  proof  to  the  contrary  {d) . 
Consequently,  if  the  consideration  of  a  bill  of  exchange  or 
promissory  note  is  put  in  issue,  the  onus  probandi  lies  on  the 
party  denying  the  consideration  {e) .  There  is  a  rule  of  law, 
however,  that  proof  of  fraud  or  illegality  in  the  inception  of 
the  bill,  or  that  it  has  been  lost,  or  stolen,  will  turn  the  pre- 
sumption the  other  way,  and  will  compel  the  holder  to  prove 
that  he  gave  consideration  for  it  (/). 

• 

The  adequacy  of  the  consideration,  in  point  of  value,  as    dequacy 
an  equivalent  for  the  promise  is  immaterial  in  English  law.  ^^^^^^'' 
The  parties  are  at  liberty  to  make  what  bargains  they  please ; 
and,  provided  the  consideration  agreed  upon  is  such  that  the 
law  can  recognize  its  existence,  the  adequacy  of  it  in  value 


(a)  PiUam  y.  Mieropy  8  Burr.  1672, 
1674 ;  and  see  ante,  p.  106. 

(&)  See  Clerke  t.  Martin,  2  L. 
Bajm.  757 ;  Brown  y.  Marrtiden,  4 
T.  IL  148 ;  Bylee  on  Bills,  8th  ed. 
108. 

(c)  Per  Abbott,  C J.,  SoUiday  y. 
AiHn»o%y  5  B.  &  G.  501, 503. 

(d)  See  Bylee  on  Bills,  8th  ed.  106. 


(0)  MUls  y.  Barber,  1  M.  &  W. 
425. 

(/)  MillM  y.  Barber,  1  M.  &  W. 
425,  432 ;  Bailetf  y.  BidweU,  18  M. 
&  W.  73  ;  Smith  y.  Braine,  16  Q.  B. 
244;  20  L.  J.  Q.  B.  201 ;  Harvey 
y.  Towere,  6  Ex.  656 ;  Mather  y.  Lord 
Maidstone,  1  C.  B.  N.  8.  273  ;  26  L. 
J.  C.  P.  58 ;  and  see  ante,  p.  282. 
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Adequacy 
of  the  con- 
sideration. 


Good  and 
valuable 
conddera- 
lions. 


as  a  return  for  the  promise  is  left  wholly  to  the  estimation  of 
the  parties  to  the  agreement  (a). 

The  consideration  that  the  plaintiff  would  give  up  to  the 
defendant  a  document,  purporting  to  be  a  guarantee,  was 
held  sufficient,  notwithstanding  the  document  intended  in 
the  agreement  and  given  up  to  the  defendant  was  invalid  as 
a  guarantee ;  the  Court  saying  that  they  could  not  inquire 
into  the  object  or  motive  of  the  defendant  in  wanting  the 
document  {b).  The  execution  by  the  plaintiff  of  an  inden- 
ture of  apprenticeship  for  binding  the  defendant's  son  to 
him  as  apprentice,  was  held  to  be  a  sufficient  considera- 
tion for  an  I.  0.  U.  given  by  the  defendant  to  secure  the 
premium,  although  the  indenture  was  void  by  the  statute 
8  Anne,  c.  9.  s.  38,  for  not  truly  setting  forth  the  considera- 
tion (c) .  The  consideration  that  the  plaintiff  consented  to 
allow  the  defendant  to  weigh  two  boilers  of  the  plaintiff  was 
held  sufficient;  because  the  defendant  could  not  have  ob- 
tained it  without  the  plaintiff's  consent,  and  the  Court  could 
not  inquire  into  his  reasons  for  wanting  it,  or  what  benefit 
he  expected  to  derive  {d) . 

For  some  purposes  what  is  called  a  good  or  meritorimis  con- 
sideration is  recognized  as  distinguished  from  a  valuable  one. 
According  to  Blackstone  '^  a  good  consideration  is  such  as  that 
of  blood,  or  of  natural  love  and  affection, — being  founded  on 
motives  of  generosity,  prudence,  and  natural  duty.'' 

The  phrase  "  good  consideration,"  as  thus  explained,  im- 
ports merely  the  motive  of  natural  affection  towards  rela- 
tions, and  excludes  the  element  of  compensation  or  equiva- 
lent for  the  promise  which  is  essential  to  constitute  a  legal 
consideration.  Hence  a  promise  impelled  by  a  good  considera- 
tion only  is  a  gratuitous  promise  {e). 


(a)  Per  Alderson,  B.,  Pilkington  v. 
Scott,  15  M.  &  W.  657,  660 ;  Hitch' 
cock  V.  CoJeer,  6  A.  &  E.  438,  456 ; 
Skeate  v.  Beale,  11  A.  &  E.  983, 992. 

(6>  Haigh  v.  Brooks,  10  A.  &  E.  309. 

(c)  Westiake  v.  Adatns,  5  C.  B.  N. 
S.  248 ;  disaentiente  William?,  J. ;  and 
860  Jackson  v.  Warwick,  7  T.  B.  121. 

{d)  Bainbridffe  v.  Firmslone,  8  A.  & 
E.  713. 

{e)  2  Bl.  Cora.  297  ;  Story,  Eq.  Jur. 


§  864  J  and  see  Bret  v.  J,  S.,  Cro. 
Eliz.  756;  Tweddle  v.  Atkinson,  1  B. 
&  S.  393,  398.  It  secmB  that  the  only 
purpose  for  which  a  good  considera- 
tion may  be  effectual  is  to  support  a 
covenant  to  stand  seised  to  uses; 
see  2  Bl.  Com.  337  ;  Shep.  Touch.  612; 
Hayes'  Introd.  to  Convey.,  5th  ed.  102. 
Deeds  made  upon  good  consideration 
only  arc  considered  as  merely  volun- 
tary and  are  held  void  aa  agiiinst  ere- 
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It  is  sometimes  laid  down  as  a  distinct  role  that  '^  the  The 


con* 


consideration  for  a  promise  most  move  from  the  plaintiff/'  m^t^more 
than  which,  it  is  said,  "  no  rule  is  more  clear  in  law''  (a).  In  fron^  ^*>o 
the  case  of  Price  v.  Easton  the  declaration  stated  that  W.  P. 
owed  the  plaintiff  £13,  and  that  in  consideration  thereof 
and  that  W.  P.  had  promised  the  defendant  to  work  for 
him  at  certain  wages  and  leave  the  amount  in  his  hands, 
the  defendant  promised  to  pay  the  plaintiff  the  sam  of  £13 ; 
open  demurrer,  the  declaration  was  held  bad,  because  ''  it  did 
not  show  any  consideration  for  the  promise  moving  from 
the  plaintiff  to  the  defendant"  (b).  The  meaning  of  which 
rule  seems  to  be  that  the  matter  of  the  consideration  must 
be  done  or  suffered  by  the  promisee  himself,  or,  if  by  a 
third  party,  at  the  request  and  by  the  procurement  of  the 
promisee,  and  as  the  agreed  equivalent  for  the  promise; 
and,  with  this  meaning,  the  rule  seems  to  import  no  more 
than  is  necessarily  implied  in  the  conception  of  a  considera- 
tion for  the  promise  as  already  explained  {e) . 

The  consideration  of  a  promise  may  be  some  matter  exe-  Executed 
cuted  or  done  at  the  same  time  as  the  promise  is  given,  Jory  to^- 
and  in  return  for  which  it  is  given ;  as  goods  sold  and  de-  deratioM. 
livered,  work  performed,  money  paid  or  lent,  etc. ;  or  it  may 
be  a  promise  to  perform  some  matter  in  return  for  the  pro- 
mise then  given,  as  a  promise  to  deliver  goods,  or  perform 
work,  or  pay  money,  etc.     In  the  former  case  the  considera- 
tion is  called  an  executed  consideration ;  in  the  latter  it  is 
called  an  executory  one  {J), 

It  is  important  to  observe  the  distinction  between  a  con- 
tract containing  an  executory  consideration,  and  a  mere 
offer  or  proposal  of  a  contract  upon  a  consideration  then 
executory  which  first  becomes  a  complete  contract  by  the 
performance  of  tlie  consideration  ;  as  where  a  request  is 
made  to  perform  the  consideration  upon  certain  terms, 
which  may  be  accepted  by  a  performance  of  the  considera- 

ditora  and  bond    fide  piirchasors   for  and  see  2  Wms.  Snund.  137^. 
Tii\ue,2  hi.  Com.2\)7  ;  (ruUt/v.  Bishop  (b)   Price  y.   Jiaslon,  4  B.  &  Acf. 

of  Exeier,  10  B.  &  C.  581-,  606  ;  Put-  4'S'i ;  and  sco  Crow  v.  Rogers,  1  Str. 

Tertoft    V.  Pulcertoft,    18    Vc8.    84;  592  ;  cited  art/(?,  p.  221 ;  and  sec  tlie 

Buckley.  Miichetl,  ib.  lOO  ;  Story,  Kq.  rule  tlierc  stated  as  to  parties. 
Jur.  §§  353,  425.  (c)  See  ante,  p.  10. 

{a)  Smart  v.  Chell,  7  Dowl.  781 ;  (d)  See  ante,  p.  10.       , 
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tion  according  to  the  request  (a).  In  the  latter  case  there 
is  no  contract  until  the  consideration  is  executed ;  and  in 
the  meantime  the  request  or  offer  of  the  contract  may  be 
withdrawn.  In  the  former  case  there  is  a  binding  contract 
independent  of  the  execution  of  the  consideration ;  the  pro- 
mise of  performance  and  not  the  performance  constituting 
the  consideration^  and  the  contract  consisting  of  promises 
on  both  sides,  which  cannot  be  withdrawn  after  they  have 
been  mutually  exchanged. 

So  far  as  regards  the  matter  of  the  consideration,  as 
being  executed  or  executory,  it  may  be  observed  that  what- 
ever matter,  if  executed,  is  sufficient  to  form  a  good  exe- 
cuted consideration,  if  promised,  is  sufficient  to  form  a  good 
executory  consideration ;  so  that  the  distinction  of  executed 
and  executory  consideration  has  no  bearing  upon  the  question 
of  the  sufficiency  of  any  particular  matter  to  form  a  consi- 
deration. 

Past  con.  A  matter  executed  and  past  before  the  time  of  making 
Bideration.  ^j^g  promise  cannot  constitute  a  valid  consideration ;  for  to 
give  a  promise  in  return  for  a  past  matter  only,  must  neces- 
sarily be  a  voluntary  and  gratuitous  act  {h).  In  the  case  of 
Boscorla  v.  Thomas,  the  declaration,  stating  that  in  conside- 
ration that  the  plaintiff  had  bought  a  horse  of  the  defend- 
ant at  a  certain  price,  the  defendant  promised  that  the 
horse  was  sound,  was  held  bad ;  because  the  sale  of  the 
horse  alleged  to  be  the  consideration  for  the  promise  was 
stated  as  past  before  the  promise  was  made  (c).  Upon  the 
same  principle  past  debts  are  not  a  sufficient  consideration 
for  a  guarantee  of  such  debts ;  but  giving  credit  in  future, 
or  any  other  sufficient  consideration,  will  support  a  promise 
to  guarantee  all  debts  past  as  well  as  fiiture  {d) .  A  promis- 
sory note,  given  as  a  reward  for  past  services  which  had 
been  rendered  gratuitously,  was  held  not  to  be  binding  (e) . 

(a)  See  ante,  p.  24.  (c)  Boscorla    y.  Thomoi^  8  Q.  B. 

(ft)  See  Lampleigh  y.   Brathwait,  234. 

Hob.  106;  1  Smith,  L.  C.  6th  ecL  {d)  Johnston Y.NicholU.lC.B. 251] 

p.  136  ;  Sunt  y.  Bate,  Dyer,  272  a  ;  Boifd  y.  MoyU,  2  C.  B.  644 ;  White  y. 

Eastwood  y.  Keiufon,  11  A.  &  E.  438,  Woodward,  6  C.  B.  810  ;  Hood  y. 

462 ;  per  Tyndal,  C. J.,  Thornton  y.  Grace,  7  H.  &  N.  494 ;  31 L.  J.  £x.  98. 

Jemfnt,  1  M.  &  G.  166, 188  ;  Raleigh  (e)  Suite  y.  HuUe,  17  C.  B.  711 ; 

y.  AtkiMon,  6  M.  &  W.  670.  26  L.  J.  0.  P.  177. 
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It  may  here  be  noticed  that  where  a  contract  is  made 
upon  an  executed  consideration^  either  by  the  consideration 
being  executed  upon  request^  or  by  the  acceptance  of  the 
executed  consideration^  the  consideration  is  not  executed 
and  past  before  the  promise  is  made ;  but  the  execution  of 
the  consideration  and  the  making  of  the  promise  are  re- 
garded in  law  as  concurrent  acts  (a) .  In  such  contracts  the 
only  binding  promise  is  that  expressed  or  implied  at  the 
time  of  the  execution  of  the  consideration ;  and  a  promise 
subsequently  made^  in  respect  of  the  same  consideration^ 
however  expressed^  would  be  void^  as  being  made  on  a  past 
consideration ;  the  only  effect  such  a  promise  could  haye^ 
would  be  by  way  of  admission  of  the  prior  liability  (b) .  A 
declaration^  charging  a  debt  for  work  and  labour  done  by 
the  plaintiff  for  the  defendant^  in  consideration  whereof  the 
defendant  aftenvards  promised  to  pay,  was  held  bad,  be- 
cause it  stated  a  past  consideration,  and  did  not  show  that 
the  consideration  was  executed  at  the  request  of  the  de- 
fendant, or  was  accepted  by  him  (c).  In  the  case  of  Lamp- 
leifjh  V.  Brathwait  {d)  the  declaration  claimed  for  services 
rendered  by  the  plaintiff  at  the  request  of  the  defendant, 
alleging  that  afterwards,  in  consideration  thereof,  the  de- 
fendant promised,  etc. ;  and  it  was  held  good,  because  the 
services  rendered  at  the  request  of  the  defendant  implied  a 
promise  to  pay  for  them,  and  the  subsequent  promise,  which 
alone  would  not  have  been  binding,  merely  related  back  to 
the  original  request. 

The  doctrine  prevailed  for  some  time  in  the  English  law  Promiae  to 
that  an  express  promise  to  perform  a  previously  existing  J^^^^^ 
moral  obligation  created  a  valid  contract  without  any  con-  *^orai  obU- 
sideration  of  value ;  and  the  contract  was  then  said  to  be 
made  upon  a  moral  consideration.     But  it  is  clear  that  a 
promise,  if  moved  by  a  sense  of  moral  obligation  only,  is, 
strictly  speaking,  gratuitous ;  and  it  has  been  at  length  de- 
cided that  no  contract  arises,  in  general,  in  such  case. 

(a)  See  ante,  p.  23.  (c)  Hayes  r.   TTarren,  2  Strange, 

(b)  Hopkins  t.  Loga»,  5  M.  &  W.       933. 

241;  jfiTaytfT.  2>t«^to»,  7M.  &a.807;  {d)  1  Smith's  L.  C.  5th  ed.  135; 

815 ;  Roscorlar.  Thomtu,  3  Q.  B.  234.       ante,  p.  24. 
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PrOTniae  to  It  was  Said  by  Lord  Mansfield^  C.  J.,  that  ''  where  a  man 
previoua  is  Under  a  moral  obligation,  which  no  court  of  law  or  equity 
Saion.°  ^^^  enforce,  and  promises,  the  honesty  and  rectitude  of 
the  thing  is  a  consideration"  (a).  The  case  of  Lee  v.  Mugge- 
ridge  {b)  continued  for  some  time  to  be  the  leading  authority 
upon  this  point :  a  woman,  married  and,  therefore,  incom- 
petent to  contract,  gave  a  bond  for  repayment  by  her  exe- 
cutors, of  money  advanced  at  her  request  to  her  son-in-law. 
After  her  husband's  death  she  promised  in  writing  that  her 
executors  should  settle  the  bond.  It  was  held  that  that 
promise  was  binding  upon  her  executors.  Mansfield,  C.  J., 
said  ''It  has  been  long  established,  that  where  a  person  is 
bound  morally  and  conscientiously  to  pay  a  debt,  though 
not  legally  bound,  a  subsequent  promise  to  pay  will  give  a 
right  of  action.  The  only  question,  therefore,  is  whether 
there  appears  a  good  moral  obligation.  Now  I  cannot  con- 
ceive that  there  can  be  a  stronger  moral  obligation  than  is 
here  stated.  Here  is  a  debt,  created  at  the  desire  of  the 
testatrix,  lent  in  fact  to  her,  though  paid  to  her  son-in-law. 
After  her  husband's  death,  she,  knowing  that  this  bond  had 
been  given,  that  her  son-in-law  had  received  the  money  and 
had  not  repaid  it,  knowing  all  this  she  promises  that  her 
executors  shall  pay.  If  then  it  has  been  frequently  decided 
that  a  moral  consideration  is  a  good  consideration  for  a  pro- 
mise to  pay,  this  declaration  is  clearly  good/' 

This  doctrine  after  prevailing  for  some  time  and  causing 
much  uncertainty  and  confusion  in  the  law  of  simple  con- 
tracts was  finally  overruled  in  the  case  of  Eastwood  v. 
Kenyoti  (c).  The  question  there  arose,  upon  a  motion  in 
arrest  of  judgment,  whether  the  declaration  showed  a  suffi- 
cient consideration  for  the  promise.  It  stated,  in  efiect, 
that  the  plaintiff  had  voluntarily  acted  as  guardian  and 
agent  for  the  defendant's  wife  while  she  was  a  minor  and 
unmarried,  and  had  voluntarily  expended  money  for  the 
improvement  of  her  estate,  and  had  obtained  the  money  for 

{a)  Hawkes   v.    Saunders^    Cowp.  v.  BanweUy  2  East,  505,  506. 

289,  290;  and  see  Aikins   y.    Jlill,  (b)  5  Taunt.  36. 

Cov^p.  2S^,  289 ;  per  Mausfiold,  C.J.,  (c)  11   A.   &    £.    438;    and    see 

Qibhs  V.  Merrill,  3  Taunt.  307,  311  ;  WentMll  v.  Adney^  3  B.  &  P.  249, 

per  Lord  £llcnborough,  O.J.,  Aikins  note  (a). 
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that  pnrposo  by  borrowing  it  upon  his  promissory  note,  and 
that  the  defendant's  wife  had  received  the  benefit  of  the 
expenditure,  and  after  she  came  of  age  promised  to  pay  the 
note,  and  after  the  marriage  with  the  defendant,  in  con- 
sideration of  the  premises,  the  defendant  promised  to  pay 
the  note.  It  was  argued  for  the  plaintiff  that  the  declara- 
tion disclosed  a  suflScient  moral  consideration  to  support  the 
promise;  but  the  Court,  in  a  judgment  in  which  all  the 
authorities  on  the  subject  were  reviewed,  refused  to  acknow- 
ledge the  doctrine  that  a  moral  obligation  is  a  sufficient 
consideration  for  a  subsequent  promise,  and  held  the  decla- 
ration to  be  bad,  because  it  stated  no  consideration  but  a 
past  benefit,  not  conferred  at  the  request  of  the  defendant. 
In  commenting  on  the  doctrine  in  question  they  said : — 
^'  The  doctrine  would  annihilate  the  necessity  for  any  con- 
sideration at  aU,  inasmuch  as  the  mere  fact  of  giving  a  pro- 
mise creates  a  moral  obligation  to  perform  it.  The  enforce- 
ment of  such  promises  by  law,  however  plausibly  reconciled 
by  the  desire  to  effect  all  conscientious  engagements,  might 
be  attended  with  mischievous  consequences  to  society ;  one 
of  which  would  be  the  frequent  preference  of  voluntary 
undertakings  to  claims  for  just  debts.  Suits  would  thereby 
be  multiplied,  and  voluntary  undertakings  would  also  be 
multiplied,  to  the  prejudice  of  real  creditors''  (a).  The  law 
has  since  been  considered  as  settled  in  accordance  with  this 
judgment  (fe). 

There  are  some  instances  of  promises  which  used  to  be 
referred  to  the  principle  of  previous  moral  obligation,  and 
which  were  still  held  to  be  binding,  although  thlit  principle 
was  rejected.  Lord  Mansfield  gave  the  following,  amongst 
other  instances,  as  applications  of  the  principle,  namely  : — 
A  promise  in  renewal  of  a  debt  barred  by  the  Statute  of 
Limitations, — a  promise  after  full  age  to  pay  a  debt  con- 
tracted during  infancy, — a  promise  by  a  person  formerly 
bankrupt  to  pay  a  debt  discharged  by  his  certificate  (c). 
The  efficacy  of  such  promises  is  now  referred  to  the  principle 
that  a  person  may  renounce  the  benefit  of  a  law  made  for 

(a)  11  A.  &  B.  450.  495,  691. 

(6)  Beaumont  ▼.  Heeve^  8  Q-  B.  483,  (c)  Hawkes  ▼.  Saundert,  Cowp.  289, 

487 ;  Jenmnfft  y.  Brawn,  9  M.  &  W.      290. 
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^™ra  *°  ^®  ^^^^  protection ;  it  was  laid  down  "  that  where  the  con- 
previoua  sideration  was  originally  beneficial  to  the  party  promising, 
gation^  ^  y®*  if  1^6  ^6  protected  from  liability  by  some  provision  of  the 
statute  or  common  law^  meant  for  his  advantage,  he  may 
renounce  the  benefit  of  that  law;  and  if  he  promises  to  pay 
the  debt,  which  is  only  what  an  honest  man  ought  to  do,  he 
is  then  bound  by  the  law  to  perform  it  *'  (a) . 

Promises  to  pay  debts  barred  by  bankruptcy  were  deprived 
of  all  binding  efiect  by  the  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  13  Vict.  c.  106,  s.  204,  repealed  but  re-enacted 
in  substance  by  the  Bankruptcy  Act,  1861.  By  the  latter 
Act,  24  &  25  Vict.  c.  134,  s.  164,  it  is  enacted  that  '^  After 
the  order  of  discharge  takes  efiect,  the  bankrupt  shall  not 
be  liable  to  pay  or  satisfy  any  debt  claim  or  demand  prove- 
able  under  the  bankruptcy,  or  any  part  thereof,  on  any  con- 
tract, promise,  or  agreement,  verbal  or  written,  made  after 
adjudication.'^  The  above  enactment,  it  may  be  observed, 
prevents  any  liability  to  pay  debts  proveable  under  the  bank- 
ruptcy arising  from  contracts  promises  or  agreements,  even 
when  made  upon  a  new  and  valid  consideration ;  so  that  a 
bankrupt  cannot  by  any  mode  contract  to  pay  a  debt  dis- 
charged by  bankrupty  {b) . 

Promises  to  pay  debts  barred  by  the  Statutes  of  Limita- 
tion, and  promises  to  pay  debts  contracted  during  infancy 
are  treated  more  appropriately  in  connection,  respectively, 
with  the  subjects  of  the  limitation  of  actions  on  contracts, 
and  the  effect  of  infancy  on  the  capacity  to  contract  (c) . 

Promise  to  An  express  promise  to  perform  a  previous  legal  obligation 
previous  if  made  gratuitously  and  without  some  new  consideration 
eaUon^^^"  *^  Support  it,  does  not  alone  create  any  new  obligation. 
Thus,  if  a  person  promises  to  pay  in  one  right  what  he  was 
previously  liable  to  pay  in  another,  as  if  a  person  promise  to 
pay  as  his  own  debt,  a  debt  due  from  him  as  executor  only, 
such  promise  is  not  binding  without  a  new  consideration  {d) . 

(a)  EarU  y.  Oliver,  2  Ex.  71,  89  j  (c)  See  post.  Chap.  IV,  Sect.  XI, 

FliffM  V.  Beed,  1  H.  &  C.  713,  716  ;  "  Statutes    of   Limitations ; "     ante, 

82  L.  J.  Ex.  265,  268 ;    Wennall  v.  Chap.    II.    Sect.   II,    "  Capacity  of 

Adney,  3  B.  &  P.  249,  note  (a).  Parties,"  p.  229. 

(J)  Ashley  y.  KUlich,  5  M.  &  W.  (d)  Eann  y.  Rushes,  7  T.  R.  350 

509.  (a)  ;  ante,  p.  125. 
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So,  if  a  person  being  liable  to  another  for  anliqaidated 
damages  for  an  injury^  promises  to  pay  him  a  certain 
sura  of  money,  such  promise  is  merely  gratuitous  and  void, 
unless  made  upon  some  consideration,  as  of  a  release  of 
the  right  of  action  for  damages  or  of  staying  proceedings 
in  such  action  (a).  A  promise  to  pay  a  bill  of  exchange 
which  had  been  accepted  by  the  defendant  was  held  invalid, 
there  being  no  new  consideration  to  support  the  promise, 
notwithstanding  the  bill  had  been  lost,  and  therefore  could 
not  be  put  in  suit  (&). 

Conversely,  the  performance  of,  or  a  promise  to  perform,  Considera- 
what  a  person  is  under  a  previous  legal  obligation  to  per-  t!iouB*icgid 
form  forms  no  new  matter  for  a  consideration  and  cannot  obligation, 
support  a  promise.     Thus,  the  payment  of  a  debt  which  a 
person  is  under  a  legal,  obligation  to  pay  will  not  support 
a  promise  made  to  him  in  consideration  of  his  so  doing  (c). 
So,  if  a  debt  from  its  nature  carries  interest,  an  agreement 
for  the  creditor  to  give  an  extended  time  for  payment  in 
consideration  of  the  debtor  paying  the  interest  during  that 
time,  is  void  for  want  of  consideration  {d) . 

So,  payment  of  part  of  a  debt  is  alone  no  consideration 
for  the  discharge  or  forbearance  of  the  residue  (e) .  But  in 
arrangements  made  between  a  debtor  and  his  creditors  to 
pay  a  composition  for  his  debts,  the  giving  up  a  part  of 
their  claims  by  the  other  creditors  is  a  vaUd  consideration 
for  each  one  giving  up  a  part  of  his  and  accepting  the  com- 
position in  lieu  of  the  whole;  and  so  the  payment  or  promise 
to  pay  the  composition  becomes  a  good  consideration  for  the 
agreements  of  the  creditors  {/).  Where  an  action  has 
been  commenced  for  an  unliquidated  demand,  payment  by 
the  defendant  of  an  agreed  sum  in  discharge  of  such  demand 
is  a  good  consideration  for  a  promise  by  the  plaintiff  to 


(a)  Smart  v.  CheU,  7  Dowl.  781 ;  (e)  Down  y.  HaicheVy  10  A.  &  E. 

and  see  fFUkinton  v.  JBifers,  1  A .  &  E.  121 ;  Smith  r.  Paffe,  15  M.  &  W.  683  ; 

106 ;  Crofoiher  v.  Farrer,  15  Q.  B.  and  see  post.  Chap.  IV,  Sect.  VII, 

677.  "  Payment." 


i: 


ft)  Davis  7.  Dodd,  4  Taunt.  602.  (/)  Sieinman  y.  Magnus,  11  East, 

c)  Jones  y.  Waits,  6  Bing.  N.  C.  890 ;  Qood  y.  Chessman,  2  B.  &  Ad. 

841,  866.  828  ;    Norman  y.   Thompson,  4  Ex. 

(d)  Orme  y.  Galloway,  9  Ex.  544;  755  ;  Boyd  y.  Hind,  1  H.  &  N.  988, 

28  L.  J.  Ex.  118.  947 ;  26  L.  J.  Ex.  164, 166. 


n 
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Considera-   g^y  proceedings  and  pay  his  own  costs ;  and  according  to 

vious  legal  Littledale,  J.,  upon  the  authority  of  the  case  of  Reynolds  v. 

ga^wn-  Pifihowe  {a)y  even  in  the  case  of  a  liquidated  demand  the 

payment  of  such  demand  would  be  a  good  consideration  for 

the  same  promise  {h), 

A  promise  to  pay  a  witness  at  a  trial  compensation  for  his 
loss  of  time,  in  consideration  of  his  attendance  and  evidence, 
is  void ;  because  the  witness  is  bound  by  law  upon  his  sub- 
poena to  attend  and  give  evidence,  without  any  other  charge 
than  for  his  expenses  (c) .  A  promise  to  pay  money  to  a 
sheriflF,  in  consideration  of  his  doing  that  which  he  is  bound 
by  law  to  do  without  remuneration,  as  executing  a  writ  of 
elegit y  is  void  {d).  The  defendant  ofifered  a  reward  to  who- 
ever could  give  him  such  information  as  would  lead  to  the 
conviction  of  a  felon,  and  the  plaintiflF,  a  police  constable, 
gave  the  required  information  and  claimed  the  reward ;  the 
defendant  disputed  the  plaintiff^s  right  to  claim  the  reward 
on  the  ground  that  he  was  legally  bound  as  constable  to 
give  information,  so  that  there  was  no  consideration  for  the 
defendant's  promise  to  pay  him  ;  but  the  Court  held  that  as 
there  might  be  information  which  the  defendant  was  not 
bound  as  a  constable  to  give,  there  might  be  a  sufficient 
consideration  to  support  the  promise  (e). 

So,  generally,  where  a  contract  is  complete  and  binding, 
however  it  arose,  a  promise  by  one  of  the  parties  to  perform 
what  he  is  bound  to  do  by  the  contract  is  not  a  sufficient  con- 
sideration to  support  a  new  promise  by  the  other  party  (/). 
Where  seamen  have  bound  themselves  by  articles  of  agree- 
ment to  serve  for  a  whole  voyage,  the  mere  performance  of 
their  duties  during  the  voyage  forms  no  consideration  for 
promises  of  increased  pay ;  so,  where  some  of  the  crew  of 
a  ship  had  deserted,  a  promise  made  by  the  captain  to  the 
remainder  of  the  crew,  who  were  before  bound  by  articles 
of  agreement  to  complete  the  voyage,  to  give  them  increased 

(a)  Cro.  Elic.  429.  (cQ    Bridge    y.     Coffe,  Oro.    Jac. 

(6)   Wilhituon  r.  Byersy  1  A.  &  E.  108. 

106 ;  and  see  Crowther  t.  Farrer^  16  (e)   'England  t.  Davidson,  11  A.  & 

Q.  B.  677.  E.  856. 

(c)  Wi/lU  T.  Peckham,  1  B.  &  B.  (/)  Jackson  t.  Cohhin,  8  M.  &  W. 

6]  6 ;  CoUins  y.  Gode&oVy  1  B.  &  Ad.  790. 
950. 
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wages  merely  for  continuing  the  voyage  was  held  void  for 
want  of  consideration  (a).  But  seamen  are  not  boand  to 
continue  a  voyage  under  circumstances  dangerous  to  life ; 
so,  where  in  consequence  of  desertions  it  became  dangerous 
to  continue  the  voyage,  the  remaining  seamen,  not  being 
bound  to  proceed,  were  at  liberty  to  make  a  new  contract 
stipulating  for  increased  pay  (6). 

If  a  man  has  already  contracted  with  another  to  do  a  cer- 
tain thing,  he  cannot  make  the  performance  of  it  a  conside- 
ration for  a  new  promise  to  the  same  individual ;  but  where 
there  has  been  a  promise  to  one  person  to  do  a  certain  thing, 
it  is  possible  to  make  a  promise  to  another  to  do  the  same 
thing,  which  may  form  a  valid  consideration  in  a  contract 
with  that  other.  As,  where  the  plaintiff  had  contracted 
with  another  to  deliver  coals  to  the  defendant,  and  after- 
wards by  another  contract  made  with  the  defendant,  in 
consideration  that  the  plaintiff  would  deliver  the  same  coals 
to  the  defendant,  the  defendant  promised  the  plaintiff  to 
unload  and  discharge  the  coals  in  a  certain  manner,  the 
consideration  was  held  sufficient  to  support  the  promise  of 
the  defendant  (c). 

If  money  is  paid  to  induce  a  person  to  do  what  he  is  under 
a  previous  legal  obligation  to  do,  the  payment  is,  in  general, 
considered  as  an  involuntary  payment,  and  the  money  may 
be  recovered  back  (d). 

Where  the  consideration  of  a  contract  is  executory,  that  imppaeible 

•      .  'ill*  /»  ••.!  1  conaidera- 

18  to  say,  m  the  form  of  a  promise,  it  must,  as  a  general  uon. 
rule,  be  possible  of  performance;  for  a  consideration,  im- 
possible of  performance,  would  be  equivalent  to  none.  The 
effect  of  impossibility  of  performance  upon  an  agreement,  both 
where  it  exists  at  the  time  of  making  it,  and  where  it  super- 
venes subsequently,  is  treated  of  in  a  separate  section  (e). 

(a)  StUk  T.  Myrick,  2  Camp.  817 ;       872  ;  26  L.  J.  Q.  B.  323. 

Harrit  t.  WaUon^  Peake,  72 ;  Frazer  <e)  Scotaon  v.  Pegg,  6  H.  &  N.  296  ; 

T.  Hatton,  2  C.  B.  N.  S.  512  ;  26  L.  30  L.  J.  Ex.  225 ;  and  see  Shadtoell 

J.  C.  P.  226 ;  and  Bee  Clutterbuck  t.  t.  Shadwdl,  9  C.  B.  N.  S.  159 ;  30 

Coffin,  8  M.  &  a.  842 ;    Marris  v.  L.  J.  0.  P.  146. 

Carter,  8  £.  &  B.  559 ;  23  L.  J.  Q.  B.  (d)  See  ante,  p.  56. 

296.  (e)  Po»<,  Chap. Ill, Sect. Ill," Im- 

(b)  Hartley  t.  Poneonhg,  7  E.  &  B.  possible  Contracte.'* 
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niegoicon-  The  consideration  for  a  promise  must  also  be  legal;  a 
promise  founded  on  an  illegal  consideration  is  void.  There 
is  no  difference,  in  this  respect,  between  considerations 
executed  and  executory ;  a  matter  which  is  illegal  is  equally 
inefficacious  to  support  a  promise  both  before  it  is  executed 
and  after  complete  execution.  The  effect  of  illegality  in  the 
matter  of  a  contract  is  treated  in  a  separate  section  {a) . 

Conmdera.  Where  the  alleged  consideration  of  a  promise  is  partly 
Toid.^*'  ^  void,  but  on  grounds  not  tainted  with  illegality,  if  a  suffi- 
cient consideration  remains,  the  contract  is  good  and  the 
promise  binding ;  so  where  one  promise  is  alleged  to  be 
made  upon  several  considerations,  and  one  or  more  of  them 
is  void,  or  insufficient  in  matter  of  form,  yet  if  one  of  such 
considerations  is  good  the  promise  will  be  supported  (fe). 
In  the  case  of  Shackell  v.  Rosier ^  Tindal,  C.J.,  said: — 
"When  a  promise  rests  on  two  considerations,  one  of  which 
is  impossible  or  unintelligible,  you  may  reject  the  impossible 
or  unintelligible,  and  resort  to  tjiat  which  is  possible  and 
plain.  But  all  the  books  take  a  distinction  as  to'  the  case 
where  part  of  the  consideration  is  illegal.^'  In  that  case  the 
contract  between  the  plaintiff  and  the  defendant  was  that, 
in  consideration  of  the  plaintiff  publishing  a  libel  and  de- 
fending an  action  for  its  publication,  the  defendant  promised 
to  indemnify  the  plaintiff  from  the  costs ;  the  consideration 
being  illegal,  at  least  so  far  as  regarded  the  publication  of 
the  libel,  the  contract  was  held  altogether  void,  and  the 
plaintiff  not  entitled  to  recover  on  the  indemnity  (c). 

If  in  a  declaration  a  material  part  of  the  consideration  is 
alleged  untruly,  or  is  omitted,  or  is  not  proved,  it  would 
create  a  variance  which,  if  not  amended,  would  be  a  ground 
of  nonsuit  (d).  Where  the  contract  was  stated  in  the  decla- 
ration to  be  the  sale  of  a  horse  for  £63,  and  the  considera- 
tion proved  was  that  the  plaintiff  should  pay  that  sum,  and 


(a)  Post,  Chap.  Ill,  Sect.  IV,  "II-  848  }  Ring  v.  Moxhrough,  2  C.  &  J. 

legal  Contracts  "  ;  where  see  also  as  418 ;  King  ▼.  Sears,  2  C.  M.  &  B.  48. 

to  the  effect  of  illegality  of  part  of  the  (c)  Shackell  y.  Jtosier,  2  Bing.  N.  0. 

consideration.  634. 

(6)  Bradbume  v.  Bradbume,  Cro.  {d)  See  Cohon  v.  Carr,  supra ;  1 

Eliz.  149 ;  Colson  y.  Carr,  Cro.  Eliz.  Chitty  on  Pleading,  7th  ed.  304. 
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if  the  horse  was  lucky  should  give  the  defendant  £5  more  or 
the  buying  of  another  horse,  it  was  held  to  be  no  variance ; 
Lord  Tenterden,  C. J.,  said : — "  The  substantial  and  opera- 
tive part  of  the  consideration  is  sufficiently  alleged  in  the 
declaration. — The  remaining  part  is  much  too  loose  and 
vague  to  be  considered  in  a  court  of  law'^  (a). 

In  contracts  with  an  executory  consideration,  if  the  per-  paiiuro  of 
formance  or  fulfilment  of  the  consideration  forms  a  condition  ^'pnai^^ora- 

ti'jn. 

precedent  to  the  liability  under  the  contract,  the  failure  of 
the  consideration  discharges  that  liability.  If  the  perform- 
ance or  fulfilment  of  the  consideration  does  not  form  a  con- 
dition  precedent  to  the  liability  under  the  contract,  but 
consists  of  an  independent  promise,  the  failure  in  the  per- 
formance of  the  consideration  does  not  affect  the  liability  on 
the  other  side,  and  has  the  effect  only  of  a  breach  of  the 
contract,  giving  a  right  of  action  for  damages  (4) . 

Where  money  has  been  paid  for  a  consideration  which 
entirely  fails^  the  money  may,  in  some  cases,  be  recovered 
back  (c). 

The  matter  of  the  consideration  required  to  support  a  Matter  of 
promise  must  consist  of  some  benefit  or  advantage  to  the  ^^f  "V?" 
promiser,  or  some  loss  or  disadvantage  to  the  promisee,  in 
return  for  which  the  promise  is  made  (rf) .  The  following 
definition  of  a  consideration  was  adopted  by  Tindal,  C.  J.,  in 
the  case  of  Laythoaiy  v.  Bryant  (e) :- — "It  is  defined  to«be 
any  act  of  the  plaintiff  from  which  the  defendant  or  a  stranger 
derives  a  benefit  or  advantage,  op  any  labour,  detriment,  or 
inconvenience  sustained  by  the  plaintiff,  however  small  the 
detriment  or  inconvenience  may  be,  if  such  act  is  performed 
or  inconvenience  suffered  by  the  plaintiff  with  the  consent, 
express  or  implied,  of  the  defendant,  or  in  the  language 

(a)   Quthing  y.  Lynn.  2  B.  A  Ad.  193 ;  see  per  Bullcr,  J.,  Nerot  v.  JFal- 

232 ;  and  see  Thomas  y.   Thomas,  2  lace,  3  T.  R.  17,  24 ;  per  Lord  Eileii- 

Q.  B.  851  i  Ci'isp  T.  Qam^l,  Cro.  Jac.  borough,  C.J.,  Bunn  ▼.  Ouy,  4  £aat, 

128.  190,  194 ;  Williamson  ▼.  ClemenU^  1 

{b)  See  post,  p.  31^4,  as  to  dependent  Taunt.  523. 
and  independent  promises.  (e)  3  Bcott,  238,  250,  quoting  Sel- 

.   (c)  See  ante,  p.  60.  wju's  N.  P.  tit.  Assumpsit,  8th  ed. 

id)  O't-eenleafy.  Barker,  Cro.  Elix.  p.  47 ;  2  Wins.  Saund.  137  h. 

y2 
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of  pleading,  at  the  special  instance  and  request  of  the  de- 
fendant.'' 

The  matter  of  the  consideration  may  tend  to  the  benefit 
of  the  defendant,  or  of  a  third  party,  or  may  not  be  be- 
neficial to  anybody;  the  mere  fact  of  the  promisor  him- 
self obtaining  no  benefit  in  return  for  his  promise  is  im- 
material, provided  he  has  made  the  promise  in  order  to  ob- 
tain the  consideration  from  the  plaintiff,  and  as  the  agreed 
equivalent  for  it  (a) .  For  example,  in  contracts  of  gua- 
rantee "  it  is  enough  if  the  person  for  whom  the  guarantor 
becomes  surety  derives  a  benefit,  or  the  person  to  whom 
the  guarantee  is  given  suffer  inconvenience,  as  an  induce- 
ment to  the  surety  to  become  guarantee  for  the  principal 
debtor"  (A). 

What  matters  will  serve  to  form  the  consideration  for  a 
promise  may  be  conveniently  shown  by  some  of  "the  deci- 
sions concerning  the  sufficiency  of  considerations. 

Forbear-  Forbearance  of  legal  proceedings  by  a  person  entitled  to 
riJrhtBor  s^®>  ^^^  *  Certain  specified  time,  is  a  valid  consideration  for 
claims.  a  promise  (c) ;  forbearance  by  the  plaintiff,  who  was  merely 
a  receiver  appointed  by  the  Court  of  Chancery,  was  held  a 
good  consideration  for  a  promise  by  the  defendant  to  pay 
the  debt  (d).  Forbearance  by  a  creditor  to  sue  an  executor 
for  a  debt  of  his  testator  until  a  certain  time  was  held  a 
valid  consideration  to  support  a  promise  by  the  executor  to 
pay  the  debt  himself  (e). 

A  guarantee  of  a  debt,  expressed  to  be  made  "  in  consi- 
deration of  your  forbearing  to  press  for  immediate  payment 
of  the  debt,"  no  time  being  specified,  was  heU  to  be  made 
upon  a  sufficient  consideration,  and  was  considered  as  im- 
porting a  forbearance  to  sue  for  a  reasonable  time  (/).  A 
guarantee  was  made  to  the  effect  that  in  consideration  of  the 


(a)  See  per  Yates,  J.,  Pillaru  y.  (d)  lb. 

Mierop,    3  Burr.    1663,    1673 ;    per  (e)  Fisher  v.  Rail,  Cro.  Jac.  47 

Ix>r(l    Ellen  borough,  C.J.,  Jones    v.  and   see   Rann  v.   Hughes,  7  T.  R. 

Ashhurnham^  4  East,  455, 463 ;  Buil-ey  350  n.  (a) ;  Davis  v.  Reyner,  2  Lev.  3  j 

V.  Croft,  4  Taunt.  611.  ante,  p.  126. 

(6)  Morley  v.  Booihhy,  3  Bing.  107,  (/)  Oldershaw  y.  King,  2  H.  &  N. 

113.  517;    27   L.  J.  Ex.    120;    but  see 

(c)  WUlatts  V.  Kennedy,  8  Bing.  5.  Semple  v.  Pink,  1  Ex.  74. 
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plaintiff  forbearing  to  take  any  proceedings  against  the 
debtor  (no  time  being  specified)^  the  defe.idant  guaranteed 
to  the  plaintiff  payment  of  the  debt  upon  a  fixed  day ;  it 
was  held  that  the  guarantee  imported  a  forbearance  to  sue 
the  debtor  until  the  day  fixed^  and  that  such  forbearance 
was  a  condition  precedent  to  the  liability  upon  the  gua- 
rantee (a) .  A  promissory  note  given  for  an  existing  debt  is 
evidence  of  an  agreement  to  suspend  the  remedy  for  the 
debt  until  the  note  is  due^  which  is  a  sufficient  consideration 
to  support  the  note  {b).  A  creditor  applied  to  his  debtor 
for  security  for  the  debt,  and  in  consequence  of  the  appli- 
cation the  debtor  promised  to  give  certain  security ;  it  was 
held  that,  though  there  was  no  promise  by  the  creditor  to 
abstain  from  suing  for  any  given  time,  yet  the  effect  being 
that  the  debtor  did  in  fact  receive  the  benefit  of  some  de- 
gree of  forbearance,  there  was  sufficient  consideration  to 
support  the  promise,  and  the  creditor  was  entitled  to  the 
benefit  of  the  promised  security  (c). 

A  parol  undertaking  not  to  enforce  the  covenants  in  a 
deed  executed  by  the  defendant,  is  a  good  consideration  for 
a  promise  of  the  defendant,  although  such  undertaking, 
not  being  under  seal,  has  no  legal  effect  upon  the  deed,  and 
does  not  release  the  covenants;  for  an  action  might  be 
maintained  for  a  breach  of  such  undertaking  {d) . 

Forbearance  by  the  plaintiff  to  sell  the  goods  of  a  third 
person  under  a  bill  of  sale,  or  to  execute  a  writ  of  ^.  fa, 
against  the  goods  of  a  third  person,  is  a  sufficient  conside- 
ration for  a  promise  by  the  defendant  to  pay  the  debt  (e) ; 
and  such  consideration  would  support  a  promise  to  pay  even 
a  larger  amount  than  the  debt  (/). 

Forbearance  to  apply  to  the  magistrates  for  an  order  of 
affiliation  of  a  bastard  child  against  the  defendant  was  held 
a  valid  consideration  for  a  promise  to  pay  for  its  mainte- 
nance {g). 


(a)  Paifne  y.    Wilson,  7  B.  &  C.  {d)  Noah  y.  Armstrong,  10  C.  B. 
423 ;  Molt  y.  Cozens,  18  C.  B.  673  ;  N.  S.  259. 

25  L.  J.  C.  P.  264.  {e)  Barrell   y.  Trussell,  4,  Taunt. 

(b)  Baker  y.  Walker,  14  M»  &  W.  117  ;  Pullin  v.  Stokes,  2  H.  Bl.  812. 
465.  (/)  SmUh  y.  Alt^ar,  1  B.   A  Ad. 

(c)  The  Alliance  Sank  y.  Broom,  603. 

2  Dr.  k  Sm.  289  ;  34  L.  J.  C.  256.  is)  Linnegar  y.  Hodd,  5  C.  B.  437. 
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The  release  of  a  right  of  action  for  unliquidated  damages 
for  a  tort  is  a  valid  consideration  for  a  promise  to  pay  a 
fixed  Lum(6i).  So,  to  stay  proceedings  in  an  action  then 
pending,  or  a  promise  to  stay  proceedings  in  such  action,  is 
a  sufficient  consideration  for  a  promise  by  the  defendant  (6). 

The  discharge  of  the  defendant  from  arrest  forms  a  valid 
consideration  for  a  promise  by  him,  if  the  arrest  was  legal  (c) . 

Equitable  rights,  that  is  to  say,  such  as  are  enforced  only 
in  a  court  of  equity,  are  recognised  in  courts  of  law  as  pro- 
viding sufficient  matter  for  the  consideration  of  a  contract, 
in  respect  of  the  forbearance,  release,  or  assignment  of  such 
rights  (rf).  In  the  case  of  a  mortgage,  courts  of  law  will 
take  notice  that  the  mortgagor  has  an  equity  of  redemption 
in  Chancery,  so  far  as  to  recognize  a  release  of  the  equity 
of  redemption  as  a  valid  consideration  (e) .  Forbearance  of 
a  suit  for  a  legacy,  which  cannot  be  recovered  in  law  and 
therefore  is  merely  an  equitable  claim,  was  held  a  valid  con- 
sideration to  charge  an  executor  upon  his  own  promise  to 
payit(/). 

Though  a  contract,  as  a  general  rule,  is  not  assignable  at 
law,  so  as  to  enable  the  assignee  to  sue  upon  the  contract 
in  his  own  name,  it  is  assignable  in  equity  so  as  to  enable 
the  assignee  to  enforce  the  contract  in  the  name  of  the  as- 
signor; and  courts  of  law  recognize  such  assignment  as 
affi)rding  a  valid  consideration  {g).  Thus,  the  assignment 
of  a  debt,  though  of  uncertain  amount  (/i),  and  the  assign- 
ment of  the  benefit  of  a  contract  for  the  purchase  of  land  is  a 
valid  consideration  (i) .  Forbearance  by  the  assignee  of  a 
contract,  although  his  right  is  only  equitable,  is  recognized 
at  law  as  a  valid  consideration,  as  forbearance  by  the  as- 
signee of  a  bond  {j) . 

A  consideration  consisting  of  a  release,  assignment,  or 


(a)  See  Sftiart  "v.   Chell,   7  Dowl. 
781;  Wilkin^onY. Bj/ers,l  A.&E.IQ6. 

(b)  Crowther  x.Parrer,  15  Q.B.  677. 

(c)  King  v.  Hobhg^  Yelv.  26 ;  Smith 
V.  Monteiih,  13  M.  &  W.  427. 

(rf)  Wells  V.  Welljt,  1  Vent.  40. 
(«)  Thorpe  v.  Thorpe,  1  L.  Ba\  m. 
668. 


{f)  Davis  V.  Seyner,  2  Ley.  3. 

(^)  Per  Bullep,  J .,  Master  v.  Miller, 
4  T.  R.  320,  341. 

(A)  MouUdale  t.  Birchalt,  2  W. 
Bl.  820. 

(i)  Price  Y.  Seaman,  4  B.  &  G. 
525. 

ij)  Morton  t.  Bum,  7  -^.  &  E.  19. 
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forbearance^  must  be  grounded  on  a  valid  right,  legal  orP'*^*^^**^ 
equitable,  or  at  least  upon  a  doubtful  claim  to  a  rigbt ;  a  posed 
mere  pretended  claim,  or  a  claim  to  what  does  not  amount  "*^  *** 
to  a  right,  is  not  a  sufficient  ground  for  such  a  consideration. 

The  surrender  of  a  tenancy  at  will  is  not  a  valid  conside- 
ration, because  a  tenancy  at  will  is  no  right  at  all,  being 
determinable  by  a  word  at  the  will  of  the  landlord  (a).  A 
release  by  the  plaintiiBf  of  all  interest  in  an  estate,  reserving 
his  lien,  where  it  appeared  that  he  had  no  interest  other 
than  a  lien,  was  held  not  a  sufficient  consideration  {h).  The 
withdrawal  of  complaints  by  a  son  against  his  father,  re- 
specting the  manner  in  which  the  father  bad  distributed  his 
property,  was  held  no  consideration  to  support  a  promise  by 
the  father  (c).  A  promissory  note  given  for  future  services 
which  the  payee  was  expected  to  render,  but  which  he  was 
not  under  legal  obligation  to  render,  was  held  void  for  want 
of  consideration  (£?).  An  agreement  made  between- the  as- 
signee of  the  tenant  for  life  of  an  estate  and  the  remainder- 
man, in  consideration  of  the  former  forbearing  from  cutting 
the  timber,  which  it  turned  out  he  had  no  right  to  do  in 
consequence  of  the  death  of  the  tenant  for  life,  unknown  to 
both  parties,  before  the  date  of  the  agreement,  was  held 
void  for  want  of  consideration  {e) , 

Forbearance  to  sue  where  there  is  no  cause  of  action  is 
not  a  sufficient  consideration ;  as,  forbearance  to  sue  a  widow 
upon  a  promissory  note  made  while  under  coverture  (/) ; 
forbearance  to  sue  an  heir  on  the  bond  of  his  ancestor  in 
which  he  was  not  bound  {(j).  A  declaration,  which  alleged, 
as  the  consideration  for  the  promise,  the  forbearance  by  the 
plaintiff  of  a  debt,  but  in  which  it  did  not  appear  that  there 
was  any  one  liable  and  capable  of  being  sued  for  the  debt, 
was  held  bad  on  demurrer  (/i).  A  declaration  alleged  merely 
a  dispute  whether  the  defendant  was  indebted  to  the  pipkin* 

(a)  Richardson  t.  Mellish,  2  Bing.  Ap.  58;  85  L.  J.  C.  36. 

229,   244  i    Longridge    y.    Doroille,  (/)  Loyd  ▼.  Lee,  1  Str.  94. 

B  B.  &  Aid.  117,  123.  Q)  Hunt  t.  Swainey  1  Lev.  166  ; 

(6)  Kaye  v.  DulloHy  7  M.  A  G.  807.  Barber  y.  Fox,  2  Wms.  Saund.  136 ; 

(c)  Tr/*i7tfV.JB/tt^«,  23  L.J.  Ex.36.  and    see  Tooley   y.    Winiham,  Cro. 

(d)  HuUe  y.  UuUe,  17  C.  B.  711  j       Eliz.  206. 

25  L.  J.  C.  P.  177.  (*)  Jone$  v.  Ashburnham,  4  East, 

(e)  Cochrane  v.  Willis,  L.  R.  1  Ch.       455. 
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PiwtenOed  tiff,  not  stating  any  ground  of  dispute,  and  charged,  as  a 
posed  consideration  for  the  defendant's  promise,  that  the  plaintiff 
"^  ^  promised  not  to  sue  the  defendant  for  the  debt  in  dispute ; 
the  declaration  was  held  bad  as  not  showing  a  suj£cient 
consideration  (a).  Where  an  action  has  been  commenced, 
and  a  promise  has  been  made  in  consideration  of  its  for- 
bearance, it  is  presumed  against  the  promisor  to  have  been 
well  founded ;  '^  for  suits  are  not  presumed  causeless,  and 
the  promise  argues  cause,  in  that  he  desired  to  stay  off  the 
suif  (6).  Therefore,  the  promiser  has  to  rebut  this  presump- 
tion and  show  that  the  consideration  was  defective  by  rea- 
son of  there  being  no  good  or  doubtful  cause  of  action  for- 
borne, in  order  to  discharge  himself  from  the  promise. 

In  the  case  of  Barber  v.  Fox  (c),  the  declaration  charged  a 
promise  by  an  heir  to  pay  a  bond  of  his  ancestor,  in  conside- 
ration of  the  forbearance  of  an  a<;tion  brought  against  the 
heir  upon  the  bond,  but  it  did  not  appear  in  the  declaration 
that  the  heir  was  bound  by  the  bond ;  after  verdict  for  the 
plaintiff,  it  was  held  that  the  Court  could  make  no  intend- 
ment to  that  effect,  and,  therefore,  there  appeared  to  be  no 
cause  of  action  to  support  the  forbearance  alleged  as  the 
consideration  for  the  promise.  In  Wade  v.  Simeon  ((/),  the 
declaration  charged  a  contract  made  upon  the  consideration 
that  the  plaintiff  would  forbear  proceeding  in  an  action 
which  he  had  then  commenced  against  the  defendant,  and 
the  plea  alleged  that  the  plaintiff  never  had  any  cause  of 
action  against  the  defendant  in  respect  of  the  action  in  the 
declaration  mentioned,  which  the  plaintiff  at  the  time  of  the 
commencement  of  the  action  well  knew;  upon  demurrer 
the  plea  was  held  good,  Tindal,  C. J.,  saying  : — "  In  order  to 
constitute  a  binding  promise,  the  plaintiff  must  show  a  good 
consideration,  something  beneficial  to  the  defendant,  or  de- 
trimental to  the  plaintiff.  Detrimental  to  the  plaintiff  it 
cannot  be,  if  he  has  no  cause  of  action  :  and  beneficial  to  the 
defendant  it  cannot  be ;  for,  in  contemplation  of  law,  the  de- 
fence upon  such  an  admitted  state  of  facts  miLst  be  successful, 

(a)  JSdwards  ▼.  Bavffh,  11  M.  &  ieithy  13  M.  &  W.  427,  440. 

W.  641.  (c)  2  Wins.  Saund.  136. 

(h)  Bidwell  T.  Cation.  Hob.  216  ;  (d)  2  C.  B.  648. 
cited  per  Farke,  B.,  Smith  y.  Mon- 
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tod  the  defendant  will  recover  costs^  which  must  be  assumed 
to  be  a  full  compensation  for  all  the  legal  damage  he  may 
sustain ;  the  consideration  therefore  altogether  fails/^ 

The  discharge  of  a  prisoner  from  arrest,  where  the  im- 
prisonment is  not  legal  and  regular,  is  not  a  valid  conside- 
ration ;  but  an  arrest  will  be  presumed  lawful  and  regular 
until  the  contrary  is  proved.  Where  a  person  makes  a  pro- 
mise in  consideration  of  the  release  of  another  from  arrest, 
it  is  incumbent  on  him  to  show  that  the  arrest  was  illegal, 
or  malicious  and  without  reasonable  or  probable  cause,  in 
order  to  avoid  the  promise  for  want  of  consideration;  in 
an  action  upon  a  promise  made  upon  the  consideration  of 
the  plaintiff  discharging  a  third  party  whom  he  had  arrested 
upon  a  capias,  a  plea  alleging  only  that  the  plaintiff  had  no 
cause  of  action  against  the  person  arrested,  but  not  stating 
that  the  plaintiff  knew  that  fact,  was  held  bad  (a) .  A  pro- 
mise to  pay  the  debt  of  a  deceased  debtor  in  consideration 
of  the  creditor  forbearing  to  arrest  the  dead  body  was  held 
void,  because  such  arrest  would  have  been  illegal,  and  thero- 
fore  the  forbearance  of  it  formed  no  consideration  (6). 

Where  there  is  some  doubt,  or  dispute,  or  uncertainty  as  Diaputed 
to  a  right,  the  release,  or  forbearance,  or  settlement  of  it  may  JJi  nghtl 
form  the  matter  for  a  valid  consideration.  In  the  case  of  a 
tenancy  at  will,  if  there  be  any  doubt  respecting  the  term 
whether  it  be  a  tenancy  at  will  or  for  a  certain  term,  the 
surrender  of  the  tenancy  will  form  a  suflScient  considera- 
tion (c) ;  the  release  of  a  prisoner  arrested  for  debt  under 
a  writ,  which  might  have  been  set  aside  for  irregularity, 
forms  a  valid  consideration  {d).  The  giving  up  a  suit  insti- 
tuted to  try  a  question  respecting  which  the  law  is  doubtful, 
or  is  supposed  by  the  parties  to  be  doubtful,  is  a  good  con- 
sideration for  a  promise  (e). 

(a)  Smith  T.  Monieith,  18  M.  k  W.  5  B.  &  A.  117,  123. 

427  ;  and  see  Atkinson  t.  Sayntun,  (<Q  Butcher  y.  Stsuarty  11 M.  &  W. 

1  Bing.    N.    G.    444;    Atkinson  y.  857. 

Settree^  Wille»,  482 ;  Herring  v.  Dor-  (e)  Longridge  y.  BormUe^  5  B.  & 

reU,  8Dowl.  604.  Aid.  117  ;   Haigh  v.  Brookey  10  A.  &, 

(d)  See     Jones    v.     Ashbumham,  E.  309, 325,  330  ;  Orrell  v.  Coppock, 

4  East,  455,  465.  26  L.  J.  C.  269 ;  JEx  p.  Lucg,  4  De 

(c)  Richardson  y.  MelUsh,  2  Bing.  G.  M.  k  G.  356 ;  22  L.  J.  C.  732. 
229,    244 ;    Longridge    y.    Dorville, 
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Disputed  Forbearing  to  sue  for  a  claim  bojid  fide  made^  respecting 
fairighu.  which  a  reasonable  doubt  exists,  although  no  proceedings 
have  been  commenced,  is  a  good  consideration  (a).  Where 
there  was  a  dispute  between  the  parties  respecting  the  ba- 
lance of  mutual  accounts,  and  it  was  agreed  that  they  should 
give  up  their  respective  claims,  and  that  one  should  pay 
the  other  a  sum  of  money,  the  agreement  was  held  to  con« 
tain  a  sufficient  consideration  for  the  promise  to  pay  {b) . 

Where  the  plaintiff  had  seized  the  defendant's  goods  as 
a  distress  for  rent,  some  rent  being  due,  though  the  amount 
was  disputed,  the  withdrawal  of  the  distress  was  held  a  good 
consideration  for  the  promise  of  the  defenda^it  to  pay  a  cer- 
tain sum  (c).  So,  where  the  plaintiffs  had  detained  the  de- 
fendant's ship  under  a  claim  for  a  collision  which  was  dis- 
puted, the  release  of  the  ship  was  held  a  good  consideration 
for  a  promise  of  the  defendant  to  pay  the  damages  sus- 
tained {d).  The  commissioners  of  excise  had  made  a  seizure 
of  spirits  belonging  to  the  defendant  and  had  commenced 
proceedings  for  their  condemnation  ;  the  restoration  of  the 
spirits  and  the  relinquishment  of  the  suit  for  condemnation 
was  held  to  be  a  good  consideration  for  the  payment  by  the 
defendants  of  the  value  (e), 

Equiky  will  The  Courts  of  Equity  will  not  grant  specific  performance 
contwcte  of  contracts  without  consideration.  In  the  case  oi  simple 
without       contracts,  if  a  consideration  be  wanting,  there  is  no  contract, 

considera-        ...  .  .  ,       , 

tion.  either  at  law  or  in  equity ;  and  equity  will  uot  supply  the  de- 

fect of  the  consideration.  In  the  case  of  contracts  under  seal, 
no  consideration  is  necessary  to  create  a  binding  contract ; 
but  if  the  contract  is  voluntary  and  not  based  on  con  sideration, 
the  Court  will  not  assist  it  with  specific  performance ;  though 
it  will  not  interpose  to  set  it  aside  merely  on  that  ground  (/) . 
By  an  indenture  made  with  trustees,  a  father,  in  considera- 

(tf)   Cook  T.    Wright,    1   B.  &  S.  («)  Ailee  v.  Backhoute,  8  M.  &  W. 

659 ;  30  L.  J.  Q.  B.  321.  633. 

(A)  LleivelltfH  v.  Llewellifn,  3  D.  &  (/)  PulvertoftY,  Pulvtrtoft,  18  Ve«. 

L.  318.  ai,  99  ;  Jefferys  v.  Jeff>ryi,  1  Cr.  & 

(c)  Skeaie  v.  Beale^  11  A.  &   E.  Ph.   138;    ColUnton  ▼.    Paitrick^    2 

983.  Keen,  123,  134;  M'Padden  v.  Jen- 

{d)  Longridye  v.  DorvilU,  5  B.  &  kynt,  1    Ilure,   458,   461 ;    Toker  t. 

Aid.  117.  Toher,  32  L.  J.  C.  322,  326. 
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tion  of  natural  love  and  affection  for  hifl  daughters,  conveyed 
certain  freehold  and  covenanted  to  surrender  certain  copy- 
hold estates  to  the  trustees  upon  trusts  for  the  benefit  of  his 
daughters ;  the  Court  decreed  the  execution  of  the  trusts 
with  regard  to  the-  freeholds,  because  the  title  of  the  trus- 
tees to  the  freeholds  was  complete  by  the  conveyance,  but 
refused  to  enforce  the  covenant  to  surrender  the  copyholds 
because  it  was  voluntary  (a).  So  with  a  covenant  to  transfer 
stock,  if  it  rests  in  covenant  and  is  purely  voluntary,  a  court 
of  equity  will  not  execute  such  voluntary  covenant ;  but  if 
the  party  has  completely  transferred  the  stock,  though  it  is 
voluntary,  yet  the  legal  conveyance  being  efiectually  made, 
the  equitable  interest  will  be  enforced  (4) . 

Upon  the  same  principle  Courts  of  Equity  will  not  enforce 
imperfect  gifts  :  as,  a  check  given  gratuitously  and  not  pre- 
sented before  the  death  of  the  donor  (c) ;  an  assignment  of 
a  bond  without  consideration  (d) ;  an  assignment  of  stock  or 
shares  by  a  deed  in  consideration  of  natural  love  and  afiection 
and  for  the  benefit  of  a  child,  without  a  legal  transfer  of  the 
stock  (e) ;  a  voluntary  agreement  to  grant  an  estate  made 
only  for  the  purpose  of  giving  the  grantee  a  qualification  for 
Parliament  (/) ;  but  where  the  gift  is  complete,  or  the  con- 
tract executed,  a  court  of  equity  will  not  interfere  with  the 
transaction  merely  upon  the  ground  that  it  was  voluntary 
and  without  consideration  {g) .  Thus,  a  purchaser  for  value  of 
an  interest  in  land  cannot  require  a  voluntary  deed  or  agree- 
ment affecting  the  estate  to  be  delivered  up  to  him  to  be 
cancelled  {h). 

The  Courts  of  Equity  will  not  supply  a  defect  in  a  volun- 
tary appointment  in  execution  of  a  power,  except  in  favour 
of  a  wife  or  child  (t).     So,  the  Courts  of  Equity  will  not 


(a)  Jefferys  y.  Jefferyn^  mpra. 

(b)  Colman  v.  Sarrel^  8  Bro.  C.  C. 
12 ;  1  Vc8.  jun.  50  ;  Ellison  v.  Elli- 
son, 6  Yee.  656,  661 ;  1  White  k 
Tudor,  L.  C.  2nd  ed.  1 99. 

(c)  Tate  ▼.  Hilh'trt,  2  Vee.  jun.  111. 
'Whether  such  check  is  valid  at  hiw 
against  the  executor,  see  ih. 

(d)  Edicards  v.  Jones,  1  Myl.  &  Cr. 
226 ;  and  see  Tufnell  v.  Constable,  8 
Sim.  6». 


(e)  Dillon  t.  Coppin,  4  My.  &  Cr, 
647 ;  and  see  Antrobus  y.  Smith,  12 
Ves.  39. 

(/)  Callaghan  t.  Callaghan,  8  CI. 
&  Fin.  374. 

{g)  De  Hoghion  t.  Money,  L.  Rep, 
1  Eq.  154, 158  ;  Fortescue  y.  Bameit, 
3  My.  &  Cr.  36  ;  explained  in  Ed- 
wards y.  Jones,  1  M.  &  Cr.  226, 239. 

{h)  De  Hoghton  y.  Money,  supra, 

(t)  Sugden  on  Powers,  8th  ed,  584. 
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execute  imperfect  voluntary  declarations  of  trust  {a) .  But 
a  declaration  of  ti'ust  is  considered  in  a  court  of  equity  as 
equivalent  to  a  transfer  of  the  legal  interest  in  a  court  of 
law ;  and  if  the  transaction  by  which  the  trust  is  created  is 
complete,  it  will  not  be  disturbed  for  want  of  considera- 
tion {b). 

The  adequacy  of  the  consideration  is  not  regarded  in 
equity  any  more  than  at  law ;  and  mere  inadequacy  of  the 
consideration  is  not  a  ground  upon  which  the  Courts  of 
Equity  will  rescind  a  contract,  or  even  refuse  a  decree  for 
specific  performance  (c) .  But  great  inadequacy  of  considera- 
tion may  afford  evidence  of  fraud  or  imposition ;  and  upon 
that  ground  relief  might  be  granted  {d). 


Chap.  III.  Sect.  II.  The  Promise. 


Absolute  and  Conditional  Pro- 

mises   882 

Promises     Conditional     upon 

Lapse  of  Time 838 

upon  a  Certain  or  Uncertain 

Eyent 884 

upon  the  Will  or  Act  of  the 

Promiser 886 

upon  the  Will  or  Act  of  a 

Thurd  Party    836 

upon  Request  or  Demand...  837 
upon  Notice   888 


Construction  of  Contracts  as 

to  Conditions  Precedent  311 
Dependent  and  Independ- 
ent Promises  844 

Performance  of  Conditions 

Precedent    850 

Excuses     of    Conditions 

Precedent    351 

Pleading  Performance  and 

Excuses  862 

Alternative  Promises 353 

Election  of  altematire  ...  354 


Absolute 
promise. 


The  promise  may  in  its  terms  be  absolute  or  conditional. 
An  absolute  promise  is  one  of  which  the  performance  is 
due  immediately,  and  independently  of  any  event;  as  a 
debt  due  and  payable  at  the  present  time.     Such  a  debt,  for 


{a)  QasJcell  v.  Gaskell^  2  Y.  &  J. 
502  ;  Colyear  r.  CoutUest  Mulgretve^ 
2  Keen,  81. 

(6)  Collinson  t.  Pattrick^  2  Keen, 
123,  134;  M*Fadden  r.  Jenkynt,  1 
Hare,  458,  1  Phil.  153  ;  Stajpleion  t. 
Stapleion^  14  Sim.  186. 

(c)  Story,  Bq.  Jur.  §  244 ;  Colea  v. 
Trecoihick,  9  Yes.  234,  246 ;  Griffith 


T.  Spratlejf,  1  Cox,  888;  Abbott  y. 
Sworder,  4  De  G.  &  S.  448  j  Earriton 
T.  QmbH,  6  De  G.  M.  &  G.  424. 

(d)  lb. ;  and  see  Lowther  v.  Low- 
ihcTy  18  Yes.  95,  103;  BoreU  v. 
Dunn,  2  Hare,  440,  460;  Davie*  y. 
Cooper,  5  M.  &  Cr.  270 ;  Cockell  v. 
Taylor,  15  Bear.  108  ;  Clark  y.  MaU 
pas,  81  Beav.  80. 
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example,  arises  upon  a  scde  of  goods  for  ready  money ;  or  on 
a  promissory  note  payable  on  demand  (a) . 

A  conditional  promise  is  one  of  which  the  performance  is  Conditional 
not  due  immediately,  but  becomes  so  only  after  a  lapse  of  P'^"**^ 
time,  or  upon  the  happening  of  some  event,  certain  or  un- 
certain.    The  lapse  of  time  and  the  happening  of  the  event  Condition 
are  then  called  conditions  precedent,  in  reference  to  the  lia- 
bility  for  performance  of  the  promise. 

A  promise  is  also  sometimes  called  conditional,  when  it  is  Condition 
subject  to  cease  or  be  discharged  by  the  happening  of  some  »»*>««q^e">*- 
event ;  which  is  then  ccJled  a  condition  subsequent.  Such 
is  a  bond,  according  to  its  literal  construction,  being  the  ac- 
knowledgment of  a  debt  due  from  the  obligor  to  the  ob- 
ligee, conditioned  to  be  void  on  the  performance  of  some  act, 
or  the  happening  of  some  event.  The  legal  eflfect,  however, 
of  a  bond  is  to  secure  the  performance  of  the  act,  or  the 
happening  of  the  event,  stipulated  for  in  the  condition ;  and, 
in  substance,  it  constitutes  a  liability  to  pay,  conditional  on 
a  breach  of  the  condition,  and  the  amount  payable  is  re- 
stricted in  law  to  the  damages  occasioned  by  the  condition 
broken  (h). 

Contracts  may  be  conditional  upon  mere  lapse  of  time ;  PromiM 
thus,  debts  payable  at  a  future  time  are  subject  to  the  con-  Sj»n  Upse 
dition  precedent  that  the  specified  time  must  elapse  before  o*^^*"® 
the  debt  becomes  absolutely  due  and  payable.     A  debt  of 
this  kind  is  called  debitum  in  jprcRsenti,  solvendum  infuturo ; 
for  example,  a  debt  arising  upon  a  sale  of  goods  with  a 
fixed  period  of  credit  given  for  payment ;  a  debt  upon  a  bill 
of  exchange,  or  promissory  note,  payable  at  a  specified  time 
from  the  date.     Where  goods  are  sold  upon  a  contract  to 
pay  for  them  by  a  bill,  and  a  bill  is  given,  the  price  can- 
not be  recovered  until  the  period  of  the  bill  has  elapsed ;  but 
if  default  is  m^de  in  giving  the  bill,  a  breach  of  contract  is 
committed  for  which  an  action  will  lie  at  once,  the  plaintiff 
being  entitled  to  recover  the  present  value  of  such  a  bill  (c). 

(a)  See  Norton  t.  Ellam^  2  M.  ft  Button  t.  Solomonson,  3  B.  &  P.  582  ; 
W.  461.  Brooke  v.  White,  1  B.  &  P.  N.  B.  330  ; 

(b)  See  ante,  p.  83.  Helps  v.    Winterbottom,  2  B.  &  Ad. 

(c)  Mueten  r.  Price,  4  East,  147  ;  431. 
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Promise 
coaditional 
upon  a  cer- 
iaia  event. 


Prombe 
conditional 
upon  an 
uncertain 
event. 


Contracts  may  be  conditional  upon  the  happening  of  some 
event  the  happening  of  which  is  certain  but  the  time  of  hap- 
pening of  which  is  uncertain,  as  a  post  ohit  bond.  A  cove- 
nant by  a  person  for  the  payment  of  a  sum  of  money  three 
months  after  his  death,  was  held  to  be  a  debt  within  the 
statute  3  W.  &  M.  c.  14,  which  charges  devisees  of  land  with 
the  specialty  debts  of  the  testator  in  the  same  manner  as 
heirs  (a). 

Contracts  may  be  conditional  upon  the  happening  of  some 
event  which  is  altogether  uncertain :  as,  contracts  of  insu- 
rance against  losses  by  perils  of  the  sea,  or  by  fire;  contracts 
of  guarantee  (6);  the  contract  of  a  shareholder  in  a  company 
to  pay  calls  as  they  may  happen  to  be  made  by  the  com- 
pany (c). 

A  bill  of  exchange  may  be  accepted  payable  upon  any 
condition,  provided  the  holder  will  take  such  an  acceptance ; 
and  then  it  is  not  absolutely  due  until  the  condition  is  satis- 
fied (cZ).  Thus,  an  acceptance  of  a  bill  upon  arrival  of  a 
cargo  (e),  an  acceptance  "  to  pay  as  remitted  for^'  (/),  "to 
pay  when  goods  consigned  were  sold^'  {g),  "when  a  navy 
bill  was  paid  "  {h),  have  been  held  to  be  conditional  accept- 
ances which  become  absolute  upon  the  fulfilment  of  the  con- 
dition. An  acceptance  of  a  bill  payable  on  giving  up  the 
bill  of  lading  for  certain  goods  was  held  to  import  the  con- 
dition that  the  bill  was  not  payable  without  giving  up  the 
bill  of  lading,  but  not  the  further  condition  that  the  bill  of 
lading  should  be  given  up  on  the  day  when  the  bill  became 
due  {{),    A  bill  of  exchange  may  also  be  indorsed  condition- 

But  a  bill  or  note  cannot  be  drawn  payable  on  a  contin- 


(a)  Coope  T.  Crenwellt  L.  Rep.  2 
Eq.  106 ;  35  L.  J.  G.  4»6. 

(d)  See  Boifd  t.  Robin*,  5  0.  B. 
N.  S.  597 ;  28  L.  J.  C.  P.  73  ;  White 
V.  Corbeit,  1  E.  &  E.  692 ;  28  L.  J.  (J. 
B.  228. 

(c)  South  Staffordthire  Rg.  Co.  t. 
Bunuide,  5  Ex.  129;  20  L.  J.  Ex. 
120 ;  General  Discount  Co.  v.  Stokes, 
17  C.  B.  N.  S.  765;  34  L.  J.  C.  P.  25  j 
and  see  Wentworth  y.  Cheuill,  26  L. 
J.  0.  760. 


(d)  See  Bjles  on  BUIs,  8th  ed.  178 ; 
Chitty  on  Bills,  10th  ed.  201 ;  Smith 
V.  Vertue,  9  0.  B,  N.  S.  214 ;  30  L. 
J.  C.  P.  56. 

(e)  MUn  T.  Prest,  4  Camp.  393. 
(/)  Banbury  v.  L^eeeU  2  Str.  1211. 
ig)  Smith  y.  Abbot,  2  Str.  1152; 

Julian  y.  Shobrooke,  2  Wils.  9. 

(h)  Pierson  y.  Danlop,  Cowp.  571. 

(i)  Smith  y.  Vertue,  supra. 

(y)  See  Byles  on  Bills,  8th  ed.  141 ; 
Chittj  on  Bills,  10th  ed.  166. 
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gency,  of  which  the  happening  is  altogether  uncertain ;  it 
may  be  drawn  payable  on  a  future  event  of  certain  occur- 
rence, BO  that  the  money  must  become  payable  eventually, 
but  not  on  an  uncertainty,  without  forfeiting  the  character 
of  a  bill  or  note  (a).  Such  an  instrument  would  not  be 
negotiable  ;  and  the  ordinary  presumption  of  consideration 
in  favour  of  bills  and  notes  would  not  arise  upon  it,  so  that 
in  an  action  brought  upon  it,  the  consideration  must  be 
alleged  and  proved  {b). 

The  promise  cannot  be  conditional  on  the  mere  will  of  the  Promise 
party  making  it,  for  by  promising  to  do  a  thing  only  in  case  um)n\uo* 
it  pleases  himself,  by  the  very  terms  of  the  promise  he  is  not  ^^^*  °'"  ^^^ 
bound  at  all ;  so,  a  covenant  amounting  in  terms  to  a  pro-  miser, 
mise  by  a  person  to  pay  money  to  himself  was  held  to  be  no 
contract  (c).     Agreements  for  service  where  the  remunera- 
tion is  left  to  the  discretion  of  the  employer  do  not  give  ri^e 
to  any  contract  {d) . 

Contracts  may  be  made  to  pay  for  work  subject  to  its  being 
done  to  the  satisfaction  or  approval  of  the  employer;  in 
which  case,  the  right  of  approval  on  which  the  contract  is 
dependent  must,  in  general,  be  exercised  in  a  reasonable, 
and  not  arbitrary  or  capricious  manner  {e) .  But  it  may  be 
stipulated  that  the  satisfaction  or  approval  shall  be  quite 
arbitrary ;  and  then  the  only  restriction  upon  the  right  of 
approval  is  that  it  must  he  exercised  in  good  faith,  and  not 
merely  for  the  purpose  of  defeating  the  contract  (/).  A 
policy  of  insurance  was  made  with  a  company  against  rail- 
way accidents,  subject  to  the  condition  that  before  payment 
of  the  sum  insured  the  claimant  should  furnish  to.  the  direc- 
tors of  the  company  such  evidence  or  information  as  the 
directors  should  think  necessary  to  establish  the  claim ;  this 
was  construed  to  mean  such  evidence  as  the  directors  might 

(a)  CarU>9  y.  Fancourt,  B  T.  R.  290  j  Bryant  v.  F/iffht,  5  M.  &  W. 
482;  SiU  ▼.  Halford„2  B.  &  P.  413  ;  114  ;  RoherU  t.  Smith,  4  H.  &  N. 
Worley  v.  Harrison,  8  A.  &  E.  669 ;       316  ;  28  L.  J.  Ex.  164. 

Sobint  T.  May,  11  A.  &  E.  213 ;  and  («)  Dallmanv.  Kittg,  4  Bing.  N.  C. 

Bee  ChittY   on   Bills,   10th   ed.   87;  105;  Parson  y.  Sexton,  4tCR.%^. 

Bylee  on  Bills,  8th  ed.  84.  (/)  Andrews  v.  Belfield,  2  C.  B. 

(b)  lb.  N.  S.  779  ;  Stadhard  v.  Lee,  3  B.  & 
\e)  Faulkner  t.  Lowe,  2  Ex.  595.  S.  364 ;  32  L.  J.  Q.  B.  75. 

(d)  Taylor  t.  Brewer,  1  M.  &  S. 
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reasonably^  and  not  such  as  they  might  unreasonably  and 
capriciously  require  {a). 

A  promise  may  be  made  conditional  upon  the  promisor 
doing  an  act  which  is  discretionary  in  him,  the  object  thereby 
effected  being  that  the  promisor  must  either  abstain  from 
doing  the  act  or  perform  the  promise. 


Promise  A  promise  may  be  made  conditional  upon  an  act  of  a  third 

upon  an  act  p^^ty;  and  the  condition  must  be  satisfied  in  order  to  render 
ofa third  ^j^q  promise  absolute.  A  policy  of  fire  insurance  was  con- 
ditioned that  the  minister  of  the  parish  should  give  a  certi- 
ficate as  to  the  character  of  the  insured  and  the  bond  fide 
nature  of  the  loss ;  it  was  held  that  the  insured  could  not 
recover  without  such  certificate,  although  the  minister  un- 
reasonably refused  to  give  it  (b).  Upon  an  agreement  to 
purchase  goods  at  a  valuation  to  be  made  by  two  specified 
valuers,  it  was  held  that  the  purchaser  could  not  be  charged 
with  the  price  until  the  goods  had  been  valued  by  both 
valuers  pursuant  to  the  agreement,  though  one  of  them 
refused  to  act  (c).  Upon  an  agreement  to  do  work  to  be 
paid  for  by  measurement  to  be  settled  by  a  person  named 
in  the  agreement^  such  measurement  was  held  to  be  a  con- 
dition precedent  to  the  claim  for  payment,  and  not  a  mere 
reference  of  the  matter  to  an  arbitrator  which  could  be  re- 
voked by  the  employer  (d) . 

Upon  an  agreement  to  do  certain  building  work  to  be 
paid  for  at  a  certain  price  upon  receiving  a  certificate  in 
writing  of  an  architect  named  of  his  approval  of  the  works, 
it  was  held  that  no  claim  could  be  made  by  the  builder  until 
the  certificate  was  given  {e),  K  the  architect  or  surveyor 
wrongfully  and  improperly  refuses  to  give  such  certificate, 
the  builder  does  not  thereby  acquire  any  right  of  action 


(a)  Braunslein  t.  Accidental  Death 
Insurance  Co.,  1  B.  &  S.  782;  31 
L.  J.  Q.  B.  17;  and  see  Coles  y. 
Turner,  L.  E.  1  C.  P.  373  j  85  L.  J. 
C.  P.  169. 

(d)    Worsley  ▼.  Wood,  6  T.  R.  710. 

(c)  Thumell  v.  BaUnmie,  2  M.  & 
W.  786 ;  and  see  Clarke  v.  Westrope^ 
18  C.  B.  766 ;  26  L.  J.  C.  P.  287. 


(d)  MiUs  ▼.  Bc^ley,  2  H.  &  0.  36 ; 
32  L.  J.  Ex.  179. 

(e)  Morgan  ▼.  Bimie,  9  Bing.  672  ; 
and  see  similar  contracts  in  Mt/ner  y. 
Field,  6  Ex.  829  ;  QraftonY.  Eastern 
Co,  J2y.,  8  Ex.  699  ;  Scott  v.  Corpora* 
Hon  of  Liverpool,  1  Giff  216  ;  3  De 
G.  &  J.  334 ;  27  L.  J.  0.  641 ;  28  L. 
J.  C.  230. 


SECT.  11.    THE   PROMISE. 


337 


against  the  employer  (a) ;  but  if  the  architect  improperly 
neglects  to  certify  in  collnsion  with  or  by  the  procurement 
of  the  employer^  an  action  may  lie  against  the  employer  as 
for  a  fraud  (b) .  A  certificate  of  an  architect  does  not  neces- 
sarily import  a  certificate  in  writing ;  but  a  parol  approval 
will  satisfy  the  condition  of  a  certificate^  unless  a  written 
certificate  is  expressly  stipulated  for,  in  which  case  the  con- 
dition must  be  satisfied  by  producing  a  written  certificate  (c). 
The  plaintiff  purchased  a  horse  of  the  defendant  for  Is,, 
upon  the  condition  that  if  the  horse  should  trot  eighteen 
miles  in  an  hour  to  the  satisfaction  of  a  certain  person  ap- 
pointed as  judge  of  the  performance  the  plaintiff  should  pay 
£200  for  the  horse;  the  judge  having  refused  to  attend 
without  any  default  in  the  plaintiff,  the  plaintiff  was  held 
entitled  to  the  delivery  of  the  horse  for  the  Is.  {d), 

A  contract  is  sometimes  made  conditioned  upon  a  request  PK>mise 
or  demand  of  performance;  and  then  the  making  of  the  SJ^n^f* 
request  or  demand  is  necessary  to  render  the  contract  abso-  5^®"*  ®' 
lute,  and  in  an  action  for  a  breach  of  the  contract  the  request 
or  demand  must  be  alleged  and  proved  (e) . 

A  present  debt  is  payable  without  any  demand  from  the 
creditor  to  the  debtor  (/) .  Parties  primarily  liable  on  mer- 
cantile instruments,  as  the  acceptor  of  a  bill  of  exchange,  or 
the  maker  of  a  promissory  note,  are  bound  to  pay  the  holder, 
when  the  instrument  becomes  due,  without  any  demand  (g) . 
A  promissory  note  payable  on  demand  is  a  present  debt, 
and  is  payable  without  any  demand  (h) .    But  if  such  instru- 


(a)  Clarke  v.  Watson,  18  0.  B.  N. 
S.  278 ;  84  L.  J.  C.  P.  148. 

(6)  Batterbury  y.  Vyse,  2  H.  &  0. 
42;  32  L.  J.  Bz.  177;  and  see 
M'Intaih  t.  Great  Wettera  JUf,  Co.,  2 
Mac.  &  Gord.  74. 

(c)  Roberts  ▼.  VatkinSy  14  C.  B. 
K.  S.  592 ;  32  L.  J.  G.  P.  291 ;  Lam- 
prell  y.  BUlerieay  Union,  8  Ex.  283  ; 
Russell  y.  Viscount  Sandiera,  18  G. 
B.  N.  8. 149 ;  32  L.  J.  G.  P.  68  ;  and 
see  Kirk  t.  Bromley  Union,  2  Phil. 
640 ;  Goodyear  r.  Mayor  of  Wey' 
mouih,  85  L.  J.  G.  P.  12. 

(<Q  Brogden  ▼.  Marriott,  2  Bing. 
N.  C.  478. 


(e)  Bach  t.  Owen,  5  T.  B.  409, 
cited  and  explained  in  Radford  y. 
Smith,  8  M.  &  W.  254;  Birks  y. 
Trippet,  1  Wms.  Saund.  86  b ;  and 
cases  there  cited ;  1  Chit.  PL  7th  ed. 
889. 

(/)  Cranley  y.  HUlary,  2  M.  &  S. 
120,  122 ;  per  Parke,  B.,  Kington  y. 
Kington,  11  M.  &  W.  238,  285. 

(^)  Hume  y.  Feploe,  8  East,  168 ; 
Poole  y.  Tumbridye,  2  M.  ft  W.  228 ; 
and  see  Walton  y.  Mascall,  18  M.  & 
W.  452. 

(h)  Maliby  y.  MurrelU,  5  H.  &  N. 
813 ;  29  L.  J.  Ex.  377 ;  Norton  y. 
EUamt  2  M.  &  W.  461. 
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ments  are  made  speciallj  payable  at  a  particular  place  only^ 
presentment  for  payment  at  that  place  is  necessary  (a) . 

If  a  bond  is  conditioned  for  the  payment  of  a  sum  of 
money  on  demand,  a  demand  must  be  made  before  the  bond 
is  forfeited  and  an  action  can  be  brought  upon  it  {b) ;  but  on 
a  bond  conditioned  for  payment  of  money,  without  any  sti- 
pulation for  a  demand,  a  demand  is  not  required,  and  the 
condition  is  broken  by  non-payment^  although  no  demand  is 
made  (c). 

If  a  warrant  of  attorney  be  given  for  payment  of  money 
on  demand^  an  actual  demand  is  necessary ;  and  proceed- 
ings taken  under  it  without  such  demand  will  be  set  aside  {d) . 
A  person  having  ejcecuted  a  warrant  of  attorney  to  secure 
the  re-transfer,  upon  demand,  of  stock  lent  to  him,  became 
insane ;  it  was  held  that  a  demand  made  to  him  in  that  state 
was  ineffectual  (e) . 

A  surety  is  not  entitled  to  a  demand  for  payment  upon 
the  default  of  the  debtor,  unless  he  has  expressly  stipulated 
for  it  (/)  ;  and  in  order  to  charge  a  surety  upon  a  contract  of 
guarantee  a  request  to  the  debtor  to  pay  is  not  necessary, 
where  it  is  not  necessary  to  charge  the  debtor  {g). 

If  a  factor,  receiving  goods  for  sale  on  commission^  con- 
tracts to  account  on  demand,  a  demand  of  an  account  is  ne- 
cessary in  order  to  charge  him  in  an  action  for  not  account- 
ing (A). 

Pwmise  A  contract  is  sometimes  made  conditional  upon  notice  of 

uponnotice.  somo  matter  being  given ;  and  then  notice  must  be  given 
accordingly,  in  order  to  render  the  promise  absolute,  and 
must  be  alleged  and  proved  in  an  action  brought  upon  it  (i) . 
A  party  contracting  to  do  an  act  upon  the  happening  of 
some  event  is  not,  in  general,  entitled  to  notice  of  that  event 


(a)  Byles  on  Bills,  8tli  ed.  196»  198. 
lb)  Carter  r.  Rinff,  3  Camp.  469. 

(c)  CHbbs  T.  Sauehamy  5  B.  &  Ad. 
911. 

(d)  Nicholl  y.  Bromley,  2  B.  &  B. 
464 ;  Abbott  T.  Greenwoodt  2  Jur.  989. 

(e)  Capper  y.  Dando^  2  A.  &  E. 
458. 

OO  Sicklemore  y.  TMetUion,  6  M.  & 


S.  9 ;  Hitchcock  y.  Humflreyy  6  M.  & 
G.  669. 

{g)  Rede  r.  Farr,  6  M.  &  S.  121 ; 
LUley  y.  BetoUt,  11  Price,  494 ;  War- 
ringion  y.  Furbor,  8  East,  242 ;  Wal- 
ton y.  Maecall,  IS  M.  &  W.  462. 

{h)  Topham  y.  Sraddiek,  1  Taunt. 
672. 

(i)  1  Chit.  PI.  7th  ed.  837. 
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as  a  condition  precedent  to  his  liability,  unless  lie  has  ex- 
pressly stipulated  for  it ;  but  in  some  cases  it  is  necessarily 
implied  from  the  nature  of  the  transaction  that  notice  should 
be  given,  although  not  expressly  stipulated  for  (a). 

The  general  rule  as  to  the  cases  where  notice  is  impliedly 
required  has  been  laid  down  as  follows  : — "  That  where  a 
party  contracts  to  do  a  certain  thing  in  a  certain  specific 
event  with  which  he  can  make  himself  acquainted,  he  is  not 
entitled  to  any  notice,  unless  he  stipulates  for  it ;  but  when 
it  is  an  event  which  lies  within  the  peculiar  knowledge  of  the 
opposite  party,  then  notice  ought  to  be  given  him  "  (h) .  It 
is  also  laid  down  as  a  rule  that  if  the  matter  does  not  lie 
more  properly  in  the  knowledge  of  one  of  the  parties  than 
the  other,  notice  is  not  requisite  (c) . 

A  buyer  promised  to  pay  for  barley  as  much  as  the  seller 
sold  it  for  to  any  other  man ;  the  seller  was  held  bound  to 
give  notice  before  he  could  call  upon  the  buyer  to  pay,  be- 
cause the  person  to  whom  the  barley  was  to  be  sold  was 
altogether  at  the  option  of  the  seller,  who  might  sell  it  to 
whom  he  pleased  (d) .  The  defendant  covenanted  not  to  do 
anything  whereby  an  insurance,  to  be  eflTected  on  his  life  by 
the  plaintiff  at  any  office  which  the  latter  should  choose, 
should  be  avoided  or  prejudiced ;  it  was  held  that  the  de- 
fendant was  not  bound  by  this  covenant  until  the  plaintiff 
had  given  him  notice  that  he  had  chosen  an  office,  and  had 
effected  a  policy  (e).  By  a  contract  for  the  sale  of  land  the 
vendor  covenanted  that  he  would  deduce  a  good  title  and  pro- 
duce the  deeds  to  verify  it  on  a  certain  day  at  one  of  three 
places  mentioned ;  it  was  held  to  be  incumbent  on  him  to 
give  notice  to  the  vendee  at  which  of  the  three  places  he  would 
be  ready  to  produce  his  title,  and  that,  not  having  done  so, 
he  was  liable  for  a  breach  of  covenant  in  not  producing  the 
deeds,  notwithstanding  the  non-attendance  of  the  vendee  (/). 


(a)  Per  Parke,  B.,  Vyse  v.  Wake-  Ex.  359,  362. 

Jleld,  6  M.  &  W.  442,  453.  (d)  Sauls  ▼.  JZ>myi^,  Cro.  Jac.  422, 

(h)  Per  Lord  Abinger,  O.B.,   Vyse  cited  6  M.  &  W.  454. 

V.  Wakefield,  6  M.  &  W.  442,  452.  («)    Vyee  y.   Wakefield,  6  M.  A  W. 

(c)  1  Wms.  Saund.  117  a,  n.  (2)  ;  2  442. 

ib,  62  « ;  1  Chit.  PI.  7th  ed.  337  ;  (f)  RippinghaU  y.  Lloyd,  5  B.  & 

per  Parke,  B.,  Daweon  y.  Wrenehy  3  Ad.  742. 

Z  2 
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Promiae  On  a  policy  of  insurance  on  a  ship  it  is  held  not   to 

upon  no.  be  a  condition  precedent  to  the  liability  of  the  under- 
writer that  the  insured  should  give  him  notice  of  the 
loss ;  whether  or  no  the  ship  was  damaged  by  storms  being 
a  fact  as  much  within  the  knowledge  of  one  party  as  the 
other  (a). 

"  If  a  man  is  bound  by  obligations  or  covenants  or  pro- 
mises to  do  a  thing  on  the  performance  of  an  act  by  a 
straiiger  notice  need  not  be  alleged,  for  it  lies  in  the  defend- 
ant's knowledge  as  much  as  the  plaintiff's  and  he  ought  to 
take  notice  at  his  peril ''  {b) .  If  a  man  be  bound  to  another 
to  indemnify  him  against  the  acts  of  a  third  person,  no  no- 
tice is  necessary  to  be  given  by  the  obligee  to  the  obligor  of 
those  acts  (c) .  So  it  is  held,  with  respect  to  guarantees,  that 
no  notice  is  necessary  (d) ;  unless  the  surety  has  stipulated 
expressly  for  it  (e) . 

Notice  of  an  award  is  not  a  condition  precedent  to  the  lia- 
bility to  perform  it,  because  both  parties  may  equally  take 
notice  of  it;  if,  however,  it  be  provided  that  the  award 
should  be  notified  to  the  parties,  it  is  no  award  until  notice 
be  given  (/).  Notice  is  necessary  in  order  to  proceed 
against  a  party  by  attachment  for  contempt  in  not  performing 
an  award  [g). 

Upon  a  bill  of  exchange  accepted  payable  to  the  drawer 
or  his  order,  and  upon  a  promissory  note  made  payable  to 
the  payee  or  his  order,  no  notice  of  indorsement  need  be 
given  to  the  acceptor  or  maker ;  he  is  bound  himself  to  find 
out  the  holder  and  pay  him  when  the  instrument  is  due  [h)» 
But  the  parties  secondarily  liable,  as  the  drawer  or  indorser 
of  a  bill  of  exchange,  or  the  indorser  of  a  promissory  note, 
are  entitled  to  have  the  instrument  duly  presented  for  pay- 
ment, and  to  receive  notice  of  dishonour,  which  is  a  matter 
peculiarly  within  the  knowledge  of  the  holder  (i) ;  and  the 

(a)  Dawson  r.  Wrench,  8  Ex.  359.  &  S.  9. 

{b)  2  Wmfl.  Saund.  62  a ;  and  oaseB  (/)  2  Wma.  Saund.  62,  n  (4). 

there  cited.  Q)  Jb.  62  a,  n  (c). 

(o)  Cutler   T.    a<mthem,    1   Wm».  (A)   Eeynolde  ▼.  Daviet,  IB.  &  P. 

Saund.  116.  625  ;  Bradbury  r.  Ematu,  6  M.  &  W. 

{d)   Per    Parke,    B.,   Daweon    t.  595 ;  Price  y.  Price,  16  M.  &  W.  232, 

Wrench,  3  Ex.  869, 862 ;  Eitchcock  t.  242. 

Humfrey,  5  M.  &  (J.  669.  (t)  2  Wme.  Saund.  62  a,  n  (d)  ; 

(e)  Sicklemore  y.  Thietlelon,  6  M.  Bjles  on  Bills,  8th  ed.  186, 261. 
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notice  of  dishonour  must  be  given  within  a  reasonable  time, 
which  depends  upon  the  circumstances  of  each  case  (a) . 

Questions  of  construction  often  arise  as  to  whether  the  Construe- 
language  of  a  contract  imports  a  condition  precedent  to  the  cUS^ts 
liability  or  not,  of  which  the  following  cases  may  be  cited  as  y  *<*  ^^' 

examples  : —  precedent. 

A  contract  for  the  sale  of  goods,  *'  on  arrival  by  a  certain 
ship/^  is  held  to  be  conditional  upon  the  arrival  of  the  goods 
on  board  the  ship,  so  that  if  the  ship  arrives  without  the 
goods,  or  if  the  ship  is  wrecked,  the  seller  is  not  bound  {b). 
So,  upon  a  contract  for  the  sale  of  goods,  "  to  arrive  by  a 
certain  ship,^^  the  arrival  of  the  goods  in  the  ship  is  a  con- 
dition precedent  (c).  Such  a  contract  does  not  amount  to  a 
warranty  on  the  part  of  the  seller  that  the  goods  should  arrive 
if  the  vessel  arrives,  but  to  a  contract  for  the  sale  of  goods  at 
a  future  period  subject  to  the  double  condition  of  the  arrival 
of  the  vessel,  with  the  specific  cargo  on  board  (d) .  But  upon 
a  contract  for  the  sale  of  goods  to  be  delivered  ''  on  the 
safe  arrival  of  a  certain  ship,^'  it  was  held  that  the  arrival 
of  the  goods  was  not  a  condition  precedent  as  the  arrival  of 
the  ship  was ;  and  the  contract  to  deliver  became  absolute 
upon  the  arrival  of  the  ship,  although  without  the  goods  on 
board  (e).  A  contract  of  sale  of  goods  to  arrive  by  a  ship 
to  be  named  '^  upon  shipment  of  the  goods,'^  or  "  by  the 
next  mail,"  is  conditional,  as  to  the  liability  of  the  buyer  to 
accept  the  goods,  upon  the  naming  of  the  ship  according  to 
the  contract  (/). 

In  a  contract  for  the  sale  of  cotton  from  ships  arriving  at 
a  port,  the  expression,  "the  said  cotton  to  be  taken  from 
the  quay,"  was  construed  to  be  a  stipulation  for  the  seller's 
benefit  only,  compelling  the  purchasers,  if  required,  to  take 
the  cotton  from  the  quay,  but  not  a  stipulation  as  to  the 


(a)  DarhUhire  v.  Parker^  6  Ea«t,  (e)  Hale  v.  Banown,  4  0.  B.  N. 
3 ;  Byles  on  Bills,  8th  ed.  261.  S.  85 ;  27  L.  J.  C.  P.  189 ;  and  see 

(b)  Boyd  V.  Siffkin,  2  Camp.  326 ;  Gorrissen  v.  Perrin,  2  0.  B.  N.  S.  681 ; 
see  Idle  y.  Thornton,  3  Camp.  274.  27  L.  J.  C.  P.  29. 

(e)  Lwatt  V.   Hamilton,  6  M.  &  (/)  Graves  v.  LMge,  9  Ex.  709 ; 

W.  639 ;  Johmon  t.  Macdonald,  9  M.  11  Ex.  642 ;  23  L.  J.  Ex.  228 ;  26  ib. 

&  W.  600.  316  ;  Gilket  T.  L&onino,  4C.  B.  N.  S. 

id)  Ib.  485. 
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conditionB 
precedent. 


Conatruc  place  of  delivery  forming  a  condition  precedent  to  the  pur- 
tol^te  M^'to  chaser's  liability  to  accept  the  cotton  (a). 

A  stipulation  in  a  charterparty  that  the  vessel  shall  sail 
on  or  before  an  appointed  day,  is  held,  in  general,  to  be  a 
condition  precedent  to  the  liability  of  the  charterer  to  per- 
form the  charterparty  (6) ;  so,  a  stipulation  that  the  ship 
shall  be  ready  on  or  before  an  appointed  day  (c).  But  the 
stipulation  that  the  ship  shall  sail  with  convenient  speed,  or 
within  a  reasonable  time,  or  direct  to  the  port  of  loading,  is 
held  not  to  be  a  condition  precedent,  as  to  the  time  of  sail- 
ing (d) ;  though,  if  by  reason  of  a  breach  of  such  stipulation 
the  object  of  the  voyage  would  be  wholly  frustrated,  the 
charterer  might  be  excused  from  the  performance  of  the 
charterparty  on  his  part  (e). 

In  a  charterparty  the  ship  was  described  as  "  now  at  sea 
having  sailed  three  weeks  ago }"  it  was  held  that  the  liability 
of  the  charterer  to  load  was  conditional  upon  the  truth  of 
that  statement  (/).  So,  the  description  in  a  charterparty 
of  the  ship  as  "  now  in  the  port  of  Amsterdam"  was  held  to 
constitute  a  condition  precedent  to  the  obligation  of  the 
charterer  (g). 

The  description  of  the  ship  in  a  charterparty  as  being  A 1 
is  a  warranty  of  the  ship  being  of  that  class  at  Lloyd's,  and 
constitutes  a  condition  precedent  to  the  liability  of  the  char- 
terer to  load  {h) ;  but  such  description  only  warrants  the 
class  at  the  time  of  making  the  charterparty,  and  does  not 
warrant  the  continuance  of  the  class  (t).  The  representa- 
tion that  the  ship  is  tight,  staunch,  and  strong,  is  not  a 
condition  precedent  (j) . 

Upon  a  covenant  in  a  lease  to  expend  a  sum  of  money  in 


(a)  Neill  v.  Whiiworth,  18  C.  B.  N. 
S.  486  ;  34  L.  J.  C.  P.  155. 

(h)  Olaholm  r.  Ilatfs,  2  M.  &  &. 
257  J  Crookewit  y.  Fletcher^  1  H.  & 
N.  898  ;  26  L.  J.  Ex.  153. 

(c)  Oliver  v.  Fielden,  4  Ex.  136; 
Seeger  v.  Duthie,  8  C.  B.  N.  S.  45. 

{d)  Tarrahochia  v.  Mickie,  1  H.  & 
N.  183;  26  L.  J.  Ex.  26  j  M' Andrew  y. 
Chappie,  35  L.  J.  C.  P.  281 ;  and  see 
Freeman  ▼.  Taylor,  8  Bing.  124. 

(e)  lb. ;  and  see  Behn  t.  Burness, 
3  B.  &  S.  751,  758 ;  32  L.  J.  Q.  B. 


204,  205. 

(/)  OlUve  V.  Booker,  1  Ex.  416. 

{g)  Behn  v.  Bumees,  IB.  &  S. 
877 ;  3  ib.  751 ;  31  L.  J.  Q.  B.  73  ; 
32  ib.  204,  explaining  Dimech  v.  Cor- 
leU,  12  Moope,  P.  C.  C.  199. 

(h)  OUive  T.  Booker,  1  Ex.  416; 
and  see  Routh  t.  Macmillan^  2  H.  & 
C.  750  ;  33  L.  J.  Ex.  38. 

(t)  HwH  V.  Utbome,  18  C.  B.  144 ; 
25  L.  J.  C.  P.  209. 

0)  TarrdbocUa  v.  Hickie,  1  H.  & 
N.  183  i  26  L.  J.  Ex.  26. 
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repairs  under  the  direction  and  with  the  approbation  of  a  ConstTue- 
snrvejor  to  be  appointed  by  the  lessor,  the  appointment  of  ^J ^J  ^ 
the  surveyor  is  a  condition  precedent  to  the  liability  to  re-  conditions 
pair  {a) .  So,  upon  a  covenant  in  a  lease  for  the  lessee  to 
repair,  the  lessor  allowing  and  assigning  timber  for  that 
purpose,  the  assigning  of  the  timber  by  the  lessor  is  a  con- 
dition precedent  to  the  liability  of  the  lessee  (fc) .  An  agree- 
ment was  made  by  a  tenant  to  keep  certain  premises  in  re- 
pair, the  same  being  first  put  into  repair  by  the  landlord ;  it 
was  held  that  the  repair  of  the  whole  by  the  landlord  was  a 
condition  precedent  which  he  must  perform  before  he  could 
recover  for  non-repair  of  any  part  of  the  premises  (c) .  By  a 
written  agreement  the  plaintiflF  undertook  to  do  certain  re- 
pairs to  a  house  and  "  to  complete  the  work  necessary  by 
the  14th  June  next,''  and  the  defendant,  '^  in  consideration 
of  these  conditions  being  fulfilled,''  agreed  to  take  the  house 
for  three  years,  the  rent  to  begin  from  Midsummer  next ;  it 
was  held  that  the  completion  of  the  whole  work  by  the 
plaintiff  in  the  time  specified  was  a  condition  precedent  to 
the  liability  of  the  defendant  to  take  the  house  {d) . 

A  lease  contained  a  covenant  by  the  lessor^  that  if  the 
lessee  should  be  desirous  at  the  expiration  of  the  term  to 
purchase  the  premises,  and  should  give  to  the  lessor  six 
months'  notice  of  such  desire,  and  should  pay  to  him  £2000, 
the  lessor  would  sell  and  convey  the  premises  to  the  lessee ; 
the  lessee  gave  the  notice,  but  did  not  pay  the  £2000 ;  it 
was  held  that  the  payment  of  the  £2000  was  a  condition 
precedent  to  the  right  of  purchase,  and  the  money  not  having 
been  paid,  he  was  not  entitled  to  specific  performance  {e). 

By  an  indenture  the  plaintiff  covenanted  that  he  would 
*^  forthwith"  do  certain  things  on  his  part,  and  the  defend- 
ant covenanted  to  make  certain  payments  upon  the  perform- 
ance of  those  things,  and  it  was  agreed  that  to  secure  the 
true  performance  of  the  covenants  the  plaintiff  and  the  de- 
fendant should  within  ten  days  from  the  execution  of  the 


(a)  Coomhe  v.  Greene,  11  M.  &  W.  and  see  Cannock  v.  Jones,  3  Ex.  238. 
480.  (d)  TideyY.Mollett,16  0,B.y.3. 

(b)  Thomas  Y.  Cadwallader^yfiiilw,  298;  83  L.  J.  0.  P.  236. 

496.  {e)  Weston  t.  Collins,  84  L.  J.  C. 

(c)  Neale  t.  Ratcliff,  15  Q.  B.  916 ;  353. 
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indenture  give  to  each  other  bonds  in  a  penal  sum ;  it  was 
held  that  the  giving  the  bonds  was  a  condition  precedent  to 
the  right  to  performance  on  either  side^  and  that  the  term 
"  forthwith'^  must  be  construed  as  subject  to  such  condition 
precedent  {a) . 

The  defendant  agreed  to  grant  the  plaintiffs  a  lease  of 
certain  premises  for  five  years,  during  which  the  plaintiffs 
were  to  expend  money  in  certain  buildings,  and  the  defendant 
agreed  to  repay  to  the  plaintiffs  the  money  so  expended  at 
the  expiration  of  the  term ;  the  plaintiffs  occupied  during 
the  five  years  and  expended  the  money  in  the  manner 
agreed  upon,  but  no  lease  was  granted ;  it  was  held  that  the 
granting  of  the  lease  by  the  defendant  was  not  a  condition 
precedent  to  his  liability  to  repay  the  money,  Crompton,  J., 
saying  that  it  would  require  strong  words  to  render  an  act 
-  to  be  done  by  the  defendant  a  condition  precedent  to  his 
liability  (6). 

Dependent  I^i  coutracts  Containing  executory  considerations,  that  is 
^^deiu'  to  say,  in  which  a  promise  on  the  one  side  is  given  in  con- 
promises,  sideration  of  a  promise  on  the  other,  the  mere  promise,  and 
not  the  performance  of  it,  constitutes  the  consideration 
strictly  so  called;  and  the  obligation  of  the  one  promise 
may  be  quite  independent  of  the  performance  of  the  other  (c). 
But  when  the  matter  of  such  mutual  promises  is  examined, 
it  may  appear,  upon  the  correct  construction  of  their  terms, 
that  the  obligation  of  the  one  promise  is  made  expressly  or 
impliedly  conditional  upon  the  due  performance  of  the  other ; 
and  then  the  performance  of  the  promise,  constituting  the 
executory  consideration,  is  a  condition  precedent  to  the  lia- 
bility to  perform  the  other  promise :  in  the  latter  case  the 
mutual  promises  are  called  dependent,  and  in  the  former 
they  are  called  independent. 

In  the  case  of  Jones  v.  Barkley,  Lord  Mansfield,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  expressed  himself  to 
the  following  effect : — "  There  are  three  kinds  of  covenants  : 
1.  Such  as  are  called  mutual  and  independent,  where  either 

(a)  Roberts  v.  Brett,  6  C.  B.  N.  S-  (ft)  Bowes  t.  Croll,  6  E.  &  B.  255. 

•     »  611 ;  20  i6.  148  j  34  L.  J.  O.  P.  241.  (c)  See  ante,  p.  10. 
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party  may  recover  damages  from  the  other  for  the  injury 
he  may  have  received  by  a  breach  of  the  covenants  in  his 
favour,  and  where  it  is  no  excuse  for  the  defendant,  to  al- 
lege a  breach  of  the  covenants  on  the  part  of  the  plaintiflF. 
2.  There  are  covenants  which  are  conditions  and  dependent, 
in  which  the  performance  of  one  depends  on  the  prior  per- 
formance of  another,  and,  therefore,  till  this  prior  condition 
is  performed,  the  other  party  is  not  liable  to  an  action  on 
his  covenant.  3.  There  is  also  a  third  sort  of  covenants, 
which  are  mutual  conditions  to  be  performed  at  the  same 
time ;  and,  in  these,  if  one  party  was  ready,  and  oflFered,  to 
perform  his  part,  and  the  other  neglected,  or  refused,  to 
perform  his,  he  who  was  ready  and  offered  has  fulfilled  his 
engagement,  and  may  maintain  an  action  for  the  default  of 
the  other ;  though  it  is  not  certain  that  either  is  obliged  to 
do  the  first  act.''  His  Lordship  then  proceeded  to  say,  "  that 
the  dependence  or  independence  of  covenants  was  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parties, 
and  that,  however  transposed  they  might  be  in  the  deed, 
their  precedency  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance ''(«). 

It  has  also  been  laid  down  as  a  rule  of  construction  that 
"  Where  from  a  consideration  of  the  whole  instrument 
it  is  clear  that  the  one  party  relied  upon  his  remedy  and  not 
upon  the  performance  of  the  condition  by  the  other,  such 
performance  is  not  a  condition  precedent.  On  the  other  hand, 
where  it  is  clear  that  the  intention  was  to  rely  on  the  per- 
formance of  the  condition,  and  not  on  the  remedy,  the  per- 
formance  is  a  condition  precedent''  {b). 

The  following  rules  of  construction,  as  to  the  intention  of  Rules  of 
the  parties,  have  been  deduced  from  the  times  appointed  for  fJJJJf^™'^ 
the  performance  of  the  respective  covenants  or  promises,  from  the 
"  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  p^fonnkig 
or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  mj^t^aipro 
happen,  before  the  thing  which  is  the  consideration  of  the 
money,  or  other  act,  is  to  be  performed,  an  action  may  be 

(a)  JonM    y.    Barkley^    2    Doug.  8  Bing.  N.  C.  855,  368. 

684,  690 ;  and  see  Pordage  v.  Cole^  {b)  Per   Jervis,    C.J.,   Roberts  v. 

1  Wms.  Saund.  320  b,  and  the  autho-  Brett,  25  L.  J.  C.  P.  280,  286  j  18  C. 

rities  there  cited ;  Stavers  v.  Curling,  B.  561,  673. 
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Bules  of  brought  for  the  money,  or  for  not  doing  such  other  act  be- 
ticmofmu-  fore  performance;  for  it  appears  that  the  party  relied  upon 
tuAi  pro-  jjjg  remedy  and  did  not  intend  to  make  the  performance  a 
condition  precedent ;  and  so  it  is  where  no  time  is  fixed  for 
performance  of  that  which  is  the  consideration  of  the 
money  or  other  act "  (a). — ^'  But  when  a  day  is  appointed  for 
the  payment  of  money,  etc.,  and  the  day  is  to  happen  after 
the  thing  which  is  the  consideration  of  the  money,  etc.,  is 
to  be  performed,  no  action  can  be  maintained  for  the  money, 
etc.,  before  performance^'  (i). — ''Where  two  acts  are  to  be 
done  at  the  same  time,  as  where  A.  covenants  to  convey  an 
estate  to  B.  on  such  a  day,  and  in  consideration  thereof  B. 
covenants  to  pay  A.  a  sum  of  money  on  the  same  day, 
neither  can  maintain  an  action  without  showing  performance 
of  or  an  offer  to  perform  his  part,  though  it  is  not  certain 
which  of  them  is  obliged  to  do  the  first  act ;  and  this  par- 
ticularly applies  to  all  cases  of  sales  '^  (c) . 

Accordingly,  in  contracts  for  the  sale  of  land  in  which  the 
conveyance  of  the  estate  and  the  payment  of  the  money  are 
to  be  concurrent  acts,  the  readiness  and  willingness  of  the 
vendor  to  convey  the  estate  is  a  condition  precedent  to  the 
liability  of  the  purchaser  to  pay  the  price ;  and  it  is  a  good 
plea  to  an  action  for  the  price  that  the  plaintiff  was  not 
ready  and  willing  to  convey  (d).  But  if  in  carrying  out  the 
contract  the  purchaser  gives  a  bill  or  note  for  the  price,  he 
cannot  afterwards  refiise  to  pay  it  because  the  vendor  re- 
fuses to  convey  the  estate ;  he  is  left  to  his  remedy  upon  the 
contract,  unless  the  contract  has  been  altogether  rescinded, 
so  that  there  is  a  total  failure  of  consideration  for  the  bill  (e) . 
So,  in  contracts  for  the  sale  of  land,  unless  expressly  stipu- 
lated to  the  contrary,  it  is  for  the  purchaser  to  tender  a  con- 
veyance ;  and  if  he  has  omitted  to  do  so  without  suflBicient 


(a)  Pwrdage  y.  Cole^  1  Wms.  Samid. 
320  6.  rule  1 ;  and  authorities  there 
cited ;  Campbell  y.  Jones,  6  T.  B. 
670  ;  I>icher  y.  Jackson,  6  0.  B.  103  ; 
Judson  Y.  Bowden,  1  £x.  162. 

{b)    Pordage    v.    Cole,    1    Wms. 
Saund.  320  c.  rule  2,  and  the  authori- 
ties there  cited ;  Roll  y.  Cozens^  18 
C.  B.  673 ;  25  L.  J.  C.  P.  264. 
•   (c)  Pordage  Y,  Cole,  1  Wms.  Saund. 


320  e.  rule  6  ;  and  the  authorities 
there  cited  ;  Peelers  v.  Opie,  2  Wms. 
Saund.  352  (3)  ;  Doogood  y.  Rose,  9 
O.  B.  132 ;  Giles  v.  Giles,  9  Q.  B. 
164. 

(rf)  Marsden  v.  Moore,  4  H.  &  N. 
600 ;  Poole  V.  Hill,  6  M.  &  W.  835. 

(e)  Moggridge  y.  Jones,  14  £ast, 
486 ;  Spiller  v.  WeHlake,  2  B.  &  Ad. 
155. 
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excuse^  he  cannot  maintain  an  action  against  the  vendor  for 
not  completing  (a). 

In  executory  contracts  for  the  sale  of  goods,  in  general, 
the  buyer,  claiming  the  delivery  of  the  goods,  must  show 
that  he  is  ready  to  receive  and  pay  for  them  (b).  So,  the 
seller  must  show  that  he  was  ready  and  willing  to  deliver  the 
goods,  as  a  condition  precedent  to  his  charging  the  buyer 
with  not  accepting  and  paying  for  them  (c).  It  is  not  neces- 
sary that  the  buyer  should  actually  tender  the  money  ((2),  or 
that  the  seller  should  actually  tender  the  goods  (e),  in  order 
to  satisfy  the  condition  of  readiness  and  willingness  to  pay 
for,  or  deliver  the  goods.  By  a  written  agreement  the  de- 
fendant agreed  to  deliver  straw  to  the  plaintiff  at  the  rate  of 
three  loads  in  a  fortnight  until  a  stated  time,  and  the  plaintiff 
agreed  to  pay  to  the  defendant  a  certain  sum  per  load  "  for 
each  load  of  straw  so  delivered "  during  the  time ;  this 
agreement  was  construed  to  mean  that  each  load  was  to  be 
paid  for  on  delivery,  and,  on  the  plaintiff  refusing  so  to  pay 
the  defendant  was  held  not  bound  to  deliver  (/) . 

A  further  rule  of  construction  is  derived  from  the  con-  Rule  of 
nexion  of  the  matter  of  the  mutual  covenants  or  promises,  jron'de-*' 
as  being  wholly  or  in  part  the  consideration  of  each  other,  "ved  from 
Thus,  the  rule  is  laid  down  that  '^  where  mutual  covenants  of  mutual 
go  to  the  whole  consideration  on  both  sides,  they  are  mutual  P™"^"®*- 
conditions,  the  one  precedent  to  the  other ;    but  where  a 
covenant  goes  only  to  a  part  of  the  consideration,  there  a 
remedy  lies  on  the  covenant  to  recover  damages  for  the 
breach  of  it ;  but  it  is  not  a  condition  precedent "  {g).  By  an 
indenture  of  apprenticeship  the  apprentice  was  placed  with 
an  auctioneer,  appraiser,  and  corn-factor  to  serve  him  and  to 
learn  his  business ;  afterwards  the  master  having  given  up 
the  business  of  corn-factor  the  apprentice  left  him ;  in  an 
action  by  the  master  for  the  desertion  of  the  apprentice,  it 

(a)  Poole  ▼.  mU,  6  M.  &  W.  8r.5,  942  ;  £o^d  v.  Lett,  1  C.  B.  222. 

84i  ;  and  see  Doogood  y.  Jtose,  9  C.  (d)  Hatrson  t.   Johnson,   1   Eust, 

B.  132.  203. 

(6)  Callonel  v.  Briggs,  1  Salk.  112  ;  («)  Jackton  y.  Alluwag ;  Boyd  t. 

Morton  v.  Lamh,  7  T.  B.  125  ;  Water-  Lett,  supra. 

house  T.  Skinner,2  B.  &  P.  447  ;  A'aio-  (/)  Withers  y.  Reynolds,  2  B.  & 

son  y.  Johnson,  1  East,  203  ;  Withers  Ad.  882. 

T.  Reynolds,  2  B.  &  Ad.  882.  (g)  Pordage  v.  Cole,  1  Saund.  320 

(c)  Jackson  ▼.  Allawag,  6  M.  &  G.  e,  rules  3  &  4,  and  cases  there  cited  ; 
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Boles  of     ^as  held  that  the  exercise  and  teaching  of  the  three  trades 

construe-  ..  -i-i***ii  *j        j.*        i»j_'L  •  /• 

tion  <if  mu'  was  an  entire  and  indivisible  consideration  tor  the  service  of 
tuai  pro-  ^YiQ  apprentice,  and  therefore,  a  condition  precedent  to  his 
liability  to  serve,  and  that  the  relinquishment  of  one  of  the 
trades  was  a  good  answer  to  the  action  (a).  So,  under  an 
indenture  of  apprenticeship,  the  willingness  of  the  appren- 
tice to  be  taught  is  a  condition  pi*ecedent  to  the  liability  of 
the  master  on  his  covenant  to  teach  {b).  By  a  written 
agi*eement  the  plaintiff  agreed  to  sell  goods  to  the  defendant, 
to  be  paid  for  by  taking  goods  of  the  defendant  at  a  certain 
price,  and  by  drawing  for  the  balance  at  three  months ;  it 
was  held  that  the  sales  were  mutually  dependent,  so  that  the 
plaintiff  could  not  sue  for  the  non-delivery  by  the  defendant 
to  him,  without  averring  and  proving  a  delivery  or  tender 
by  him  to  the  defendant  (c) .  An  agreement  was  made  that 
the  defendant  should  sell  to  the  plaintiff  certain  land  with 
the  coal  mines  under  it  at  a  certain  price,  and  that  the  defen- 
dant should  buy  of  the  plaintiff  all  coal  that  he  might  from 
time  to  time  require  at  the  market  price ;  it  was  held  that 
these  were  dependent  terms,  and  that  the  plaintiff  could  not 
sue  the  defendant  for  not  buying  coal,  without  being  ready 
and  willing  to  purchase  the  land  (d). 

By  a  charterparty  it  was  agreed  that  the  master  of  the 
ship  should  load  a  complete  cargo  of  certain  articles,  and 
deliver  the  same  on  being  paid  freight  at  certain  stipulated 
rates ;  it  was  held  that  the  delivwy  of  a  complete  cargo  was 
not  a  condition  precedent  to  the  right  of  the  master  to  re- 
cover freight  at  the  stipulated  rates  for  such  cargo  as  he  had 
loaded  and  delivered,  and  that  the  freighter  was  left  to  his 
remedy  in  damages  for  not  loading  a  full  cargo  (e) .  The 
plaintiffs,  a  gas  company,  contracted  for  the  supply  of  gas 
to  the  public  lamps  of  the  defendants^  parish,  and  covenanted 
to  light  the  lamps  at  a  certain  time  and  continue  them 

Boone  t.  Eyre,  1  H.  Bl.  273  ;   Camp-  C.  680  ;  Rayment  v.  Minton^  85  L.  J. 

bell  Y.  Jone»,  6  T.  B.  573 ;  Ritchie  v.  Ex.  153. 

Atkinson,  10  East,  295,  306  ;  Staverg  (c)  Atkinson  y.  Smith,  14  M.  &  W. 

V.  Curling,  3  Bine.  N.  C.  355,  368 ;  695. 

Ellen  y.  Topp,  6  Ex.  424,  441 ;  and  {d)  Bankart  y.  Bowers,  L.  B.  1  C. 

see  Hoare  y.  Bennie,  29  L.  J.  Ex.  P.  484. 

73;  JFVatOr/tny.  Jfi7/er,4A.  &E.599.  (0)  Ritchie  v.  Atkinson,  10  East, 

(a)  Ellen  y.  Topp,  6  Ex.  424.  295. 
(6  )  Hughes  v.  Humphreys,  6  B.  & 


II 


SECT.  II.    THE    PROMISE.  349 

lighted  during  a  certain  time^  and  that  the  gas  should  be  of  Bules  of 
a  certain  quality  and  a  certain  quantity;  and  the  defendants  ^ of m 
covenanted  to  pay  a  certain  sum  per  annum  for  each  lamp  so  *"*^  P"*" 
lighted ;  it  was  held  that  the  complete  performance  of  all  the 
covenants  of  the  plaintiffs  was  not  a  condition  precedent  to 
their  right  to  be  paid  for  gas  supplied  {a). 

But  where  the  covenants  or  promises,  of  which  one  is  the 
consideration  for  the  other,  have  in  their  subject  matter  no 
connexion  to  one  another,  so  that  the  damages  for  the  breach 
of  the  one  may  be  quite  different  from  the  damages  for  the 
breach  of  the  other,  the  performance  of  the  one  is  not  a  con- 
dition precedent  to  the  performance  of  the"^  other  (6).  The 
plaintiff  guaranteed  to  the  defendant  that  certain  bills  of 
exchange  should  be  paid  by  the  acceptors  at  maturity,  in 
consideration  of  which  the  defendant  guaranteed  to  the  plain- 
tiff that  certain  goods  sold  by  the  plaintiff  should  be  paid  for 
by  the  purchaser ;  it  was  decided  that  the  promises  in  the 
contract  were  independent  promises,  and  the  difference  in  the 
damages  for  a  breach  of  the  two  promises  was  relied  on  show- 
ing such  intention  in  the  parties  (c). 

The  above  rules  are  only  indicative  of  the  intention  of  the 
parties  generally,  and  in  any  case  give  way  to  a  contrary 
intention  clearly  expressed.  The  parties  to  a  contract  may 
undoubtedly,  if  they  think  proper,  agree  that  any  matter  shall 
be  a  condition  precedent,  ''and  if  words  are  used  in  the  con- 
tract so  precise,  express,  and  strong  that  such  intention  and 
such  intention  only,  is  compatible  with  the  terms  employed, 
however  inconsistent  it  may  be  with  general  principles  of 
reasoning,  a  Court  can  only  give  effect  to  such  declared  inten- 
tion of  the  parties'^  {d) .  The  defendant  covenanted  that,  "  the 
plaintiff  well  and  truly  performing  all  and  everything  on  his 
part  to  be  performed,"  he  the  defendant  would  perform  his 
covenant ;  it  was  held  that  though  the  performance  of  the 
plaintiff^s  covenants  was  made  a  condition  precedent  to  the 
defendant's  liability  according  to  the  strict  technical  frame 


(a)  London  0<u  Light  Co.  y.  Vestry  (c)   Christie  y,  BoreUt/y  svpra. 

of  Chelsea,  8  C.  B.  N.  S.  215.  (rf)  See  Stavers  ▼.  Curling,  3  Bing. 

(6)  ThomasY.Cadioallader,yt  iUcB,  N.    C.  355,  369;   per  Williftms,  J., 

496,  499 ;  Christie  v.  Borelly,  7  C.  B.  Christie  ▼.  Borelbf,  7  C.  B.  N.  S.  661, 

N.  S.  561 ;  29  L.  J.  C.  P.  153.  567. 
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of  the  agreement,  yet  the  words  used  might  give  way  to  an 
obvious  intention  to  the  contrary,  which  was  allowed  to  pre- 
vail (a).  So,  where  the  defendant's  covenant  was  made  "  on 
the  performance  of  the  terms  and  conditions  on  the  part  of 
the  plaintiff,^Hhe  intention  of  the  parties,  otherwise  expressed, 
that  the  performance  of  the  plaintiff  should  not  be  a  condition 
precedent,  was  allowed  to  prevail  (6). 

Peaform-  Conditions  precedent  must  be  performed  and  satisfied  in 
d?^M  ^^'  order  to  render  the  conditional  promise  or  liability  absolute, 
precedent,  an^  to  entitle  the  promisee  to  the  performance  of  such  pro- 
mise (c) .  A  partial  performance  of  a  condition  precedent, 
in  general,  is  not  sufficient  to  render  the  promise  absolute. 
Thus,  where  the  plaintiff  let  to  the  defendant  a  messuage 
with  outbuildings  belonging  thereto,  and  the  defendant 
agreed  to  keep  in  repair  the  said  messuage  and  buildings, 
on  condition  of  the  same  being  first  put  into  repair  by  the 
plaintiff,  and  the  plaintiff,  having  put  part  only  of  the  pre- 
mises in  repair,  sued  the  defendant  for  non-repair,  it  was 
held  that  he  was  not  entitled  to  recover,  even  for  the  non- 
repair of  the  part  which  he  had  put  in  repair  (d). 
Partial  per-  But  after  the  plaintiff  ha«  performed  his  contract  in  a 
^^^^j°^  substantial  part  and  the  defendant  has  accepted  and  had  the 
precedent,  benefit  of  such  part  performance,  the  defendant  may  thereby 
be  precluded  from  relying  upon  the  non-performance  of  the 
residue  as  a  ground  for  refusing  performance  on  his  part. 
In  such  case  he  must  perform  the  contract  on  his  part,  and 
is  left  to  his  remedy  by  action  for  damages  in  respect  of  the 
defective  performance  on  the  part  of  the  plaintiff  {e) .  So, 
where  the  plaintiff  is  ready  and  willing  to  perform  his  part  of 
the  contract  substantially,  but  fails  in  a  small  matter,  or  to  a 
small  extent,  which  does  not  go  to  the  root  of  the  considera- 
tion, the  defendant  may  nevertheless  be  bound  to  perform 
the  contract  on  his  part.     The  plaintiff  contracted  to  supply 

(a)  JBoone  ▼.  Et/re,  1  U.  Bl.  273  n.  Oravet  v.  Legg,  9  Ex.  709,  717 ;  23 

\h\  Stavert  y.  Curling,  8  Bing.  N.  L.  J.  Ex.  228,  231 ;  Sehn  y.  Burness, 

C.  365.  3  B.  &  S.  751,  755;   32  L.  J.  Q.  B. 

(c)  See  pwtt,  Chap.  IV,  Sect.  Ill,  204,  206;  White  t.  Beaton,  7  H.&N. 
«  Performance."  42  ;  30  L.  J.  Ex.  373 ;  Putt  v.  Dowie, 

(d)  Neale  v.  RatcVJT,  15  Q.  D.  916.       5  B.  &  S.  20,  33 ;  32  L.  J.  Q.  B.  179, 
(<?)  Ellen  ▼.  Topp,  6  Ex.  424, 441 ;       34  ib.  127. 
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as  many  cargoes  of  coal  as  could  be  carried  by  a  ship  of 
the  defendant  to  a  certain  place  during  nine  months^  and 
the  defendant  contracted  to  send  the  vessel  and  to  purchase 
the  coal ;  it  was  held  that  the  defendant  was  not  entitled  to 
leave  oflF  sending  the  ship  for  cargoes,  merely  because  the 
plaintiff  had  sent  some  coal  which  was  not  equal  to  sample, 
or  because  he  had  delayed  the  vessel  in  loading  {a) .  The  de- 
fendant bought  of  the  plaintiffs  a  large  quantity  of  Swedish 
iron,  to  be  shipped  from  Sweden  in  the  months  of  June, 
July,  August,  and  September,  in  about  equal  portions  each 
month,  and  the  plaintiffs  shipped  only  a  small  portion  in 
June,  not  being  nearly  the  portion  stipulated  for  in  that 
month ;  it  was  held  that  the  defendant  was  not  bound  to 
accept  the  smaller  quantity,  or  any  subsequent  quantity  ten- 
dered, as  the  plaintiff  had  substantially  failed  to  perform  his 
part  of  the  contract,  which  formed  a  condition  precedent  to 
the  contract  of  the  defendant  {b) . 

The  performance  of  a  condition  precedent  may  be  dis-  Excuses  of 
pensed  with  or  excused,  so  as  to  render  the  conditional  ^J*™^Jon. 
liability  absolute  without  performance.     Where  the  perfor-  ditions 

,      ,  ,  ,        precedent. 

mance  of  the  contract  by  the  plaintiff  forms  a  condition 
preciedent  to  the  liability  of  the  defendant,  and  the  plaintiff 
is  ready  and  offers  to  perform  his  part,  but  the  defendant 
refuses  to  accept  it,  the  liability  of  the  defendant  becomes 
absolute  without  performance  (c).  So,  if  the  defendant  by 
his  own  neglect  or  default  prevents  the  performance  of  a 
condition  precedent  to  his  liability,  it  may  be  equivalent  to 
performance  in  rendering  his  liability  absolute  {d) . 

If  a  man  binds  himself  to  do  a  certain  act  which  he  after- 
wards renders  himself  unable  to  perform,  he  thereby  dis- 
penses with  the  performance  of  conditions  precedent  to  the 
act  which  he  has  so  rendered  himself  unable  to  perform  (e). 
In  Main's  case  (/)  the  defendant  leased  land  to  the  plaintiff, 

(a)  Jonassohn  y.  Young,  4  B.  &  S.  y.  AmhergaU  "Ry.  Co,,  17  Q.  B.  127  ; 

296  ;  32  L.  J.  Q.  6.  385.  20  L.  J.  Q.  B.  460. 

(6)  iro<>r0v.£tf}iiu«,  5H.&N.  19;  ((Q  Hotham  t.  :E(ut  India  Co.,  1 

29  L.  J.  Ex.  73.  T.  B.  638 ;  and  see  Vontifex  t.  Wil- 

{c)  Jonet  V.  Barkley,  2  Doug.  684;  kinsont  1  C.  B.  76. 

and  see  Smith  y.  WiUon,  8  East,  437  ;  {e)  Sandty.  Clarke,^  C.B,751, 762. 

Laird  y.  Pirn,  7  M.  &  W.  474 ;  Cort  (J)  5  Co.  Hep.  20  b. 
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Excuses  of  and  covenanted  that  at  any  time  upon  surrender  of  the  lease 
ance*o?con-  ^®  would  grant  a  new  one,  and  afterwards  levied  a  fine  of  the 
^iona  pre-  land  to  a  stranger ;  it  was  held  that  although  by  the  words 
of  the  indenture  the  plaintiff  ought  to  do  the  first  act,  that 
is  to  say,  to  make  the  surrender,  yet,  when  the  defendant 
disabled  himself  from  taking  the  surrender  and  making  a 
new  lease  according  to  the  covenant,  he  broke  his  covenant 
without  any  surrender  made.  In  the  same  case  it  was 
resolved,  ''  if  a  man  seised  of  lands  in  fee  covenants  to  en- 
feoff J.  S.  of  them  upon  request,  and  afterwards  he  makes  a 
feoffment  in  fee  of  the  said  lands,  J.  S.  shall  have  an  action 
of  covenant  without  request  ^'  (a) .  Upon  a  sale  of  hay  by  the 
defendant  to  the  plaintiff,  the  defendant  promised  to  deliver 
it  to  the  plaintiff  and  suffer  him  to  take  it  away  as  he  wanted 
it,  when  requested ;  the  defendant,  having  afterwards  sold 
and  disposed  of  the  hay  to  other  persons,  was  held  liable 
upon  his  contract  with  the  plaintiff  without  any  request  for 
the  hay  being  made  (&).  If  a  man  promises  to  marry  a 
woman  and  then  marries  another,  by  so  disabling  himself 
from  performing  his  promise,  he  dispenses  with  a  request  to 
perform  it,  or  the  lapse  of  an  appointed  or  reasonable  time 
for  performing  it,  or  any  other  matters  which  might  other- 
wise be  conditions  precedent  to  his  liability  on  his  pro- 
mise (c). 

A  notification  by  the  defendant  that  he  will  not  perform 
his  contract,  made  before  the  time  for  performance  arrives, 
is  not  alone  binding  upon  him  so  that  he  cannot  withdraw 
it ;  but  it  operates,  until  withdrawn,  to  dispense  with  the 
performance  of  conditions  precedent  by  the  plaintiff  (d). 

Finding  Before  the  recent  amendments  in  Common  Law  Procedure 
ance  and  it  was  neccssary  for  a  party  asserting  any  right  in  pleading 
conditiona  ^  ^^^^  ^^^  Certainty  and  with  particularity  the  performance 
precedent,  and  fulfilment  of  all  conditions  precedent  to  the  alleged  right: 
thus,  the  plaintiff  in  an  action  on  a  contract  was  obliged  to 

(a)  Main's  case,  5  Go.  20  b.  (d)  Ripley  r.  APClttre,  4  Ex.  345 ; 

(6)  JBotpdell  V.  PartOM,  10  East,  Cort  v.  Atnbergate  Ey,  Co.,  17  Q.  B. 

359 ;  and  see  Amory  ▼.  Brodrich^  5  127 ;  20  L.  J.  Q.  B.  460 ;  and  see 

B.  &  Aid.  712.  Pitt  T.  Cauanet,  4  M.  ^  O.  898 ;  and 

(c)  Shorty.  Slone,  8  Q.  B.  358;  see  po**,  Chap.  IV,  Sect.  IV,  «*  Breach 

Caines  v.  Srhith,  15  M.  &  VV.  189.  of  Contract.*'^ 
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aver  with  particularity  the  happening  of  every  matter  requi- 
site to  shew  that  the  promise  charged  had  become  absolute 
and  the  defendant  liable  for  the  breach  of  it ;  and  the  defen- 
dant^ almost  as  a  matter  of  course,  denied  every  allegation  of 
performance  contained  in  the  declaration.  This  practice 
necessitated  a  prolixity  and  particularity  in  pleading  which 
in  many  cases  was  unnecessary,  and  tended  to  raise  ques- 
tions,  as  to  the  materiality  and  performance  of  conditions, 
foreign  to  the  real  question  in  dispute  between  the  parties  (a). 

By  the  C.  L.  P.  Act,  1852,  s.  57,  it  is  enacted  that  "  it 
shall  be  lawful  for  the  plaintiff  or  defendant  in  any  action  to 
aver  performance  of  conditions  precedent  generally,  and  the 
opposite  party  shall  not  deny  such  averment  generally,  but 
shall  specify  in  his  pleading  the  condition  or  conditions  pre- 
cedent the  performance  of  which  he  intends  to  contest.'' 
Under  the  practice,  as  thus  amended,  there  is  no  longer  any 
necessity  to  particularize  in  the  first  instance  what  are  con- 
ditions precedent  and  to  aver  the  performance  of  them  spe^ 
cifically ;  but  it  is  left  for  the  opposite  party  to  meet  the 
general  averment  of  performance  by  a  specific  denial  of  the 
performauce  of  such  conditions  as  he  deems  material  to  the 
alleged  right  and  relies  upon  in  answer  to  it.  The  rest, 
which  are  not  called  in  question,  are  left  unnoticed. 

Where  a  condition  precedent  has  not  been  performed  and 
the  party  relies  upon  some  matter  of  excuse  for  the  noui- 
performance,  he  cannot,  in  respect  of  that  condition,  avail 
himself  of  the  general  averment  of  performance ;  for  such 
averment,  to  the  extent  of  the  condition  in  question,  would 
not  be  true ;  he  must  state  the  matter  of  excuse  in  the  first 
instance  (b).  The  excuses  of  conditions  cannot  be  averred 
in  a  general  form  similar  to  that  allowed  for  performance, 
but  must  be  averred  with  particularity  (o) . 

The  promise  may  be  to  perform  a  single  act,  or  all  of  ^^^^j^^j^^ 
several  acts  conjunctively,  or  one  or  other  of  several  acts  pronii0O8, 
alternatively;   in  the  latter  case,  the  question  may  arise 

(a)  See  First  Beport  of  Common  yo^tf  Ey.  Co.,  17  Q.  6. 127 ;  20  L.  J. 
Law  Commissionen,  p.  26.  Q.  B.  460. 

{h)  Go.  Lit.  804  a ;  Manhy  v.  Cre^  (c)  London  Dock  Co.  t.  SinnQtt,  9 

montnt,  6  Ex.  808;  Cort  t.  Amber-  .E.  &  B.  847. 
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whether  the  choice  of  the  act  to  be  performed  is  reserved  to 
the  promiser  or  to  the  promisee.  This  is  a  question  of  con- 
struction depending  upon  the  intention  expressed  in  the 
language  of  the  contract. 
Bight  of  Upon  this  question  Lord  Coke  lays  down  as  follows  : — 
alternative.  ^'  1^1  case  an  election  .be  given  of  two  several  things,  al- 
ways he,  which  is  the  first  agent,  and  which  ought  to  do  the 
first  act,  shall  have  the  election.  As  if  a  man  granteth  a 
rent  of  twenty  shillings  or  a  robe  to  one  and  to  his  heirs,  the 
grantor  shall  have  the  election ;  for  he  is  the  first  agent,  by 
payment  of  the  one,  or  delivery  of  the  other.  So  if  a  man 
maketh  a  lease,  rendering  a  rent  or  a  robe,  the  lessee  shall 
have  the  election  causa  qua  supra.  But  if  I  give  unto  you 
one  of  my  horses  in  my  stable,  there  you  shall  have  the 
election;  for  you  shall  be  the  first  agent  by  taking  or 
seizure  of  one  of  them.  And  if  one  grant  to  another  twenty 
loads  of  hazel  or  twenty  loads  of  maple  to  be  taken  in  his 
wood  of  D.,  there  the  grantee  shall  have  election ;  for  he 
ought  to  do  the  first  act,  scih  to  fell  and  take  the  same'^  (a). 
And  it  has  been  laid  down  as  a  general  rule,  that  '*  the  per- 
son who  IS  to  perform  one  of  two  things  in  the  alternative 
has  the  right  to  elecf  (6).  But  it  seems  that  such  rules  are 
not  of  universal  application;  they  are  laid  down  as  according 
with  the  intention  of  the  parties  in  most  instances,  but  must 
give  way  to  an  expression  of  intention  to  the  contrary. 

The  following  cases  may  be  cited  as  examples  of  the  con- 
struction of  contracts  with  alternative  promises : — In  the 
case  of  Qreningham  v.  Ewer  (c)  a  bond  was  conditioned  for 
the  obligor  to  deliver  to  the  obligee  certain  securities,  or  to 
execute  such  a  release  of  tbem  as  should  be  devised  by  the 
obligee  before  Michaelmas;  and  it  was  held  that  the  obligor 
had  the  option  to  do  either,  and  that  the  obligee  was  bound 
to  tender  the  release  in  order  to  give  him  the  option.  In 
the  case  of  Ba^sett  v.  Bassett  {d)  a  bond  was  conditioned  to 
grant  an  annuity  of  £20  to  the  obligee  within  six  months  of 
the  death  of  A.  if  the  obligee  should  require  the  same,  or  to 
pay  the  obligee  a  sum  of  £300 ;  it  was  held  on  the  authority 

(a)  Co.  Lit.  146  a.  (c)  Cro.  Elia.  396,  539. 

(b)  Layton  r.  Pearce,  1  Doug.  15.  (rf)  1  Mod.  264  j  2  ib,  200. 
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of  Oreningham  v.  Evjer  that  the  obligor  had  the  option  as  to 
which  he  would  perform  and  that  the  obligee  was  bound  to 
demand  the  annuity,  and  not  having  done  so  the  obligor  was 
discharged.  In  Fordley's  case  (a)  a  bond  was  conditioned 
for  the  obligor,  at  a  certain  time  and  place,  ''  to  pay  £20  or 
deliver  ten  kine  at  the  then  choice  of  the  obligee ; "  it  was 
held  that  the  obligor  was  bound  to  tender  both  at  the  time 
and  place,  for  the  obligee  to  make  his  choice.  In  Chippen- 
dale  V.  Thurston  (6),  a  borrower  of  money  agreed  to  reinvest 
it  in  Consols,  in  the  name  of  the  lender  or  to  repay  it  in 
Bank  of  England  notes,  on  the  lender  giving  him  six 
months'  notice  in  writing  to  that  effect ;  Parke,  J.,  decided 
that  whether  the  stock  should  be  replaced,  or  the  loan  be 
repaid  in  money  was  in  the  option  of  the  lender. 

In  some  cases  the  alternative  character  of  the  promise  is 
only  apparent,  existing  in  form  of  words  only  and  not  in 
substance.  Thus,  where  an  award  directed  that  a  sum  of 
money  should  be  paid  or  secured  to  be  paid  by  the  defen- 
dant to  the  plaintiff,  the  construction  was  held  to  be  that 
the  defendant  should  pay  the  money  unless  the  plaintiff 
should  please  to  accept  security  instead;  an  alternative 
which  would  have  been  open  without  any  express  dii*ection 
from  the  arbitrator  (c).  Of  this  character  are  those  con- 
tracts which  stipulate  that  the  party  shall  do  a  certain  act 
or  pay  a  certain  sum  of  money,  but  which  are  construed  as 
intending  the  payment  of  money  to  be  by  way  of  penalty 
only  to  secure  the  performance  of  the  act,  and  not  as  an 
alternative  which  may  be  adopted  instead  of  performance  (rf) . 
I  An  election  once  made  is  binding,  and  the  promise  is  Election  of 

J  thenceforth  single  to  perform  the  alternative  chosen;  accord-  irrevocable, 

ing  to  the  maxim,  Qtwd  semel  placuit  in  eleciionihus,  ampliiis 
displicere  non  potest  (e).  The  defendant  demised  a  house  to 
the  plaintiff  reserving  rent,  '^  to  be  paid  quarterly  or  half- 
quarterly  if  required,^'  and  received  the  rent  quarterly  for  a 
year ;  the  Court  held,  without  deciding  whether  the  landlord 

(a)  1  Leon.  68.  penalties,  post^  Chap.  Y. 

(6)  4  C.  &  P.  98.  (c)  Co.  Lit.  146  a;  Brown  v.  Royal 

(e)  Simmonds  y.  Swaine,  1  Taunt.  Ins.  Co.,  1  E.  &  E.  853  ;  28  L.  J.  Q. 

I                         549.  B.  275 ;  and  see  Ward  r.  Day,  A  B. 

(<Q  See  as  to  such  contracts  with  &  S.  887  ;  38  L.  J.  Q.  B.  8. 
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Notice  of 
election. 


Where  one 
alt«matiTe 
isimpos- 
nble. 


had  made  his  election  by  the  previous  receipts  of  rent,  that 
he  could  not  distrain  for  a  half-quarter's  rent  without  a  pre- 
vious notice  (a).  But  though  after  election  made  the  liability 
may  be  absolute  to  perform  the  alternative  chosen,  in  an 
action  upon  the  contract  the  declaration  must  allege  the 
contract  in  the  alternative  according  to  the  fact,  and  state 
the  election  made ;  thus,  upon  a  contract  for  the  purchase 
of  100  bags  of  wheat,  40  or  50  of  which  were  to  be  delivered 
on  one  market  day,  and  the  remainder  on  the  next  market 
day,  the  plaintiff  cannot  declare  as  upon  an  absolute  con- 
tract for  the  delivery  of  40  bags  on  the  first  day,  though  the 
election  was  made  and  40  bags  were  then  in  fact  delivered ; 
but  the  contract  must  be  stated  in  the  alternative  according 
to  the  original  terms  of  it  (6) . 

"Where  the  plaintiff  has  the  election  between  two  acts  to 
be  performed  by  the  defendant,  the  exercise  of  his  elec- 
tion and  notice  of  its  exercise  to  the  defendant  is  a  con- 
dition precedent  to  his  charging  the  defendant  with  non- 
performance (c).  Where  a  vendor  of  land  covenanted  with 
the  vendee  that  he  would  deduce  a  good  title  and  produce 
the  deeds  at  one  of  three  places  named,  it  was  held  that  he 
was  bound  to  give  notice  to  the  vendee  at  which  of  the 
three  places  he  would  be  ready  to  do  so  {d) . 

The  effect  of  one  of  the  alternative  promises  being,  or 
subsequently  becoming,  impossible  is  treated  of  in  the  fol- 
lowing section. 


Chap.  III.  Sect.  in.  Impossible  Contracts. 


ImpoBBibility,  nature  of. 856 

physical  impossibility    857 

legal  impossibility 858 

Impossibi  li ty  at  time  of  contract 

known  to  the  parties 859 

unknown  to  the  parties 360 

Subsequent  impossibility 861 


caused  by  the  promisee 866 

caused  by  the  law 867 

Impossibility  relative  to  pro- 
miser    868 

Impossibility  of  one  of  alterna- 
tive promises 871 

Impossible  consideration 875 


bu?^*f'     ^^^  promise  or  undertaking  expressed  in  the  terms  of  the 
performing  agreement  may  be  impossible  of  performancej  and  the  ques- 

the  contract 

(a)  MaUamy.  Arden,  10 Bing.299.      W.  442.  454,  456 ;  ante,  p.  889. 

(b)  Penny  v.  Porter,  2  East,  2.  {d)  Rvp^nghall  v.  Lloyd^  5  B.  & 

(c)  See  Vt/te  v.  WakefieU,  6  M.  &      Ad.  742. 
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tion  may  arise  as  to  the  effect  of  such  impossibility.  The 
impossibility  may  be  absolute,  that  is,  inherent  in  the  nature 
of  the  matter  promised,  or  it  may  exist  only  relatively  to  the 
ability  and  peculiar  circumstances  of  the  promiser.  The 
impossibility  may  be  an  impossibility  of  fact,  existing  in  the 
nature  of  things ;  or  it  may  be  a  legal  impossibility,  created 
by  law.  The  impossibility  may  exist  at  the  time  of  making 
the  agreement ;  and  in  such  case  it  may  be  known,  or  not 
known  to  the  parties ;  or  it  may  be  first  produced  by  events 
subsequent  to  the  agreement.  The  impossibility  of  perfor- 
mance may  affect  the  promise,  or  the  consideration  for  the 
promise.  These  variations  in  the  nature  and  circumstances 
of  the  impossibility  produce  various  modifications  in  the 
question  as  to  its  effect,  which  require  to  be  severally  con« 
sidered. 

A  thing  is  absolutely  impossible  which  the  laws  of  nature  Phyriina 
will  not  allow  to  be  done :  quod  natura  fieri  non  concedit.       bu!^^"' 

What  may  be  called  practical  impossibility  is  placed  on  Practical 
the  same  footing  in  law  with  absolute  impossibility.  It  has  ^tj^"' 
been  thus  described:  ^^In  matters  of  business  a  thing  is 
said  to  be  impossible  when  it  is  not  practicable ;  and  a  thing 
is  impracticable  when  it  can  only  be  done  at  an  excessive  or 
unreasonable  cost.  A  man  may  be  said  to  have  lost  a  shil- 
ling, when  he  has  dropped  it  into  deep  water ;  though  it 
might  be  possible,  by  some  very  expensive  contrivance,  to 
recover  if  (a).  Whether  a  promise  is  reasonable  or  not, 
provided  it  be  reasonably  practicable,  is  immaterial.  ''When 
a  person  enters  into  a  contract,  he  is  bound  to  perform  it, 
whether  reasonable  or  not.  An  obligation  imposed  by  law 
is  necessarily  both  reasonable  and  practicable ;  but  a  person 
may  undertake  by  agreement  to  do  any  particular  act,  and, 
if  it  is  not  reasonable,  it  is  his  own  fault  for  entering  into 
such  a  contract"  (6).  A  promise  must,  however,  be  reason- 
ably certain;  if  the  parties  have  expressed  themselves  in 
their  agreement  in  such  uncertain  terms,  that  it  is  impos- 


(a)  Per  Maole,  J.,  Mosi  ▼.  Smith,      M.  73,  74. 
9  C.  B.  94, 103 ;  cited  by  Cressweil,  (fi)  Per  Bolfe,  B.,  Vyge  y.  Wake' 

J.O.,  W T,  H ,  80  L.  J.  P.  &     field,  6  M.  &  W.  442,  466. 
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Bible  to  give  them  any  definite  meaning,  the  agreement  is 
necessarily  void  (a) . 
Impossi-  The  phrase  ^'  impossibility  arising  by  the  act  of  God^'  is 
act  <J  dod.  used  on  some  occasions  as  denoting  a  kind  of  impossibility 
having  peculiar  incidents  and  consequences  (6).  Certain 
accidents  as  death,  tempest,  etc.,  seem  to  be  intended  by 
the  phrase.  It  is  obvious,  however,  that  all  such  accidents 
are  referable  to  natural  and  not  to  supernatural  causes,  and 
therefore  they  are  all  events,  which,  though  beyond  the  con- 
trol, are  within  the  possible  contemplation  of  the  parties, 
and  might  be  and  often  are  provided  for  in  their  agreement. 
The  contract  of  a  carrier,  by  the  common  law,  insures  the 
goods  carried,  except  against  two  events — ^namely  the  act 
of  God  and  the  king's  enemies,  "  both,''  it  is  said,  "  so  well 
known  to  all  the  country  where  they  happen,  that  np  person 
would  be  so  rash  as  to  attempt  to  prove  that  they  had  hap- 
pened when  they  had  not"  (c).  The  specific  events,  however, 
excepted  from  the  carrier's  insurance  as  being  acts  of  God, 
must  be  ascertained  from  the  decisions  respecting  them  (cQ. 


Legal  im- 
possibility. 


An  act  or  undertaking  may  be  absolutely  impossible  in 
regard  to  its  legal  efiect  or  operation,  that  is  to  say,  it 
may  import  to  have  or  produce  a  legal  efiect  or  operation 
which  the  law  does  not  admit  of.  Impossibility  of  this 
kind  may  be  called  legal  impossibility.  It  difiers  from  ille- 
gality in  that  it  relates  only  to  the  legal  efiect  which  the 
act  purports  to  have,  and  not  to  the  question  whether  the 
act  itself  is  allowed  or  forbidden  by  law  (e). 


impossi.         Where  an  absolute  impossibility  of  performance  exists  at 
^y  f *  n.  ^^^  *'^®  ^^  making  the  agreement  the  general  rule  seems  to 


(a)  Outhing  y.  Lynn^  2  B.  &  Ad. 
282  ;  per  Lord  Tenterden,  C.J.,  Col'is 
y.  Hulme,  8  B.  &  G.  568,  578 ;  per 
Alderson,  B.,  Orani  y.  MaddoXy  15 
M.  &  W.  787,  743 ;  Alder  v.  Boyle, 
4  G.  B.  685  ;  see  ante^  p.  179. 

{b)  See  Go.  Lit.  206  a ;  Laughter'e 
case,  6  Co.  Eep.  21  b  ;  Gro.  Eliz.  898 
Qreningham  v.  Ewer,  Gro.  Eliz.  896 
Wtlliama  y.  Lloyd,  Sir  W.  Jones,  179 
Chit.  Contr.  7th  ed.  647. 

(o)  Riley  v.  Home,  5  Bing.  217, 


220;  and  see  Coggs  y.  Bernard, 
1  Smith's  L.  C.  6th  ed.  171  j  Forward 
V.  Fittard,  1  T.  E.  27. 

(d)  See  Chitty  and  Temple  on  Car- 
riers, 36 }  Powell  on  Carriers,  73 ; 
and  see  Forward  y.  Pittard,  1  T.  R. 
27,  83  ;  Briddon  y.  Great  Northern 
By.  Co.,  28  L.  J.  Ex.  51  j  Taylor  v. 
Great  Northern  By.  Co.,  L.  Rep.  1 
C.  P.  386 ;  36  L.  J.  G.  P.  210. 

{e)  See  examples  of  legal  impos- 
sibility, poet,  p.  859. 
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be  that  there  is  no  contract.  The  impossibilitj  may  be  tractm^,— 
known  or  not  known  to  the  parties  at  the  time  of  making  the^  partL*. 
the  agreement.  "Where  the  impossibility  in  known  to  the 
parties  at  the  time  of  making  the  agreement^  it  seems  ob- 
vious that  there  can  be  no  intention  of  performing  it  on  the 
one  side^  and  no  expectation  of  performance  on  the  other^ 
and  therefore  the  essentials  of  a  valid  promise  are  wanting. 
The  impossible  act  cannot  form  the  matter  for  a  promise^  or 
for  the  consideration  of  a  promise  (a).  A  deed  of  charter- 
party^  containing  a  covenant  that  the  ship  should  sail  on  her 
voyage  on  or  before  the  12th  of  February^  was  executed  on 
the  15th  of  March ;  it  was  held  that  the  covenant^  being 
impossible  at  the  time  when  the  deed  took  effect^  became 
wholly  nugatory^  and  conld  not  be  understood  as  having 
formed  any  part  of  the  contract  between  the  parties  (6) , 

So^  where  the  matter  of  the  agreement  is  legally  impos-  i^egal  im- 
sible^  which  both  parties  are  presumed  in  law  to  know,  no  JJ^^Jf 
valid   contract   can  arise  from   such   agreement.     A  pro-  pontract- 
mise   made   by   the   defendant   in   consideration  that  the 
plaintiff  who  was  bailiff  to  J.  S.  would  discharge  the  de- 
fendant from  a  debt  which  he  owed  to  J.  S.,  was  held  void, 
because  the  consideration  was  impossible ;  for  the  plaintiff 
could  not  legally  discharge  a  debt  due  to  his  master  (c).     A 
bond  was  given  conditioned  for  the  payment  to  the  obligee 
of  a  sum  of  money,  upon  his  procuring  subscribers  for  9000 
shares  in  a  company  to  be  formed  for  the  purpose  of  taking 
an  assignment  of  certain  patents ;  the   patents,  however, 
contained  a  proviso  that  they  should  be  void  if  assigned  to 
more  than  five  persons;  consequently,  the  condition  was 
impossible  in  law,  and  the  bond  was  held  to  be  void  {d) . 

An  agreement  was  made  between  the  plaintiffs  and  the 
defendant  as  follows :  in  cousideration  that  the  plaintiffs, 
who  were  assignees  of  a  bankrupt,  would  forbear  to  examine 
the  bankrupt  touching  certain  sums  he  was  charged  with 
having  received  and  not  accounted  for,  and  that  the  com- 
missioners of  bankruptcy  would  likewise  forbear  and  desist 
from  taking  such  examination,  the  defendant  promised  the 

(a)  See  ante,  p.  9, 10.  (<i)  Duvergier  t.  FeliotoM^  6  Bing. 

(b)  Hall  Y,  Cazenare,  4  East,  477.      248  ;   affirmed  in  error,  10  B.  &  U. 

(c)  Harveif  y.  Gibbons,  2  Lev.  161.         826. 
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plaintiffs  to  pay  tliem  the  sums  in  question;  the  contract 
was  held  invalid  upon  grounds  stated  by  Lord  Kenyon,  C.  J., 
as  follows  : — "  The  ground  on  which  I  found  my  judgment 
is  this,  that  every  person  who  in  consideration  of  some  ad- 
vantage, either  to  himself  or  to  another,  promises  a  benefit 
must  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  that  benefit  professes  to  go ;  and  that  not 
only  in  fact  but  in  law.  Now  the  promise  made  by  the  as- 
signees in  this  case,  which  was  the  consideration  of  the  de- 
fendant's promise,  was  not  in  their  power  to  perform,  be- 
cause the  commissioners  had  nevertheless  a  right  to  ex- 
amine the  bankrupt,  and  no  collusion  of  the  assignees  could 
deprive  the  creditors  of  the  right  of  examination  which  the 
commissioners  would  procure  them''  {a). 

Im^ossibi-  Where  the  parties  are  in  ignorance  that  the  performance 
Jity  at  tho  agreed  upon  is  impossible,  they  are  under  a  common  mis- 
iracting,     take  as  to  a  matter  of  fact  which  induces  them  to  make  the 

not  known  i         i         x  -l  xi.  j_!  •  xi_ 

to  the  par-  Contract.  In  such  case  the  question  may  arise  upon  the 
ties.  construction  of  the  terms  of  the  contract  whether  it  has  been 

made  expressly  or  impliedly  conditional  upon  the  sup- 
posed state  of  facts,  so  as  not  to  be  applicable  to  the  real 
state  of  facts,  or  whether  one  of  the  parties  has  undertaken 
the  responsibility  of  performance  at  all  risks  and  in  all 
events  {b). 

Thus,  upon  the  sale  of  a  catgo  of  goods,  which  at  the 
time  of  the  sale  was  supposed  to  be  on  its  voyage,  but  which 
unknown  to  both  parties  had  been  then  entirely  lost,  it  was 
held  that  the  contract  imported  the  condition  that  the  ship 
or  goods  were  then  in  existence  (c) .  Upon  the  sale  of  a 
ship  the  vendor  covenanted  that  he  had  then  power  to  sell 
the  ship ;  it  was  held  that  the  covenant  was  not  conditional 
upon  the  existence  of  the  ship,  and  would  be  broken,  if  the 
ship  had  ceased  to  exist  at  the  time  of  the  sale,  although 
both  parties  might  have  been  ignorant  of  it  {d).  So,  the 
sale  of  a  life  annuity  was  held  to  be  conditional  upon  the 
annuitant  being  alive  at  the  time  of  the  sale ;  and  the  life 

(a)  Nerot  v.  Wallace,  3  T.  R.  17.         5  H.  L.  C.  673 ;  25  L.  J.  Ex.  253. 
(A)  See  ante,  "Mistake,"  p.  176.  (rf)  Barr  v.   Gibson,  3  M.  &  W. 

(c)  Couturier  v.  Eastie,  9  Ex.  102  j       390. 
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having  in  fact  ceased  before  the  contract  was  made^  it  was 
lield  to  be  void  and  the  purchase-money  recoverable  (a).  The 
renewal  of  an  insurance  of  a  life  was  held  to  be  conditional 
upon  the  insured  being  then  alive^  and  he  being  then  dead^ 
though  unknown  to  the  parties,  it  was  held  void  (fc). 

The  plaintiflF  made  a  charterparty  with  the  defendant,  by 
which  it  was  agreed  that  the  plaintiff's  ship  should  proceed 
to  a  port  named,  or  so  near  thereto  as  she  could  safely  get, 
and  there  load  a  AiU  cargo  with  which  she  was  to  sail,  the 
cargo  to  be  loaded  at  the  merchant's  risk  and  expense.  The 
ship  having  received  the  cargo  on  board,  it  was  found  im- 
possible for  it  when  laden  to  cross  the  bar  of  the  port,  of 
which  neither  party  were  previously  aware;  the  captain 
thereupon  landed  part  of  the  cargo  and  required  the  de- 
fendant to  reship  it  outside  the  bar,  which  he  refused  to  do, 
and  the  ship  sailed  with  only  a  part  of  the  cargo ;  it  was 
held  that  the  plaintiff  had  no  claim  for  the  whole  freight, 
nor  for  damages  from  the  defendant  for  refusing  to  ship  a 
full  cargo  (c) .  If  the  plaintiff  had  been  aware  that  the  ship 
could  not  cross  the  bar  with,  the  cargo  on  board,  he  might 
have,  in  the  first  instance,  demanded  the  cargo  to  be  shipped 
outside,  being  as  near  as  the  ship  could  safely  get  to  the 
port  for  the  purpose  of  the  voyage  {<!) . 

Where  the  performance  of  the  promise  becomes   abso-  Inapoambi- 
lutely  impossible  subsequently  to  the  making  of  the  con-  qucut  to 
tract,  and  there  is  no  express  provision  in  the  agreement  to  w!'**^*' 
meet  such  an  event,  the  general  rule  seems  to  be  that  the 
contract  remains  binding  notwithstanding  the  supervening 
impossibility.     This  is  a  rule  of  construction  founded  on  the 
grammatical  meaning  of  the  general  undertaking  contained 
in  the  agreement,  but  it  gives  way  to  an  implication  of  a  con- 
trary intention.     The  question  whether  the  contract  remains 
applicable  to  the  subsequent  impossibility,  or  on  whom  the 
consequences  of  such  impossibility  shall  fall,  depends  upon 
the  intention  of  the  parties,  as  collected  from  their  agree- 

(a)  Strickland Y.  Turner j7'Kt.  208.  (c)  General  Steam  Navigation  Co, 

(A)  Pritchard  i.  Merchants'   Life  r.  Slipper,  11  C.  B.  N.  S.  493;  31 

Assurance  Soc.,  3  C.  B.  N.  S.  622  j  L.  J.  C.  P.  185. 

27  L.  J.  C.  P.  169.  {d)  Shield  v.  Wilkins,  5  Ex.  3a4. 
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ment.  The  agreement  may  show  the  intention  to  contract 
with  reference  only  to  a  particular  state  of  facts  then  exisf- 
ing,  and  not  with  reference  to  any  different  state  of  facts  ; 
or  it  may  show  the  intention  to  bind  the  promiser  for  the 
act  or  performance  in  all  events^  or  to  limit  his  responsibi- 
lity to  certain  events  only,  and  to  except  others.  These  are 
questions  of  construction ;  and  where  it  cannot  be  implied 
that  the  parties  have  contemplated  and  provided  for  the 
impossibility  arising,  the  above  general  rule,  founded  on  the 
absolute  language  of  the  agreement,  seems  to  apply. 

Accordingly,  it  has  been  frequently  laid  down  to  the 
effect  that  where  there  is  an  absolute  contract  to  do  a  thing, 
not  in  itself  unlawful,  the  contractor  must  perform  it  or 
pay  damages  for  not  doing  it,  although,  in  consequence  of 
unforeseen  accidents,  the  performance  of  his  contract  has 
become  unexpectedly  burthensome,  or  even  impossible  (a) . 

In  an  action  on  a  charterparty,  (not  containing  any  ex- 
ceptions) against  the  master  of  the  ship  for  not  proceeding 
to  the  port  of  loading,  the  defendant  pleaded  that  it  was  im- 
possible for  him  to  do  bo  by  reason  of  contrary  winds  and 
bad  weather;  the  plea  was  held  bad  on  demurrer.  Lord 
Mansfield  saying  that  the  defendant  by  the  charterparty  be- 
came the  insurer  of  the  risk  of  his  reaching  the  port  of  load- 
ing (6) .  So,  where  a  shipowner  undertakes  to  take  his  ship 
to  a  certain  port  or  wharf,  and  is  prevented  by  the  state  of 
the  tides,  the  delay  is  at  his  cost ;  and  demurrage  is  not 
chargeable  until  the  ship  reaches  the  wharf  (c) . 

By  a  charterparty,  the  freighters  contracted  to  load  a  full 
cargo  of  coals  at  a  certain  port  in  the  customary  manner ;  it 
was  held  that  this  meant  a  loading  within  a  reasonable  time 
according  to  the  usage  of  the  port,  and  the  freighters  were 
not  excused  by  extraordinary  casualties,  connected  with  the 
railway  and  the  collieries,  which  prevented  them  procuring 
the  coals  for  loading;  and  it  was  said  that  the  freighters 


(a)  1  Roll.  Abr.,  tit.  Condition 
(G.  1)  ;  Paradine  v.  Jane,  Aleyn,  27 ; 
notes  to  Walton  v.  Waterhause, 
2  Wms.  Saund.  420  ;  Tat/lor  v.  Cald- 
well, 3  B.  &  S.  826 ;  32  L.  J.  Q.  B. 
161 ;  Brown  v.  Royal  In*.  Co.,  1  E. 
&  £.  853 ;  28 L.  J.  Q.  B.  275;  Kearon 


V.  Psarton^  7  II.  &  N.  386 ;  31  L.  J. 
Ex.  1. 

{b)  Shuhrich  v.  Salmond,  3  Burr. 
1637. 

(c)  Parker  v.  Winlow,  7  E.  &  B. 
91.2  J  27  L.  J.  Q.  B.  49  j  Ba^tifell  v. 
Lloyd,  1  H.&  C.  388;  31  L.J. Ex.  413. 


SECT.  III.    IMPOSSIBLE   CONTRACTS.  363 

should  have  protected  themselves  by  some  stipulation,  if 
they  intended  to  relieve  themselves  from  the  consequences 
of  fortuitous  impediments  to  the  due  performance  of  their 
contract  {d).  A  charterer  having  by  charterparty  contracted 
to  load  a  ship  with  a  full  cargo  of  coal  with  the  usual  des- 
patch ;  the  t^rm  ^'  usual  despatch  '^  was  held  to  mean  the 
usual  time  necessary  for  a  cargo  provided  ready  for  loading, 
and  the  charterer  was  not  excused  because  he  was  prevented 
from  providing  a  cargo  for  loading  by  a  severe  frost  which 
closed  up  the  access  to  the  colliery  by  a  canal  (6) .  But  where 
a  charterparty  was  made  of  a  similar  kind  for  loading  coal 
at  a  particular  colliery,  and  at  the  time  of  making  it  both 
parties  were  aware  that  the  colliery  was  not  at  work  for 
want  of  repairs,  but  expected  it  to  be  at  work  in  a  short 
time,  it  was  held  that  the  freighter  was  not  liable  for  the 
delay  in  loading  occasioned  by  the  want  of  repair  of  the  col- 
liery, and  that  it  was  sufficient  if  he  loaded  within  a  rea- 
sonable time  after. the  colliery  got  to  work,  the  contract 
having  been  intended  to  apply  to  the  known  state  of  things 
at  the  colliery  at  the  time  (c) . 

Upon  this  principle,  a  lessee  of  a  house  who  covenants 
generally  to  repair,  is  bound  to  rebuild  it,  if  it  be  burned  by 
an  accidental  fire  {d).  On  a  covenant  to  build  a  bridge  and 
to  keep  it  in  repair  for  a  certain  time  the  covenantor  was 
held  bound  to  rebuild  the  bridge,  although  after  the  original 
building  it  had  been  destroyed  by  an  extraordinary  flood 
without  any  default  on  his  part  (e).  A  contract  was  made  to 
bmld  a  bridge  on  a  certain  site  and  maintain  it  for  seven 
years,  and  it  appeared  to  be  impossible  to  build  a  bridge  that 
would  stand  on  that  site ;  the  contractor  was  held  liable  for 
damages  (/) .  An  insurance  company  contracted  to  reinstate 
a  house  which  had  been  damaged  by  fire,  and  subsequently 
the  commissioners  of  sewers  ordered  the  house  to  be  taken 


(a)  Adams  y.  Moyal  Mail  Steam  T.   B.    650;  Dighy  y.   Aikintimy  4 

Packet  Co,,  6  C.  B.  N.  S.  492.  Camp.  275  ;  Re  Skingley,  S  Mac.  &  Or, 

(h)  Kearonr.  Fearton,  7  H.  &  N.  221  ;  20  L.  J.  C.  142. 

886 ;  31  L.  J.  Ex.  1.  (tf)  Brecknock  Navigation  v.  Prit- 

(e)  Harris  y.  Dreesmany  23  L.  J.  chardy  6  T.  R.  750  ;  and  see  Djor,  33 

Ex.  210.  a  (10). 

(d)  Earl  of  Chesterfield  y.  Bolton,  (/)  Errington  v.  Agneslg,  2  Bro. 

Comyns,  627  ;  Bullock  t.  JDommitt,  6  C.  C.  341. 
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down  as  dangerous,  from  defects  not  caused  by  the  fire ;  the 
company  were  held  bound  by  their  contract  notwithstanding, 
and  a  plea  that  the  commissioners  had  caused  the  house  to 
be  pulled  down  was  held  bad  on  demurrer  (a).  In  an  action 
for  breach  of  a  promise  to  marry,  the  defendant  pleaded 
that  after  making  the  promise  he  became  through  disease 
incapable  of  marriage  without  danger  to  his  life ;  but  the 
plea  was  held  no  defence  to  the  action  (6). 

The  case  o{ Lawrence  v,  Twentiman  (c)  has  been  sometimes 
cited  to  the  contrary  effect ;  it  is  reported  as  follows : — "  If 
a  man  covenant  to  build  a  house  before  such  a  day,  and  the 
plague  appears  there  before  the  day  and  continues  until 
after  the  day,  that  will  excuse  him  fr*om  the  breach  of 
covenant  in  not  doing  it  before  the  day,  for  the  law  will  not 
compel  him  to  risk  his  life ;  but  he  must  do  it  afterwards .'' 
This  case  has  been  explained  upon  the  ground  that  time  was 
not  of  the  essence  of  the  contract,  so  that  it  was  a  contract 
to  build  the  house  within  a  reasonable  time ;  and  it  was  said 
that  unless  it  could  be  so  explained,  or  unless  some  statute 
rendered  the  building  illegal  by  reason  of  the  plague  in  the 
neighbourhood,  the  case  could  not  be  sustained ''  {d) . 

On  the  other  hand,  contracts  may  be  made  conditional 
upon  the  continued  possibility  of  performance.  Agreements 
sometimes  occur  which  are  absolute  in  their  terms  and  con- 
tain no  express  reservation  of  particular  events  which  may 
render  the  performance  impossible,  but  which  from  their 
nature  sufficiently  denote  an  intention  of  the  parties  that 
they  shall  apply  only  to  a  particular  state  of  things  contem- 
plated by  the  parties,  and  that  they  shall  not  apply  in  certain 
events  which  render  the  performance  impossible;  and  in 
such  agreements  a  condition  is  implied  that  they  shall  be 
void  under  those  circumstances  to  which  they  are  manifestly 
not  intended  to  apply  (e). 

Contracts  having  for  object  some  performance  or  matter 


(a)  Brown  r.  BoyalJna.  Co.y  1  E.  & 
E.  853 ;  28  L.  J.  Q.  B.  276  ;  Erie,  J., 
dis8entienie. 

(6)  Hall  V.  WHgU,  E.  B.  A  E. 
746,  765  i  27  L.  J.  Q.  B.  845 ;  29 
ib.  43. 


(c)  1  BoU.  Abr.  D.  450,  pi.  10. 
{d)  See  per  Lord  Campbell,  C.J., 
Sail  T.  WrigU,  E.  B.  &  E.  746,  762 ; 
per  Martin,  B.,t6.  790. 

(«)  Taylor  r.   Caldwell,  3  B.  &  S. 
826,  833  ;  32  L.  J.  Q.  B.  164^  166. 
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which  is  strictly  personal  to  the  parties  are  commonly  made 
upon  the  implied  condition  that  they  should  be  binding  only 
so  long  as  the  parties  live,  though  made  without  any  express 
qualification  to  that  eflFect;  and  the  death  of  a  party,  render- 
ing the  object  of  the  contract  impossible,  at  the  same  time 
puts  an  end  to  the  contract  (a).  Thus,  a  contract  to  marry 
is  impliedly  conditional  upon  the  continued  existence  of  the 
parties ;  and  the  executor  of  a  deceased  party  acquires  no 
right,  and  sustains  no  liability  under  the  contract,  even  for 
a  breach  committed  before  the  death  (b) .  Contracts  of 
agency  or  for  personal  services  are,  in  general,  revoked  by 
death ;  and  the  executor  of  the  agent  or  contractor  cannot 
be  sued  upon  them,  except  for  breaches  committed  before  the 
death  (c).  A  contract  made  by  the  plaintiff  with  a  firm  con- 
sisting of  the  defendant  and  his  partner,  for  employment  as 
their  agent  during  four  years,  was  held  to  be  subject  to  the 
implied  condition  that  all  the  parties  so  long  lived,  and  to 
be  terminated  by  the  death  of  the  defendant's  partner  (cZ). 

Contracts  of  bailment  of  goods,  as,  upon  loan,  or  for  work 
to  be  done  upon  them,  are  commonly  made  upon  the  implied 
condition  of  the  continued  existence  of  the  thing  delivered ; 
and  if  the  return  of  the  thing  becomes  impossible  because 
it  has  perished,  without  any  fault  of  the  bailee,  he  is  ex- 
cused from  the  performance  of  the  promise  to  re- deliver  the 
chattel,  according  to  the  maxim,  "re^  perit  domino  ^^  (e). 
The  plaintiff  delivered  a  horse  to  the  defendant  who  pro- 
mised to  re-deliver  it  on  request,  and  the  horse  having  died 
before  request,  the  defendant  was  held  to  be  excused  (/) . 

The  plaintiff  and  the  defendant  entered  into  an  agreement 
for  giving  a  series  of  concerts  at  a  music  hall,  by  which  the 
defendant  undertook  to  provide  the  hall,  and  the  plaintiff 


(a)  2  Wms.  Ex.  5th  ed.  1560; 
Taylor  V.  Caldwelly  8  B.  &  S.  826, 
885;  32  L.  J.  Q.B.  164, 167. 

(b)  ChamberUUn  t.  Williamson,  2 
M.  &  S.  408. 

(c)  2  Wms.  Ex.  5th  ed.  1560 ;  per 
Parke,  B.,  Siboni  ▼.  Kirkman^  1 M.  & 
W.  418, 428;  Campanariy,  Woodbury, 
15  C.  B.  400. 

id)  Tasker  ▼.  Shepherd^  6  H.  &  N. 


675  ;  30  L.  J.  Ex.  207. 

(«)  Taylor  r.  Caldwell,  3  B.  &  S. 
826,  838 ;  32  L.  J.  Q.  B.  164,  168 
Williams  v.  Lloyd,  Sir  W.  Jones,  179 
Menetone  r.  Athawes,  3  Burr.  1592 
Rugg  V.  Mineit,  11  East,  210 ;  Bayne 
T.  WaUcer,  3  Dow.  233,  238 ;  Jones 
on  Bailments,  119;  Story  on  Bail- 
ments, §§  25,26,426,437. 

(/)   Williams  v.  Lloyd,  supra. 
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was  to  provide  the  rest  of  the  entertainment,  but  before  the 
time  appointed  the  hall  was  destroyed  by  fire ;  it  was  held 
that  the  contract  was  conditional  upon  the  existence  of  the 
hall,  and  was  put  an  end  to  by  its  destruction,  and,  there- 
fore, no  action  would  lie  against  the  defendant  for  not  pro- 
viding the  hall  (a).  The  plaintiflF  contracted  to  erect  cer- 
tain mjichinery  in  a  building  of  the  defendant,  and  whilst 
the  works  were  in  progress,  the  building  was  destroyed  by 
an  accidental  fire;  it  was  held  to  be  an  implied  term  of 
the  contract  on  the  part  of  the  defendant  that  the  build- 
ing should  continue  suitable  for  the  reception  of  the  ma- 
chinery, which  was  not  excused  by  the  fire,  and  that  he 
was  liable  to  compensate  the  plaintiff  for  the  value  of  the 
work  done  {b), 

Charterparties  and  contracts  for  the  carriage  of  goods  in 
ships,  being  peculiarly  liable  to  be  interfered  with  in  their 
performance  by  occurrences  over  which  the  shipowner  has 
no  control,  generally  contain  an  exceptive  clause  guarding 
him  from  liability  for  such  occurrences.  The  common  form  of 
this  clause  runs  as  follows : — ''  The  act  of  God,  the  king^s 
enemies,  fire  and  all  and  every  other  dangers,  and  accidents 
of  the  seas,  rivers  and  navigation  of  what  nature  and  kind 
soever  excepted ''  (c).  The  contract  of  carriers  within  the 
realm  is  by  common  law  and  without  any  express  stipula- 
tion  subject  to  the  exception  of  loss  or  damage  happening 
by  the  act  of  God  or  the  Queen's  enemies  [d) .  In  the  lease 
of  a  house  containing  a  covenant  to  repair  it  is  common  to 
except  casualties  by  fire  or  tempest,  in  the  absence  of  which 
exception,  the  lessee  would  be  bound  to  repair  whatever  da- 
mage happened  to  the  premises  by  fire  or  otherwise  [e). 

SubBequent  ^^  *^®  promisoe  has  himself  caused  the  impossibility  of 
impossi-  performance  the  promiser  is-  excused.  ''  In  all  cases  where 
caused  bj  a  Condition  of  a  bond,  recognizance,  etc.,  is  possible  at 
jg^^'  the  time  of  the  making  of  the  condition,  and  before  the 
same  can  be  performed  the  condition  becomes  impossible  by 

(a)  Taylor  t.  Caldtoelly  3  B.  &  S.  (c)  As  to  this  clause  see  SusseU  t. 

826  ;  32  L.  J.  Q.  B.  164.  Niemann,  34  L.  J.  C.  P.  10. 

(h)  Appleby  Y.  Meyers,  35  L.  J.  0.  (<Q  See  ante,  p.  358. 

P.  295  J  L.  R.  1  C.  P.  615.  (e)  See  ante,  p.  863. 
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the  act  of  the  obligee^  then  the  obligation  is  saved ^'  (a). 
"And  BO  it  is  if  A.  be  bound  to  B.  that  J.  S.  shall  marry 
Jane  6.  before  such  a  day^  and  before  the  day  B.  marry 
with  Jane^  he  shall  never  take  advantage  of  the  bond ;  for 
that  he  himself  is  the  mean  that  the  condition  could  not  be 
performed^'  (6).  By  a  contract  for  work  it  was  agreed  that 
the  work  should  be  finished  by  a  certain  day,  and  if  not,  a 
penalty  of  so  much  a  day  should  be  paid  for  each  day  beyond ; 
the  employer  was  held  not  to  be  entitled  to  claim  the  penalty 
for  delay  caused  by  his  own  interference  (c).  The  promiser  is 
not  excused  by  an  impossibility  caused  by  himself  (d). 

If  the  supervening  impossibility  is  caused  by  the  law  the  Subsequent 
performance  is  excused  {e) .  A  bond  was  conditioned  that  lijlf^ugjjd 
the  treasurer  of  certain  turnpike  roads  should  account  for  ^y  th©  law. 
and  pay  all  monies  coming  to  his  hands  as  treasurer  accord- 
ing to  the  direction  of  the  then  general  turnpike  Act ;  this 
Act  having  been  subsequently  repealed,  and  the  condition 
as  to  accounting  according  to  it  having  thereby  become  im- 
possible through  the  act  of  Legislature,  it  was  held  that 
the  condition  was  saved  (/),  The  Corporation  of  London, 
empowered  by  various  Acts  of  Parliament  relating  to  the 
River  Thames,  borrowed  money  on  the  security  of  bonds 
conditioned  for  the  payment  of  certain  yearly  sums  out  of 
the  tolls  and  duties  g^ranted  and  made  payable  by  virtue  of 
the  said  Acts  ;  by  the  Thames  Conservancy  Act,  subse- 
quently passed,  all  the  right  of  the  Corporation  under  the 
former  Acts  as  well  as  the  power  to  receive  and  apply  the 
tolls  abovementioned  were  taken  away  from  the  Corpora- 
tion and  vested  in  a  new  body  called  the  Conservators  of 
the  Thames ;  it  was  held  that,  the  performance  of  the  con- 
dition having  been  rendered  impossible  by  the  Act  of  Par- 
liament, the  obligation  was  discharged  {g). 

Impossibility  occasioned  by  the  acts  or  law  of  a  foreign 
state  does  not  excuse  the  performance,  unless  excepted  in 

(a)  Co.  Lit.  206  a.  436 ;  BeswicJe  y.  SwindelU,  8  A.  &  E. 

(h)  Co.  Lit.  206  h,  868,  883. 

(<?)  Holme  r.  Guppy,  3  M.  &  W.  (e)  Doe  ▼.  Uugeley,  6  Q.  B.  107. 

387  ;  UuiMell  r.  Bandiera,  13  C.  B.  N.  (/)  Davit  y,  Cary,  15  Q.  B.  418. 

S.  149  ;  32  L.  J.  C.  P.  68.  (y)  Broton  r.  Mayor  of  London, 

(d)  Bigland  y.  8keUon,  12  East,  9  C.  B.  N.  S.  726  ;  31 L.  J.  C.  P.  280. 
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the  contract.  Thus,  to  an  action  for  not  delivering  goods 
sold  to  be  shipped  at  a  foreign  port  it  was  held  to  be  no 
defence  that  the  goods  had  been  confiscated  by  the  foreign 
government  as  British  property  (a).  So,  it  was  held  no  de- 
fence to  an  action  on  a  charterparty  for  not  providing  a 
cargo  at  a  foreign  port,  that  an  infectious  disorder  prevailed 
there  and  all  intercourse  was  prohibited  by  the  law  of  the 
place ;  Lord  Ellenborough  said :  ^^  The  question  here  is,  on 
which  side  the  burthen  is  to  fall.  If  indeed  the  performance 
of  this  covenant  had  been  rendered  unlawful  by  the  govern- 
ment of  this  country,  the  contract  would  have  been  dissolved 
on  both  sides,  and  the  defendant,  inasmuch  as  he  had  been 
thus  compelled  to  abandon  his  contract,  would  have  been 
excused  for  the  non-performance  of  it,  and  not  liable  to 
damages.  But  if  in  consequence  of  events  which  happen  at 
a  foreign  port,  the  freighter  is  prevented  from  furnishing 
a  loading  there,  which  he  has  contracted  to  fiirnish,  the 
contract  is  neither  dissolved,  nor  is  he  excused  for  not  per- 
forming it,  but  must  answer  in  damages  "  (b) . 

In  an  action  by  the  freighter  for  not  delivering  goods 
under  a  contract  of  affreightment  whereby  the  defendant 
promised  to  safely  carry  and  deliver  the  goods  of  the  plain- 
tiff, the  act  of  God,  the  Queen^s  enemies,  fire,  and  all  dan- 
gers of  seas,  rivers,  and  navigation  excepted,  the  defendant 
pleaded  that  the  goods  were  seized  and  confiscated  in  a 
foreign  port  as  contraband  by  the  law  of  the  foreign  coun- 
try ;  this  plea  was  held  bad  on  demurrer,  the  obstacle  to 
performance  not  coming  within  any  of  the  matters  ex- 
cepted (c).  Where  a  charterparty  was  made  for  the  carriage 
of  goods  from  a  port  of  a  foreign  country  (the  restraint  of 
princes  and  rulers  excepted),  the  apprehension  of  an  ex- 
pected hostile  embargo  on  British  shipping  in  the  foreign 
port  was  held  to  be  no  excuse  for  the  master  of  the  ship 
leaving  the  port  without  the  cargo  (rf). 

Impossi-  If  the  act  is  not  absolutely  impossible,  but  impossible  only 

bility  rda- 

(a)  Splidt  T.  Heathy  2  Camp.  57  (c)  Spence  t.  CJkodwick,  10  Q.  B. 
n.  (a);  and  Bee  Athinton  y.  Ritchie^  10  517  ;  and  see  Storer  t.  OordotifS  M. 
East,  530.  &S.808. 

(b)  Barker  y.  Sodg9on^  8  M.  &  S.  {d)  Atkinson  y.  HitcMe^  10  East, 
267.  530. 
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relatively  to  the  power  and  circamstances  of  the  promisor,  tive  to  the 
such  impossibility  is,  in  general,  immaterial,  and  the  pro-  P'®"***®^- 
miser  responsible  for  the  non-performance,  whether  the  im- 
possibility exists  at  the  time  of  making  the  contract,  or  sub- 
sequently supervenes.    Thus,  a  person  incurring  a  debt  may 
be,  or  may  become,  unable  to  pay  it  for  want  of  money ;  but 
he  is  not  on  that  account  excused  from  his  contract.     ^^  A 
man  may  contract  to  do  that  which  he  cannot  be  sure  that 
he  will  be  able  to  do ;  a  man  may,  if  ho  chooses,  covenant 
that  it  shall  rain  to-morrow,  and  if  it  does  not,  he  has  broken 
his  covenant"  (a).     In  the  old  case  of  Thornborow  v.  Whit- 
aJeer  (ft),  the  contract  was,  in  consideration  of  £6,  of  which  half- 
a-crown  was  paid  down  and  the  rest  to  be  paid  on  perform- 
ance by  the  defendant,  the  defendant  promised  to  deliver  to 
the  plaintiff  two  grains  of  rye  on  the  following  Monday, 
four  grains  on  the  Monday  after,  and  so  on,  doubling  the 
number  every  other  Monday  for  a  year,  and  the  defendant 
demurred  to  the  declaration  on  the  ground  that  the  contract 
was  impossible ;  the  Court  seemed  to  think  that  it  was  only 
impossible  with  respect  to  the  defendant's  ability,  which 
was  not  such  an  impossibility  as  would  make  the  contract 
void,  and  said  that  the  words  '  every  other  Monday'  must 
be  construed   every  next   Monday  but   one,  which  would 
bring  the  contract  nearer  to  the  defendant's  ability  of  per- 
formance; the   counsel  for  the   defendant,   perceiving  the 
opinion  of  the  Court  to  be  against  his  client,  offered  the 
plaintiff  his   half-crown   and   costs,    which  was   accepted, 
and  so  no  judgment  was  given.     In  the  similar  old  case  of 
James  v.  Morgan  (c),  the  contract  was  to  pay  for  a  horse  a 
barleycorn  a  nail,  doubling  it  every  najl,  which  came  to  500 
quarters  of  barley,  there  being  thirty-two  nails  in  the  shoes 
of  the  horse ;  the  judge  directed  the  jury  to  give  the  plain- 
tiff the  value  of  the  horse  in  damages,  which  they  did,  but 
on  what  grounds  this  direction  was  given  does  not  appear. 

Promises  or  undertakings  for  the  acts  or  conduct  of  a  Under- 
third  person  which  are  beyond  the  control  of  the  promisor,  tSe^aS^f  a 
may  be  impossible  of  performance  relatively  to  him,  but  are  ^^"^  P^^'y- 

{a)  Per    Maule,    J.,    Camham    ▼.      B.  1, 9. 
Barry,  15  C.  B.  597,  619;  24  L.  J.  (6)  2  L.Raym.  1164. 

C.  P.  100,  106;  Joj^  V.  Howy  9  C.  (c)  1  Lerinz.  111. 
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iTndertak-  nevertheless  binding ;  and  if  there  is  any  default  in  the  act 
i^to^'thirf  ^^  conduct  for  which  he  has  undertaken  to  be  responsible, 
P*^y*  his  contract  is  broken  (a).  In  Lamb's  case  (A)  a  bond  was 
conditioned  for  the  obligor  to  give  to  the  obligee  such  a  re- 
lease as  by  the  judge  of  the  Prerogative  Court  should  be 
thought  meet,  and  the  judge  did  not  appoint  or  devise  any 
release ;  the  bond  was  held  to  be  forfeited,  for  the  obligor 
was  bound  to  procure  the  judge  to  have  devised  a  release. 
So,  a  covenant  to  enfeoff  a  third  person  is  not  discharged 
by  his  refusal  to  accept  livery  of  seisin  (c).  So,  a  bond 
or  covenant  undertaking  to  pay  a  sum  of  money,  to  be  fixed 
by  the  valuation  of  a  third  person,  is  not  excused  by  reason 
of  that  person  refusing  to  make  a  valuation  {d) .  The  de- 
fendant, the  lessee  of  a  mill,  covenanted  to  leave  the  mill- 
stones in  as  good  condition  as  he  found  them,  or  to  pay 
to  the  plaintiff  so  much  as  they  should  be  damnified,  the 
damage  to  be  estimated  by  A.  and  B.  who  viewed  them 
when  the  defendant  first  entered ;  in  an  action  on  the  co- 
venant for  leaving  the  millstones  damnified,  the  defendant 
pleaded  that  A.  and  B.  had  not  estimated  the  damages ;  the 
plea  was  held  bad  on  demurrer,  on  the  ground  that  it  was 
for  the  defendant  to  procure  the  estimation,  otherwise  he 
would  be  liable  for  the  damages  {e) . 

A  contract  for  the  sale  of  a  leasehold  interest  by  a  lessee, 
who  holds  under  a  lease  containing  a  covenant  not  to  assign 
without  licence  of  the  lessor,  is  binding,  though  it  cannot 
be  performed  without  the  licence  of  the  lessor ;  and  the 
vendor  is  held  bound  to  obtain  the  licence,  although  the 
purchaser,  at  the  time  of  contracting,  had  notice  of  the 
covenant  in  the  lease  (/) .  A  contract  made  by  one  of  the 
partners  in  a  firm  with  a  stranger  to  take  him  into  the 
partnership  is  binding,  although  it  is  impossible  for  him  to 
perform  it  without  the  consent  of  the  other  partners  (g). 


(a)  Doughty  y,  Neal^  1  WmB.Sannd.  ( d)   More     Morecomb,  Oo.  Eliz. 

21A;  Appleionr.Binkg,  6  ^ast,l^;  864;   Studholme    ▼.    Mandell,   1  L. 

see  Hughet  r.  SumphregM,  6  B.  &  C.  Baym.  279. 

680,  686 ;   TufneU  y.  Constable,  7  A.  (e)    Studholme  v.  Mandell,    1  L. 

&  E.  708.  Raym.  279  ;  and  see  More  v.  More^ 

(ft)  5  Co.  23  5.  comby  Cro.  Eliz.  864 ;  Moor,  646. 

(c)  Per  Lord  Kenyon,  Cook  v.  Jen-  (/)  Lloyd  v.  Criepe,  6  Taimt.  249. 

ningt,  7  T.  E.  381,  881.  (g)  M'Neill  y.  Reid,  9  Bing.  68. 
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The  defendant  who  had  sold  shares  in  a  mining  company, 
which  conid  only  be  transferred  with  the  approval  of  the  di- 
rectors, was  held  bound  to  procure  the  assent  of  the  direc- 
tors ;  and,  the  directors  having  refused  their  assent,  he  was 
held  liable  for  a  breach  of  his  contract  {a). 

In  the  case  of  a  resignation  bond  given  by  the  incumbent 
of  a  living,  it  was  held  that  the  bishop's  refusal  to  accept 
the  resignation  was  no  excuse  for  the  incumbent  not  re- 
signing ;  for  that  he  had  undertaken  to  resign,  which  implies 
acceptance,  without  which  the  resignation  is  not  complete  {h). 
The  defendant  undertook  to  pay  £35  on  an  appointed  day, 
or  in  default  thereof  to  surrender  the  person  of  a  debtor  to 
the  sheriff,  and  the  defendant  offered  to  surrender  the  debtor, 
but  the  sheriff  refused  to  take  him ;  it  was  held  by  Parke, 
B.,  that  the  contract  was  broken,  and  that  the  defendant  was 
responsible  for  the  non-surrender  (c) . 

If  a  man  binds  himself  to  perform  one  of  two  things,  of  in^ix^i^Ji- 
which  one  is  then  possible,  and  the  other  impossible,  he  alternative 
must  perform  that  which  is  possible  {J) .  Accordingly,  where  P*^™^*^- 
a  bond  was  conditioned  to  pay  to  the  plaintiff  a  certain  sum 
on  or  before  the  10th  January,  or  if  default  should  be  made 
in  such  payment  to  surrender  to  the  plaintiff  a  prisoner  who 
had  been  taken  in  execution  at  the  plaintiff's  suit,  and  whom 
the  plaintiff  had  discharged  upon  procuring  the  bond  as  se- 
curity for  his  debt,  the  Court  held  that  the  part  of  the 
condition  which  was  to  render  a  prisoner  in  execution  who 
had  been  once  discharged  was  legally  impossible  and  void, 
and  therefore,  as  the  other  part  had  not  been  performed,  the 
bond  was  forfeited  (e) .  So,  if  an  award  directs  one  of  two 
things  to  be  done  in  the  alternative,  and  either  of  the  two 
is  impossible  or  uncertain,  it'  is  incumbent  on  the  party  to 
perform  the  other  of  them  (/). 

Where  one  of  two  alternative  promises  becomes  subse-  Subsequent 

impossi- 

(a)  WUJHfuon  v.  Lloyd,7  Q.B.  27;  (<0  -Z><»  Ootta  ▼.  Davis,  1  B.  &  P. 

and  eee  Stray  r.  Jtutsell,  1  £.  &  E.  242. 

888, 916  J  28  L.  J.  Q.  B.  279 ;  29  ih,  (c)  Da  Cata  v.  Davit,  1  B.  &  P. 

116.  242. 

(ft)  Qrey  ▼.  Heskeih,  Ambler,  268.  (/)  Simmonds  t.  Swaine,  1  Taunt. 

(c)  Stevens  t.  WM,  7  0.  &  P.  60.  549. 
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bUitvof  one  qtiently  impossible,  the  other  may  or  may  not  remain  bind- 
tive  ™*"  ^°?  according  to  the  construction  of  the  contract  as  to  the 
nwaee.  intention  of  the  parties.  It  has  been  attempted  to  find  a 
general  rule  to  meet  such  cases,  but  without  a  satisfactory  re- 
sult (a);  and  in  the  case  of  Barkworth  v.  Young  (fc),  Kindersley, 
V.C,  after  consideration  of  the  authorities,  said : — "  It  ap- 
pears to  me  that  it  is  improper  to  lay  down  any  universal 
proposition  either  way ;  but  that  the  principle  to  be  applied 
in  each  case  is,  that  it  must  depend  on  the  intention  of  the 
parties  to  the  bond  or  covenant  or  agreement,  such  intention 
to  be  collected  from  the  nature  and  circumstances  of  the 
transaction  and  the  terms  of  the  instrument ;  and  this,  at 
least,  I  think,  will  hardly  admit  of  contradiction,  that  if  the 
Court  is  satisfied  that  the  clear  intention  of  the  parties  was, 
that  one  of  them  should  do  a  certain  thing,  but  he  is  allowed 
at  his  option  to  do  it  in  one  or  other  of  two  modes,  and  one 
of  these  modes  became  impossible  by  the  act  of  Grod,  he  is 
BtiU  bound  to  perform  it  in  the  other  mode.'' 

In  Laughter's  case  (c)  a  bond  was  conditioned  that  if  a 
husband  should  aliene  his  wife's  land,  he  would  either  convey 
to  her  land  of  equal  value,  or  leave  her  by  will  an  equal  sum 
of  money ;  the  husband  aliened  the  lands  and  afterwards  the 
wife  died,  leaving  the  husband  surviving,  so  that  the  alterna- 
tive of  leaving  the  money  by  will  became  impossible ;  it  was 
held  that  the  condition  was  not  broken :  according  to  the  re- 
port of  Coke  the  reason  of  the  judgment  was  "  that  where  a 
condition  of  a  bond  consists  of  two  parts  in  the  disjunctive, 
and  both  are  possible  at  the  time  of  the  bond  made,  and 
afterwards  one  of  them  becomes  impossible  by  the  act  of 
God,  the  obligor  is  not  bound  to  perform  the  other  part." 
So,  the  plaintiff,  having  arrested  a  debtor  at  his  suit,  at  re- 
quest of  the  defendant  released  him  from  custody  upon  the 
defendant  giving  the  plaintiff  a  bond,  conditioned  to  pay  the 
plaintiff  £70  before  the  25th  December  or  to  surrender  the 
debtor  before  that  day  into  custody  in  the  said  action ;  in  an 

(«)  See  Laughtef't  case,  6  CJo.  21  cases  collectod  in  Jones  v.  ffow,  9  C. 

b  ;   Cro.  Eliz.  898  ;    Qreningham  r,  B.  1. 

Ewer,  Cro.  Eliz.  396;  More  v.  More-  (6)  4  Drewry,  1,  26 ;  26  L.  J.  0. 

combe,  Cro.  Eliz.  864 ;  Drummond  v.  153,  163. 

Duke  qf  Bolton,  Sayer,  243 ;  and  the  (c)  6  Co.  21  b. 
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action  on  the  bond,  the  defendant  pleaded  that  before  the  Subseq^uent 
said  25th  December  the  debtor  died,  and  upon   demurrer  ^^^f^j. 
judgment  was  ffiven  for  the  defendant  on  the  authority  of  *«"»*?>▼« 
Laughters  case  (a). 

In  a  subsequent  case,  however,  it  was  said  by  the  Court 
that  "  the  rule  and  reason  in  Laughter's  case  ought  not  to 
be  taken  so  largely  as  Coke  has  reported  it,  but  according 
to  the  nature  of  the  case  ;'*  and  it  was  stated  that  the  judges 
who  had  decided  Laughter's  case  had  denied  that  they  laid 
down  such  a  rule  as  Coke  had  reported ;  yet  the  whole  Court 
held  that  the  case  oi  Laughter  was  good  law  (6).  So,  where 
A.  in  consideration  of  £100  bound  himself  in  a  bond  con- 
ditioned either  to  make  a  lease  for  the  life  of  the  obligee  be- 
fore such  a  day,  or  to  pay  him  £100,  and  the  obligee  died 
before  the  day,  it  was  adjudged  that  the  obligor  should  pay 
the  £100  (c).  The  plaintiff  sued  upon  a  bond,  reciting  the 
intended  marriage  of  the  plaintiff,  and  conditioned  that  de- 
fendant ^ould  pay  to  the  plaintiff  or  to  her  children  by  her 
intended  husband  £3000  within  six  months  after  the  defend- 
ant should  become  the  Duke  of  Bolton  ;  the  defendant  pleaded 
that  the  plaintiff's  husband  died  without  having  any  child 
before  the  defendant  became  Duke  of  Bolton,  and  relied 
upon  the  doctrine  laid  down  by  Coke  in  Laughter's  case ;  but 
the  Court  denied  that  doctrine  to  be  law,  and  held  that,  con- 
struing the  condition  of  the  bond  according  to  the  intention 
of  the  parties,  the  plea  was  bad  (d). 

In  the  case  of  Jones  v.  How,  a  father  upon  the  marriage 
of  his  daughter  covenanted  with  her  husband  by  deed  or  will 
to  give,  leave,  and  bequeath  to  his  daughter  an  eighth  part 
(that  being  an  equal  share  with  his  other  children),  of  all  the 
real  and  personal  estate  of  which  he  should  die  seised  or 
possessed ;  the  daughter  died  in  the  lifetime  of  her  father, 
without  issue,  and  the  father  did  nothing  in  performance 
of  the  covenant;   upon  a  case   sent  from  the   Court  of 


(a)  Wamer  y.  White,  Sir  T.  Jones,  4  Drew.  1,  24 ;  36  L.  J.  C.  163, 163. 
95.  (c)  See  per  Treby,  C.J.,  StitdhohM 

{h)  See  Studholme  ▼.  Mandell,  1  L.  ▼.  Mandell,  1  L.  Baym.  279  ;  Sfdk. 

Baym.  279 ;  Drummond  r.  Duke  of  170. 

JBoUon,  Saver,  248 ;  and  see  per  Kiii-  (rf)  Drummond  r.  Duke  of  Bolton, 

deraley,   \,C.,  Barkworth  ▼.  Young,  Sayer,  243. 
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Subeequent  Chancery  for  the  opinion  of  the  Court  of  Common  Pleas, 
bUi^f  the  Court  certified  that  there  was  no  cause  of  action  upon 
aiternatiye  ^^q  covenant,  but  assijmed  no  reasons  for  the  certificate  (a). 
In  the  similar  case  of  Barkworth  v.  Young  (6),  a  father  on 
the  marriage  of  his  daughter  promised  her  husband  that  he 
would  at  his  death  leave  to  his  daughter  an  equal  share  of 
his  property  with  his  other  children ;  the  daughter  died  in 
the  lifetime  of  her  father,  leaving  issue  which  survived  him; 
the  father  died  having  made  a  will  leaving  all  his  property 
to  other  children  to  the  exclusion  of  the  daughter ;  upon  a 
biU  claiming  the  benefit  of  the  promise  against  the  father's 
estate,  the  Court  treated  the  promise  as  an  alternative  one 
which  was  capable  of  being  performed  in  two  ways :  either 
by  bequeathing  to  his  daughter  by  will  an  equal  share,  or 
by  dying  intestate  and  leaving  her  to  share  equally  with  his 
other  children  under  the  statute  of  distributions ;  by  the 
death  of  the  daughter  in  the  lifetime  of  her  father  the  latter 
mode  of  performing  the  promise  became  impossible,  but,  as 
she  left  children  who  survived  her  father,  it  was  possible  for 
him  to  have  made  a  bequest  to  his  daughter  by  will  which 
by  virtue  of  the  33rd  section  of  the  Wills  Act,  1  Vict.  c.  26, 
would  not  have  lapsed,  but  would  have  taken  effect  as  if  the 
death  of  the  daughter  had  happened  immediately  after  his 
death.  The  Vice- Chancellor  Elindersley  was  of  opinion  that 
it  was  manifestly  the  intention  of  the  parties  that  in  one  way 
or  other  the  daughter  should  have  an  equal  share  of  the  tes- 
tator's property,  and  if  the  testator  was  prevented  even  by 
the  act  of  God  from  performing  his  obligation  in  one  way, 
he  was  bound  to  perform  it  in  the  other  way  which  was  pos- 
sible, and  he  decreed  accordingly  (c). 

impoBffl.  Where  the  contract  is  to  perform  one  of  two  alternatives 
ait^ative  ^^  *^®  election  of  one  of  the  parties,  a\id  the  election  is 
promise  made,  the  contract  becomes  single  and  absolute  to  perform 
tion.  tihe  alternative  chosen ;  and  if,  after  the  election  is  made, 

the  alternative  chosen  becomes  impossible,  the  liability  of 
the  party  bound  depends  upon  the  principles  already  stated 

(a)  9  0.  B.  1 ;  Wignim,  V.C,  con-  (i)  4  Drew.  1  ;  26  L.  J.  C.  163. 

firmed  the  certificate,  see  S.  C.  7  Hare  (c)  See  the  observations  of  Kin- 

267 ;  19  L.  J.  C.  324 ;  9  C.  B.  19  (a).      dcrsley,  Y.C,  cited  ante,  p.  372. 
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respecting  sabseqaent  impossibility  (a).  An  insurance  com- 
pany, having  insured  certain  buildings  against  fire  by  a  policy 
reserving  to  them  the  option  either  to  reinstate  the  premises 
injured  or  to  pay  the  loss,  upon  a  fire  happening,  chose  the 
former  alternative;  the  buildings  were  subsequently  ordered 
to  be  taken  down  by  the  public  authorities  as  being  in  a 
dangerous  condition,  but  such  condition  was  not  caused  by 
the  fire ;  the  company  were,  nevertheless,  held  bound  by  the 
alternative  they  had  chosen,  and  became  liable  in  an  action 
for  not  reinstating  the  premises  (&). 

In  contracts  containing  an  executory  consideration,  or  in  Conaidenu 
which  a  promise  is  given  for  a  promise,  the  impossibility  of  glbte^pS- 
performance  may  be  incident  upon  the  consideration  of  the  formance. 
contract ;  and  the  question  will  then  be  as  to  the  efiect  of  the 
impossibility  upon  the  promise  made  in  respect  of  such  con- 
sideration  (c). 

A  promise  which,  at  the  time  of  making  it,  is  void  by  rea- 
son of  impossibility  of  performance  cannot  form  a  sufficient 
consideration  for  a  contract  (d). 

A  promise  which  is  possible  and  valid  at  the  time  of  mak- 
ing it  would  form  a  sufficient  consideration  to  support  a 
contract,  though  it  might  become  subsequently  impossible. 
The  contract  might  be  made  conditional  on  the  continued  . 
possibility  of  performance,  and  then,  upon  the  event  of  the 
impossibility  occurring,  the  contract  would  be  void  (e) ;  or  the 
performance  of  the  consideration  might  be  made  a  condition 
precedent  to  the  promise  made  in  respect  of  it,  and  then  the 
promise  would  fail  by  reason  of  the  non-performance  of  the 
condition  precedent,  in  the  event  of  such  condition  becoming 
impossible  of  performance  (/) . 

(a)  See  ante,  p.  861.  Nerot  v.  Wallace,  3  T.  B.  17 ;  cited 

\h)  Brown  y.  Eoydl  Ins.    Co.,  1  ante,  p.  860. 
E.  &  £.  853 ;  28  L.  J.  Q.  B.  276.  («)  See  ante,  p.  364. 

(c)  See  ante,  p.  11.  (/)  See  ante,  p.  34i. 

(d)  Harvey  y.  Qihbone,  2  Ley.  161 ; 


376 


CHAP.  III.  THE  MATTER  OF  CONTRACTS. 


Chap.  III.  Sect.  IV.  Illegal  Contracts. 


Illegality 876 

Wagering  contracts  877 

Sale  of  public  offices 881 

Contracts  for  the  committing 

or  compounding  of  wrongs 

and  offences    382 

Maintenance  and  champerty  ..  885 
Contracts  in  restraint  of  trade  387 
Contracts  infringing   laws   of 

trades 892 

Trading  with  enemy 395 

Contracts  in  restraint  -of  mar- 

riage    898 


Immoral  contracts 899 

Contracts  made  for  illegal  pur- 
pose     400 

Contracts  in  fraud  of  a  third 
party  402 

Effect  of  illegality  in  avoiding 
contract  405 

Effect  after  execution  of  the 
contract 405 

Money  paid  as  consideration 
of  illegal  contract  407 

Effect  of  partial  illegality 409 

Effect  of  subsequent  illegality  411 


By  the  com 
moa  law. 


By  statute 
law. 


Illegality.  Ip  there  is  anything  unlawful  in  the  matter  or  purpose  of 
an  agreement  it  is  void  on  the  ground  of  illegality,  and  can- 
not give  rise  to  a  contract.  A  matter  may  be  illegal  by 
force  of  the  common  law  or  of  the  statute  law. 

The  common  law  forbids  generally  such  matters  as  are 
contrary  to  morality  and  public  policy;  but  the  particular  in- 
stances in  which  it  will  avoid  agreements  upon  those  grounds 
must  be  sought  in  the  decisions  of  the  Courts. 

The  statute  law  expresses  its  commands  and  prohibitions 
in  written  language,  upon  the  construction  of  which  it  is  to 
be  determined  whether  a  particular  agreement  is  forbidden 
or  not. 

The  statute  law  sometimes  imposes  a  penalty  on  a  parti- 

^^J^j^***  cular  matter  without  further  expressly  restraining  it;  it  is 
then  held,  as  a  general  rule,  that  such  a  penalty  implies  a 
prohibition,  and  that  an  agreement  concerning  the  matter 
so  prohibited  is  void  for  illegality  {a) .  Acts  of  Parliament 
sometimes  impose  a  penalty  or  prohibit  a  matter  for  some 
particular  purpose  only,  as  for  the  purpose  of  protecting  the 
revenue,  and  without  intending  the  prohibition  to  have  any 
further  operation;  an  agreement  concerning  such  matter 
may  be  held  to  be  valid,  although  a  party  to  it  may  incur 
a  penalty  or  commit  an  oflFence  against  the  statute  {h) .     In 


Matters 


(a)  BartUH  v.  Ttnor^  Carthew, 
252  ;  Law  y.  Hudson^  2  Camp.  147 ; 
11  East,  800 ;  Cope  y.  Rowlands,  2 
M.  &  W.  149 ;  Forster  y.  Taylor,  5  B. 
k  Ad.  887. 


(6)  Johnson  y.  Hudson,  11  East, 
180  J  Wetherell  y.  Jones,  3  B.  &  Ad. 
221 ;  Brown  y.  Duncan,  10  B.  &  C. 
93  ;  Smith  y.  Mawhood,  14  M.  &  W. 
452  J  Bailey  y.  Harris,  12  Q.  B.905. 
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sach  cases  the  question  arises  upon  the  construction  of  the 
Act  of  Parliament,  whether  the  Legislature  means  to  prohibit 
the  contract  made  or  not;  if  it  does,  the  purpose  of  the 
Legislature,  whether  that  of  the  revenue  or  otherwise,  is  im- 
material,— the  contract  is  illegal  and  void,  and  no  right  of 
action  can  arise  out  of  it  (a) . 

The  following  are  some  of  the  principal  matters  which 
have  been  declared  to  be  illegal  by  the  statute  or  the  com- 
mon law  in  cases  where  agreements  made  concerning  them 
have  been  called  into  question,  and  decided  to  be  void,  on 
the  ground  of  illegality. 

A  wager  is  a  contract  conditional  upon  an  event  in  which  Wa^rermg 
the  parties  have  no  interest,  except  that  which  they  create  ^^  ^^  ' 
by  the  wager.  At  common  law  wagers  were  not  unlawful 
and  might  give  a  good  cause  of  action  (6)  ;  but  there  were 
wagers  upon  some  subjects,  which,  upon  grounds  of  public 
policy,  the  law  refused  to  recognise.  Thus,  wagers  which 
affected  the  interests  or  feelings  of  other  persons  were  held 
void  in  law,  as  a  wager  respecting  the  sex  of  another  per- 
son (c) ;  a  wager  as  to  the  duration  of  the  life  of  Napoleon 
Bonaparte  was  held  void,  as  tending  to  encourage  his 
assassination  {d) ;  a  wager  on  the  conviction  or  acquittal  of  a 
prisoner  upon  his  trial  on  a  criminal  charge  was  held  void 
as  tending  to  pervert  the  course  of  public  justice  (e) ;  a 
wager  on  the  event  of  an  election  was  held  void  (/) ;  so, 
a  wager  upon  the  future  amount  of  a  branch  of  the  public 
revenue  {g) ;  a  wager  made  by  a  person  that  he  would  not 
marry  within  six  years  was  held  void,  as  tending  to  dis- 
courage marriage  (/i). 

The  statute  8  &  9  Vict.  c.  109,  s.  18,  enacts  "that  all 
contracts  or  agreements,  whether  by  parol  or  in  writing,  by 
way  of  gaming  or  wagering,  shall  be  null  and  void;  and 
that  no  suit  shall  be  brought  or  maintained  in  any  Court  of 

(a)  lb,  {d)   Gilbert  v.  Si/kes,  16  East,  150. 

(6)   Good  T.  JEllioU,  3  T.  R.  693  ;  (e)  Evaru  v.  Jonea,  B  M.  &  W.  77. 

Coutina  v.  Nantes,  3  Taunt.  613,  515  j  (/)  Alien  Y.'Heam,  1  T.  R.  56. 

Jlussey  V.   Crickitt,  3   Camp.   168  j  Q)  Atherfold  y.  Beard,  2  T.  R. 

Dalby  T.  India  Ufe  Asa.  Co.,  16  C.  B.  610 ;   Tappenden  v.  Randall,  2  B.  & 

365,  387  ;  24  L.  J.  0.  P.  2,  6.  P.  467. 

(c)  Da  Costa  v.  Jones,  Cowp.  729.  (A)  Hartley  y.  Rice,  10  East,  22. 
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Wagering  law  OF  equity  for  recovering  any  sum  of  money  or  valuable 
con  rac  .  ^j^j^^g  alleged  to  be  won  upon  any  wager,  or  which  shall 
have  been  deposited  in  the  hands  of  any  person  to  abide 
the  event  upon  which  any  wager  shall  have  been  made; 
provided  always  that  this  enactment  shall  not  be  deemed  to 
apply  to  any  subscription  or  contribution  for  any  plate, 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  of  any 
lawful  game,  sport,  pastime,  or  exercise."  The  proviso  in 
this  section  applies  where  two  persons  only,  being  the 
actual  players  at  the  lawful  game,  subscribe  a  sum  of  money 
to  be  paid  to  the  winner,  and  protects  the  transaction  from 
the  eflTect  of  the  previous  enactment  (a) .  It  does  not  apply 
to  a  race  between  two  horses  upon  the  terms  that  both 
horses  should  become  the  property  of  the  owner  of  the  win- 
ning horse  (6). 
Securities  The  abovc  statute  placed  all  wagers  in  the  same  position : 
woiTby  ^^  though  not  declared  to  be  illegal  in  the  sense  of  being  for- 
wagering.  bidden  or  visited  with  a  penalty,  they  were  rendered  void  of 
legal  effect.  Hence,  under  this  statut'C  securities,  as  bills  or 
notes,  given  in  payment  of  or  to  secure  money  won  by  wager- 
ing, are  given  for  money  not  recoverable  by  law,  which  is 
equivalent  to  being  given  without  a  valid  consideration.  The 
consequence,  in  the  case  of  bills  or  notes,  is  that  they  cannot 
be  enforced  by  a  holder,  to  whom  they  can  be  proved  to  have 
been  negotiated  without  consideration;  but  they  are  not 
affected  by  the  general  rule  as  to  bills  tainted  with  illegality 
in  their  inception,  which  requires  that  a  subsequent  holder, 
upon  proof  of  the  illegal  inception  of  the  instrument,  should 
show  that  he  gave  value  for  it  (c) . 
Securitiee  Bills,  notcs,  and  other  securities  for  money  won  by  or  lent 
woiTby  ^^  for  gaming  come  under  the  operation  of  other  statutes.  By 
gaming,  the  Statute  9  Anne  c.  14,  s.  1,  it  was  enacted  '^that  all 
notes,  bills,  bonds,  etc.  or  other  securities  given  or  executed 
by  any  person,  where  the  whole  or  any  part  of  the  conside- 
ration of  such  securities  shall  be  for  any  money  or  other 
valuable  thing  whatsoever,  won  by  gaming  or  playing  at 

(a)  Batty  v.  Marriott,  5  0.  B.  818 ;       Ex.  248 ;  86  L.  J.  Ex.  167. 

and  see  Parsotu  y.  Alexander,  5  E.  &  {e)  Fitch  v.  Jon&s,  6  £.  &  B.  238 ; 

B.  263  ;  24  L.  J.  Q.  B.  277.  24  L.  J.  Q.  B.  293;  and  see  Edmunds 

(b)  Coombes  ▼.  DibbU,  L.  Rop.  1,       t.  Groves,  2  M.  &  W.  642. 
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cards^  dice^  tables,  tennis,  bowls,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as 
do  game  at  any  of  the  games  aforesaid,  or  for  the  repaying 
any  money  knowingly  lent  or  advanced  for  such  gaming  or 
betting  as  aforesaid,  shall  be  utterly  void  and  of  none  effect/' 
And  by  the  statute  5  &  6  Wm.  IV.  c.  41,  s.  1,  it  is  enacted 
that  aU  such  notes  bills  and  securities,  instead  of  being  abso- 
lutely void,  '^  shall  be  deemed  and  taken  to  have  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal  conside- 
ration.'* The  statute  8  &  9  Vict.  c.  109,  s.  15,  repealed  so 
much  of  the  above  statute  of  Anne  as  was  not  altered  by  the 
statute  of  Wm.  IV.,  that  is,  all  of  the  statute  except  the  por- 
tion is  above  stated.  The  effect  of  these  statutes  is  that  bills 
and  notes  given  for  the  considerations  stated  therein  are 
illegal,  and  therefore  void,  except  in  the  hands  of  a  bona  fide 
holder  without  notice  (a) ;  and  the  illegal  inception  of  the 
instrument  requires  proof  of  the  consideration  (6). 

Wagering  policies  of  insurance  made  without  any  interest  Wagerinff 
in  the  event  insured,  as  a  policy  made  upon  a  ship,  "  interest  S^^^5|^<^. 
or  no  interest,''  were  valid  contracts  by  the  common  law  (c). 
By  19  €reo.  11.  c.  37,  s.  1,  it  was  enacted  ''  that  no  assurance 
or  assurances  shall  be  made  by  any  person  or  persons,  bodies 
corporate  or  politic,  on  any  ship  or  ships  belonging  to  his 
Majesty  or  any  of  his  subjects,  or  any  goods,  merchandises, 
or  effects,  laden  or  to  be  laden  on  board  of  any  such  ship  or 
ships,  interest  or  no  interest,  or  without  further  proof  of  in- 
terest than  the  policy,  or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salvage  to  the  assurer ;  and  that  every 
such  assurance  shall  be  null  and  void  to  all  intents  and  pur- 
poses." Though  a  policy  of  insurance  upon  a  ship  without 
any  interest  in  it  is  void  under  this  enactment,  the  interest  in- 
sured in  a  policy  may  be  valued  in  the  policy  at  a  fixed  sum 
independently  of  its  real  value,  and  the  insured  would  be 
entitled  to  recover  such  fixed  sum  for  a  total  loss,  or  a  pro- 


(a)  May  Y.  jiyliuff,  16  Q.  B.  423  ;  Do^geUY.  Catterms,  34,  L.  J.  C.  P.  46. 
and  see  Bjles  on  Bills,  8th  ed.  128 ;  (b)  Edmunds  ?.  Oroves,  4  M.  &  W. 

and  see  farther  as  to  betting  and  the  642. 

recovery  of  money  deposited  on  a  bet,  (c)  Cotuins  v.  Nantety  3  Taunt.  513, 

16  k  17  Vict.  c.  119,  s.  4,  5,  the  Act  515 ;  and  see  Balhy  v.  India  Ass.  Co., 

for  the  suppression  of  betting-houses,  15  C.  B.  365 ;  24  L.  J.  C.  P.  2,  6. 
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Wagering    portional  part  of  it  for  a  partial  loss  {a) .    ^'  Valued  policies, 
SaiSwaTO.   ^liough  frequently  in  eflfect  wagering  policies,  have  been  per- 
mitted, because  it  has  been  supposed  that  the  convenience  of 
them  is  greater  than  would  result  from  the  prohibition  of 
them''  (6). 

The  statute  14  Geo.  III.  c.  48,  enacted : — By  s.  1,  ''  that 
no  insurance  shall  be  made  by  any  person  on  the  life  of  any 
person,  or  on  any  other  event  or  events  whatsoever,  wherein 
the  person  for  whose  use,  benefit,  or  on  whose  account  such 
policy  shall  be  made  shall  have  no  interest,  or  by  gaming,  or 
wagering ;  and  that  every  assurance  made  contrary  to  the 
true  intent  and  meaning  hereof  shall  be  null  and  void  to 
all  intents  and  purposes  whatsoever.'' — By  s.  3,  "  that  in  all 
cases  where  the  insured  hath  interest  in  such  life  or  lives, 
event  or  events,  no  greater  sum  shall  be  recovered  or  re- 
ceived from  the  insurer  or  insurers,  than  the  amount  or  value 
of  the  interest  of  the  insured  in  such  life  or  lives,  or  other 
event  or  events." 

Under  this  statute  it  is  held  that  a  husband  has  an  insur* 
able  interest  in  his  wife's  life,  and  the  wife  in  her  husband's 
life  (c) ;  but  the  interest  of  a  father  in  the  life  of  a  child  is 
not  sufficient  alone  to  support  an  insurance  on  the  child's 
life  {d) .  A  creditor  promised  his  debtor  that  he  would  not 
enforce  payment  of  the  debt  during  his  life,  but  without  any 
consideration  or  any  circumstance  to  make  the  promise 
binding;  it  was  held  that  the  debtor  did  not  acquire  by  the 
promise  an  insurable  interest  in  the  life  of  the  debtor  (e) .  A 
contract  of  employment  at  a  fixed  salary  for  a  certain  num- 
ber of  years  was  held  to  give  the  employed  an  insurable  in- 
terest in  the  life  of  his  employer  (/). 

The  statute  is  satisfied  if  there  is  a  sufficient  interest  in 
the  life  insured  at  the  time  of  effecting  the  insurance ;  and 
the  amount  is  recoverable,  although  the  interest  may  cease 

(a)  Irving  v.  Manning^  6  C.  B.  891,  (c)  Reed   v.    Key,    Feake*B  Add. 

As  to  what  constitutes  an  insurable  in-  Cases,  70  ;  HuckmanY,  Femie,  3  M.  & 

t«rest  see  Seagrave  v.  Union  Marine  W.  605. 

Ins.  Co.,  L.  Rep.  1  C.  P.  305,  319;  35  {d)  Halford  v.  Kymer,  10  B.  &  0. 

L.  J.  C.  P.  172,  176,  and  the  cases  724. 

there  cited.  {e)  Hehdon  y.  West,  3  B.  &  S.  579  ; 

(6)    Per  Lord   Eldon,    Lueena  r,  32  L.  J.  Q.  B.  85. 

Craufurd,  2  B.  &  P.  N.  B.  269,  322.  (/)  ffebdon  y.  West,  supra. 
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before  the  determination  of  the  policy  (a).  If  the  insured 
insures  the  same  interest  with  several  insurers^  he  can  only 
recover  upon  the  whole  the  value  of  his  interest ;  and  if  he 
has  received  the  whole  amount  from  one  insurer,  he  is  pre- 
cluded by  the  3rd  section  of  the  above  statute  from  recover- 
ing any  more  from  the  others  (b). 

The  7  Geo.  II.  c.  8,  s.  1,  (commonly  called  Sir  John  Bar-  Wagers  on 
nard's  Act)  enacted  that  all  wagers,  and  contracts  in  the  na-  pubi?"**  ^ 
ture  of  wagers,  relating  to  the  present,  or  future  price,  or  ^^^^*' 
value  of  any  public,  or  joint  stock,  or  other  public  securities 
should  be  void,  and  subjected  such  contracts  to  various  penal 
and  other  consequences  rendering  them  illegal.  This  statute 
has  recently  been  repealed  by  the  statute  23  Vict.  c.  28,  leav- 
ing such  contracts  in  the  same  condition  as  other  wagering 
contracts,  which  are  simply  void  under  the  statute  8  &  9 
Vict.  c.  109,  above  cited. 

The  traffic  in  public  offices  is  unlawfrd  at  common  law,  as  Sale  of  pub- 
being  against  public  policy,  and  is  also  provided  against  by  ^*®  <>®<^®^ 
statutes ;  consequently,  no  valid  contract  can  arise  out  of  a 
transaction  tainted  with  such  illegality  (c).  The  defendant, 
in  consideration  of  £5000,  promised  to  procure  the  command 
of  a  ship  in  the  East  India  Company's  service  for  another, 
and  to  repay  the  same  sum  when  any  other  person  should  be 
appointed ;  the  contract  was  held  void  on  the  ground  of  the 
illegality  in  the  sale  of  the  appointment,  so  that  an  action 
would  not  lie  against  the  defendant  for  not  repaying  the 
money  (d).  The  defendant  covenanted,  in  consideration  of 
the  sale  to  him  of  shares  in  a  ship  in  the  East  India  Com- 
pany's service,  to  permit  the  plaintiffs,  the  vendors  of  the 
shares,  to  manage  the  ship  and  appoint  the  officers  ;  it  was 


(a)  Dalhy  t.  India  and  London  In- 
surance Co.,  15  C.  B.  865 ;  24  L.  J. 
C.  P.  2;  OTerruling  Oodsallv.  Bofdero, 
9  East,  72;  2  Smith's  L.  C.  5th  ed. 
222 ;  Law  t.  London  Indisputable 
Life  Policy  Co.,  1  K.  &  J.  223 ;  24 
L.  J.  C.  196. 

(i)  Hebdon  t.  West,  3  B.  &  S.  579 ; 
82  L.  J.  Q.  6.  85. 

(c)  See  6  &  6  Ed.  YI.  o.  16 ;  49 
Geo.  III.  e.  126 ;    Chitty*8  statutes, 


tit.  "Sale  of  Offices";  Hopkins  v. 
Prescottf  4  C.  B.  578,  and  the  caaee 
there  cited.  As  to  the  sale  and  assign- 
ment of  public  salaries  and  pensions, 
see,  Flariy  v.  Odium,  8  T.  R.  681 ; 
Lidderdale  t.  Duke  Montrose^^  T.  R. 
248  ;  Wells  y.  Foster,  8  M.  &  W.  149 ; 
and  authorities  collected  in  Story  Eq. 
Jut.  §§  1040  d,— 1040/ 

(d)  Blackford  v.  Preston,  8  T.  R. 
89. 
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8aie  of  pub-  held  upon  the  same  grounds^  that  this  coyenant  was  illegal 
and  could  not  be  enforced  (a) .  Where  a  similar  contract  was 
made  with  reference  to  the  command  of  a  ship  chartered  by 
the  East  India  Company,  but  the  company  were  informed  of 
the  whole  transaction  and  approved  of  it,  the  contract  was 
held  to  be  valid  (6). 

Contracts  made  in  consideration  of  the  resignation  of,  or 
to  procure  the  resignation  of,  public  offices  are  also  illegal. 
The  plaintiff,  holding  an  office  in  a  government  dockyard, 
made  an  agreement  with  the  defendant,  that  in  consideration 
of  the  plaintiff  procuring  himself  to  be  superannuated,  the 
defendant  would,  in  case  he  succeeded  the  plaintiff,  pay  him 
a  certain  share  of  the  annual  profits  of  the  office ;  the  agree- 
ment was  held  illegal  and  void,  Lord  Loughborough,  C.J., 
saying  : — '^  The  consideration  here  was  that  the  plaintiff  re- 
presented himself  as  unfit  for  future  service  and  entitled  to  a 
pension  for  the  past.  Now  the  representation  was  either 
true  or  false.  If  true  the  plaintiff  did  nothing  for  the  de- 
fendant, all  he  did  was  for  his  own  ease  and  advantage  ;  if 
false  the  public  is  deceived,  the  pension  misapplied,  and  the 
service  injured*^  (c).  A  bond  given  to  secure  a  sum  of 
money,  being  the  contribution  of  an  officer  of  a  regiment  in 
the  East  India  Company^s  service  towards  a  sum  of  money 
subscribed  by  officers  of  the  regiment  to  buy  out  a  senior  offi- 
cer, was  held  invalid,  on  the  ground  that  the  money  was 
subscribed  for  the  illegal  purpose  of  procuring  an  officer  to 
resign  his  commission  {d).  An  agreement  made  in  coiisi- 
deration  of  the  plaintiff  resigning  the  office  of  distributor  of 
stamps  and  collector  of  assessed  taxes,  and  endeavouring 
to  procure  the  defendant  to  be  appointed  thereto^  was  held 
illegal  and  void  (e) . 

The  com-  The  commission  of  public  offences,  or  private  injuries,  is 
wrongs  and  obviously  illegal,  and  will  not  form  valid* matter  for  the  con- 
oflTences.      sidcratiou  or  the  promise.     Thus,  a  printer  cannot  recover 

(a)  Card  t.  Hope,  2  B.  &  0.  661.  1  H.  Bl.  827. 

(b)  Eiohardson  y.  Mellish,  2  Bing.  (d)  Oraeme  y.  Wroughion,  11  Ex. 
229.  146  ;  24  L.  J.  Ex.  265. 

(c)  Parsons  y.  Thompson,  1  H.  Bl.  («)  Hopkins  y.  Prescotl,  4  C.  B. 
822;    and  see   Gatforih  y.  Fearon,  678. 
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the  price  of  printing  a  libellous  work  (a).  So,  a  promise 
made,  in  consideration  of  a  person  publishing  a  libel,  to  in- 
demnify him  from  the  costs  and  damages  in  an  action  brought 
against  him  for  publishing  the  libel  is  void  (A). 

Compromises  by  private  persons  of  prosecutions  forThecom- 
felonies,  misdemeanours,  and  public  offences  are  illegal,  and  J^^^J^ 
agreements  comprising  such  compromises  are,  in  general,  oflfenoee. 
void.  In  the  case  of  Keiry.  Leeman  (c),  the  Court  in  deliver- 
ing judgment  said  : — "  The  principle  of  law  is  laid  down  by 
Wibnot,  C.J.,  in  Collins  v.  Blantem  (d),  that  a  contract  to 
withdraw  a  prosecution  for  perjury,  and  consent  to  give  no 
evidence  against  the  accused,  is  founded  on  an  unlawful  con- 
sideration and  void.  On  the  soundness  of  this  decision  no 
doubt  can  be  entertained,  whether  the  party  accused  were 
innocent  or  guilty  of  the  crime  charged.  K  innocent,  the 
law  was  abused  for  the  purpose  of  extortion ;  if  guilty,  the 
law  was  eluded  by  a  corrupt  compromise,  screening  the  cri- 
minal for  a  bribe.'^  After  reviewing  the  authorities  the 
Court  proceeded  to  say  : — "  The  result  of  the  cases  makes 
it  clear  that  some  indictments  for  misdemeanour  may  be 
compromised,  and  equally  so  that  some  cannot  (e). — We 
shall  probably  be  safe  in  laying  it  down  that  the  law  will 
permit  a  compromise  of  all  offences,  though  made  the  sub- 
ject of  a  criminal  prosecution,  for  which  offences  the  injured 
party  might  sue  and  recover  damages  in  an  action.  But,  if 
the  offence  is  of  a  public  nature,  no  agreement  can  be  valid 
that  is  founded  on  the  consideration  of  stifling  a  prosecution 
for  it.'' 

In  the  case  of  Keir  v.  Leeman  the  alleged  contract  was, 
that  in  consideration  that  the  plaintiff,  being  the  prosecutor 
of  an  indictment  against  the  defendant  for  an  assault  and 
riot,  and  the  obstruction  of  a  public  officer,  would  not  pro- 
ceed ftirther  on  the  indictment,  the  defendant  promised  to 


(a)  PopUtt  y.  StocJcdale,  1  B.  &  M.  L.  0.  5th  ed.  310. 

837.  (e)  See  Baker  y.  Totonsend^  7  Taunt. 

(ft)  SkacheU  y.  "Roner,  2  Bing.  N.  422 ;  Edgcombe  y.  Eodd,  5  East,  294  ; 

C.  634 ;  and  see  Colbum  y.  Patmore^  Elworthy  y.  Bird^  2  Sim.  &  Stu.  372, 

1  G.  M.  &  R.  73.  in  which  an  agreement  was  enforced 

(c)  6  Q.  B.  308.  which  involved  the  compromise  of  an 

(d)  2  Wila.  341,  349 ;  see  1  Smith's  indictment  for  assault. 
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Compound-  pay  him  a  sum  of  money ;  the  contract  was  held  invalid,  as 
ofl^noea!**'    founded  on  an  illegal  consideration,  for  the  offence  being  not 
confined  to  personal  injury,  but  accompanied  with  riot,  and 
the  obstruction  of  a  public  officer  in  the  execution  of  his 
duty,  which  were  matters  of  public  concern,  was  not  legally 
the  subject  of  compromise.      Upon  error  brought  in  this 
case  (a),  the  judgment  of  the  Court  of  Queen's  Bench  was 
affirmed,  but  with  the  following  observations  by  the  Court  of 
error  upon  the  law  : — ''  It  is  very  remarkable  what  very  little 
authority  there  is  to  be  found,  rather  consisting  of  dicta 
than  decisions,  for  the  principle  that  any  compromise  of  a 
misdemeanour,  or  indeed  of  any  public  offence,  can  be  other- 
wise than  illegal,  and  any  promise  founded  on  such  a  consi- 
deration otherwise  than  void.  If  the  matter  were  res  Integra, 
we  should  have  no  doubt  on  this  point.     We  have  no  doubt 
that,  in  all  offences  which  involve  damages  to  an  injured 
party  for  which  he  may  maintain  an  action,  it  is  competent 
for  him,  notwithstanding  they  are  also  of  a  public  nature, 
to  compromise  or  settle  his  private  damage  in  any  way  he 
may  think  fit.     It  is  said,  indeed,  that  in  the  case  of  an 
assault  he  may  also  undertake  not  to  prosecute  on  behalf  of 
the  public.     It  may  be  so ;  but  we  are  not  disposed  to  ex- 
tend this  any  farther.'* 

In  the  case  of  Coppock  v.  Bower  (b),  an  action  was  brought 
on  a  promise  to  pay  money  in  consideration  of  not  proceed- 
ing with  a  petition  presented  to  the  House  of  Commons 
against  the  return  of  a  member  on  the  ground  of  bribery ; 
it  was  held  that  the  consideration  was  illegal  and  the  con- 
tract void;  such  petition,  according  to  Lord  Abinger,  C.B., 
'^  is  a  proceeding  instituted  not  for  the  benefit  of  the  indi- 
viduals, but  of  the  public — and  the  only  interest  in  it  which 
the  law  recognizes,  is  that  of  the  public.''  A  bond  recited 
that  the  defendant  had  been  guilty  of  erecting  nuisances, 
and  that  the  plaintiff,  who  was  clerk  of  the  peace,  had  by 
order  of  Quarter  Sessions  prepared  bills  of  indictment 
against  the  defendant,  and  consented  not  to  prefer  the 
same  upon  the  defendant  entering  into  the  bond,  which 
was  conditioned  that  if  the  defendant  removed    the  nui- 

(a)  9  Q.  B.  371.  (b)  4  M.  &  W.  861. 
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sances  the  bond  should  be  void ;  it  was  held  that  the  bond 
was  legal,  and  might  be  enforced  upon  a  breach  of  the  con- 
dition (a). 

The  maintenance  of  a  suit,  without  having,  any  interest  in  Mainte- 
the  matter  of  the  suit ;  also  bargaining  for  a  share  in  the  "hi^pSty. 
matter  of  a  suit  in  consideration  of  maintaining  it,  which 
is  called  champerty,  are  oflTences  at  the  common  law  (fc) ; 
and  agreements  embodying  transactions  of  that  kind  are 
void  (c).  An  agreement  between  the  plaiutiff  and  the  de- 
fendant that  legal  proceedings  should  be  taken  by  the  de- 
fendant for  the  recovery  by  him  of  certain  property,  and 
that  the  plaintiflf  should  supply  him  with  evidence  that 
should  be  sufficient  to  enable  him  successfully  to  recover  it, 
and,  in  consideration  thereof,  that  the  plaintiff  should  have 
a  portion  of  the  property,  if  recovered,  was  held  void,  as 
amounting  to  that  species  of  maintenance  which  is  called 
champerty,  namely,  the  unlawful  maintenance  of  a  suit  in 
consideration  of  a  bargain  for  a  part  of  the  thing,  or  some 
profit  out  of  it  (d) .  But  an  agreement  to  furnish  evidence 
where  no  suit  was  pending,  and  without  any  stipulation  that 
a  suit  or  proceedings  should  be  instituted,  though  bargain- 
ing for  a  portion  of  the  property  in  case  the  title  to  it  should 
be  established,  would  be  valid  (e). 

An  assignment  by  a  seaman  of  part  of  his  prize  money, 
pending  the  prize  suit,  to  his  prize  agents,  upon  considera- 
tion of  their  carrying  on  the  suit  and  indemnifying  him 
against  the  costs  and  charges,  was  declared  to  be  void,  as 
amounting  to  that  species  of  maintenance  which  is  called 
champerty  (/).  An  agreement  undertaking  the  ascertain- 
ment and  establishment  of  a  right  to  property  for  another. 


(a)  Fallofces  y.  Taylor,  7  T.  B. 
475. 

{h)  Co.  Lit.  868  5 ;  4  Bl.  Com.  135 ; 
PechsU  V.  JTaUon,  8  M.  &  W.  691  ; 
Flight  y.  Zeman,  4  Q.  B.  883 ;  Cook 
T.  Field,  15  Q.  B.  460,  471 ;  Stanlejf 
T.  Jonoi,  7  Bing.  369, 377 ;  Findon  y. 
Parker,  11  M.  k  W.  675,  682. 

(c)  See  Sell  y.  Smith,  5  B.  &  C. 
188 ;  WilUamton  y.  Henlejf,  6  Bing. 
299 ;  Stanley  y.  Jones,  7  Bing.  369  } 


Shackell  y.  Rosier,  2  Bing.  N.  C.  634 ; 
Harrington  y.  Long,  2  M j.  k  K.  590 ; 
Story,  Eq.  Jur.  §  1040^ ;  1046  et  seq. ; 
and  see  the  eases  cited  in  Coop.  C.P. 
338. 

(d)  Stanley  y.  Jones,  7  Bing.  369 ; 
Sprye  y.  Porter,  7  E.  &  B.  68 ;  26 
L.  J.  Q.  B.  64. 

(c)  Ih. 

(/)  Stevens  y.  Bagwell,  15  Yes. 
139. 

2c 
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Mainten-    which  was  Bupposed  to  be  uncertain  and  obscure,  on  the 

Simi^^rtv  *'®"^^  ^f  V^J^^S  ^^^  *^®  costs  and  having  half  the  property 
obtained,  was  held  illegal  and  set  aside  in  equity,  as  at  least 
savouring  of  champerty  (a).  The  assignment  of  a  right 
which  can  only  be  reduced  into  possession  by  a  suit,  as,  a 
right  to  property  to  be  derived  from  setting  aside  a  trans- 
action on  the  ground  of  fraud,  is  also  void  in  equity,  as 
savouring  of  champerty  (fc). 

An  agreement  by  an  attorney,  to  save  a  party  harmless 
from  the  costs  of  an  action,  in  consideration  of  his  retaining 
half  of  the  sum  to  be  recovered,  was  held  illegal  and  void  (c) . 
The  purchase  by  the  attorney  of  the  plaintiff  in  a  suit  of  the 
whole  or  part  of  the  property  to  be  recovered  in  the  suit, 
pendente  litey  is  illegal  and  void  (d).  Where  the  attorney, 
having  the  conduct  of  a  suit,  afler  verdict  but  before  judg- 
ment, purchased  the  benefit  of  the  verdict  of  the  plaintiff, 
the  purchase  was  held  void  (e).  A  contract  between  the 
plaintiff  in  a  suit  and  his  attorney  that  the  attorney  should 
advance  money  for  the  conduct  of  the  suit,  in  consideration 
of  receiving,  over  and  above  his  legal  costs  and  charges,  a 
sum  of  money  according  to  the  interest  and  benefit  to  be 
recovered  in  the  action,  was  held  void  (/).  So,  a  stipulation 
by  the  attorney  for  the  plaintiff  in  a  suit  that  he  should  have 
£5  per  ceftit.  commission  on  the  gross  amount  of  property 
recovered,  in  addition  to  his  costs,  was  held  void  {g).  But 
it  is  not  illegal  for  the  attorney  to  take  a  security  upon  the 
property  to  be  recovered  in  the  action  for  past  advances 
made  towards  the  prosecution  of  the  suit  (A). 

An  agreement  between  several  persons  to  combine  in 
resisting  actions  brought  against  each  of  them,  founded  upon 
claims  of  the  same  nature,  does  not  amount  to  maintenance 
and  is  not  illegal  (i).    An  agreement  enabling  the  purchaser 

{a)  Reynell  v.  Sprye,  1  De  Or,  M.  (e)  Ih. 

&  G.  660 }  21  L.  J.  C.  633.  (/)  Earle  t.  Hopufood,  9  C.  B. 

(6)  Prosser  y.  Edmonds,  1  Y.  &  N.  S.  566 ;  30  L.  J.  0.  P.  217. 

Coll.  Ex.  481;    and  see    WiUon  y.  (£f)  Pincey.  Beattie,32L.  J.  C.7S4. 

Short,   6   Hare,   366  ;    Dickinson  y.  (A)  Anderson  v.  Sadcliffe,  E.  B.  & 

Burrelh  L.  Rep.  1  Eq.  337.  E.  806 ;  819 ;  28  L,  J.  Q.  B.  32 ;  29  ih. 

(c)  Be  Masters,  4  Dowl.  18.  128. 

(d)  Simpson  v.  Lamb,  7  E.  &  B.  (a)  Pindon  v.  Parker,  11  M.  &  W. 
84 ;  26  L.  J.  Q.  B.  121.  675. 
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of  an  estate  to  recover  for  rent  due,  and  injuries  done  to  it, 
previously  to  the  purchase,  and  to  use  the  seller's  name  to 
bring  actions  for  that  purpose,  was  held  not  to  constitute 
champerty  (a). 

A  contract  which  restrains  one  of  the  parties  entirely  from  Contracts 
carrying  on  his  trade  or  business,  or  which  restrains  him  o"  tmde^ 
from  carrying  on  his  trade  or  business  within  certain  limits 
of  an  unreasonable  extent,  is  void  on  the  ground  of  public 
policy.  "  The  rule,  as  laid  down  by  Lord  Macclesfield  and 
Lord  Chief  Justice  Willea  (b),  is,  that  total  restraints  of 
trade,  which  the  law  so  much  favours,  are  absolutely  bad, 
and  that  all  restraints,  though  only  partial,  if  nothing  more 
appear,  are  presumed  to  be  bad;  but  if  the  circumstances 
are  set  forth,  that  presumption  may  be  excluded,  and  the 
Court  are  to  judge  of  those  circumstances,  and  determine 
whether  the  contract  be  valid  or  not  (c) .  Contracts  in  re- 
straint of  trade  are,  in  themselves,  if  nothing  shows  them 
to  be  reasonable,  bad  in  the  eye  of  the  law''  (rf). — "It  is  on 
grounds  of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint  of 
trade  are  upheld,  because  it  is  for  the  benefit  of  the  public 
at  large  that  they  should  be  enforced ; — Such  is  the  case  of 
the  disposing  of  a  shop  in  a  particular  place,  with  a  contract 
on  the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same 
place; — And  such  is  the  class  of  cases  of  a  tradesman, 
manufacturer,  or  professional  man,  taking  a  servant  or 
clerk  into  his  service,  with  a  contract  that  he  will  not  carry 
on  the  same  trade  or  profession  within  certain  limits  "  (e) . 

Before  the  case  of  HitcJicock  v.  Goker  a  notion  prevailed 
that  the  restraint,  in  order  to  be  allowed  by  law,  must  not 
only  be  reasonable  in  extent,  but  must  also  be  supported 
by  an  adequate  consideration  given  for  it,  that  is  to  say,  a 
consideration  equal  in   value  to   that  which  the  party  re- 


(a)  WilliamtY.  Protheroe,  5  Bing.  {d)  Mallan  v.  May,  11  M.  &  W. 
309.  653,  664 ;  Homer  v.  Graves^  7  Bing. 

(b)  Gunmakers'  Co.y.  FcZ/, Willes,  735, 744;  see  per  Maule,  J.,  Proctor 
388,  V.  Sargent,  2  M.  &  G.  20,  37. 

(c)  Mitchell Y.Beynolde,!  P.  Wms.  {e)  Mallan  v.  May,  11  M.  &  W. 
181 ;  1  Smith,  L.  C.  5th  ed.  340.  653,  665. 
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Contracts  strained  loses  by  the  restraint  under  which  he  places  him- 
oftrad^  self;  but  that  doctrine  was  overruled  in  the  above  case, 
where  it  was  decided  to  be  suflScient  that  there  was  a  legally 
valid  consideration,  and  that  the  value  of  it  as  an  equivalent 
to  the  restraint  was  a  matter  to  be  left  to  the  agreement  of 
the  parties,  and  one  which  could  not  be  inquired  into  by  the 
Court  (a). 

What  degree  of  restraint  is  reasonable  is  to  be  gathered 
from  the  following  judicial  opinions : — "  We  do  not  see  how 
a  better  test  can  be  applied  to  the  question  whether  reason- 
able or  not,  than  by  considering  whether  the  restraint  is 
such  only  as  to  aflTord  a  fair  protection  to  the  interests  of 
the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as 
to  interfere  with  the  interests  of  the  public.  Whatever  re- 
straint is  larger  than  the  necessary  protection  of  the  party 
can  be  of  no  benefit  to  either,  it  can  only  be  oppressive ; 
and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable. 
Whatever  is  injurious  to  the  interests  of  the  public  is  void, 
on  the  grounds  of  public  policy. — The  application  of  the 
rule  can  only  be  at  last  with  reference  to  the  particular 
case"  (fc). 

In  the  case  of  Ward  v.  Byrne  (c),  Parke,  B.,  reduced  the 
above  test  to  a  more  practical  form  : — '^  A  restraint  prohi- 
biting a  party  from  carrying  on  trade  within  certain  limits 
of  space  would  be  good,  and  a  contract  entered  into  for  the 
purpose  of  enforcing  such  an  agreement  as  that  would  be 
valid ;  and  the  limit  of  the  space  is  that  which,  according  to 
the  trade  he  carries  on,  is  necessary  for  the  protection  of 
the  party  with  whom  the  contract  is  made ;  and  all  the 
cases  cited  appear  to  turn  on  the  question  as  to  the  limit 
of  space  within  which  the  restriction  should  extend.  Now 
where  a  limit  as  to  space  is  imposed,  the  public,  on  the  one 
hand,  do  not  lose  altogether  the  services  of  the  party  in 
the  particular  trade, — ^he  will  carry  it  on  in  the  same  way 

(a)  Hitchcock  y.  Coker,  6  A.  &  E.  Q.  B.  185, 190. 
438,  456 ;  and  Bee  per  Alderson,  B.,  (6)  Per  Cur.  Homer  v.  CfraveSf  7 

PUkington  v.  ScoU,  15  M.  &  W.  657,  Bing.  736,  743 ;  MUeheock  t.  Coker, 

660;  per  Parke,  B.,  Green  t.  Price^  6  A.  &  E.  488,  454;  Tallie  v.  Tallie^ 

18  M.  &  W.  695,  698;   Sainter  y.  1  E.  &  B.  891,  410;  22  L.  J.  Q.  B. 

FerffUfon,  7  C.  B.  736;    Tallie  v.  185,190. 
TaUis,  1  E.  &  B.  891»  410 ;  22  L.  J.  (c)  5  M.  &  W.  648,  561. 
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elsewhere ;  nor  within  the  limited  spcice  will  they  be  de-  Contracts 
priyed  of  the  benefit  of  the  trade  being  carried  on^  because  of  trade, 
the  party  with  whom  the  contract  is  made  will  most  pro- 
bably within  those  limits  exercise  it  himself.  But  when  a 
general  restriction^  limited  only  as  to  timsy  is  imposed^  the 
public  are  altogether  losers^  for  that  time,  of  the  services  of 
the  individual,  and  do  not  derive  any  benefit  whatever  in 
return :  and  looking  at  the  authorities  cited  upon  this  sub- 
ject, it  does  not  appear  that  there  is  one  clear  authority  in 
favour  of  a  total  restriction  on  trade,  limited  only  as  to 
time" 

Accordingly,  a  restriction  of  carrying  on  trade,  unlimited 
in  point  of  space,  however  limited  in  point  of  timej  is,  in 
general,  held  to  be  unreasonable,  as  being  more  extensive 
than  the  interest  of  the  party  with  whom  the  contract  is 
made  can  possibly  require  (a).  Where  a  person  makes  an 
engagement  with  an  employer  to  work  for  him  at  a  certain 
trade  or  business,  and  restrains  himself  from  carrying  on 
that  trade  or  business  for  any  other  person  or  in  any  other 
way  during  the  employment  only,  the  restraint,  so  modified, 
is  binding  [b). 

It  is  no  objection  to  a  stipulation  in  restraint  of  trade, 
reasonably  limited  in  point  of  space,  that  it  is  unlimited  in 
point  of  time  (c) .  It  is  not  unreasonable  that  the  duration 
of  the  restriction  should  not  be.  limited  to  the  life  of  the 
person  for  whose  benefit  it  is  made,  or  to  the  time  during 
which  he  may  carry  on  the  business,  as  it  may  be  neces- 
sary, in  order  to  secure  the  value  of  his  business  to  a  pur- 
chaser or  to  his  representatives  after  his  death,  that  the 
restriction  should  continue  for  the  whole  life  of  the  party 
upon  whom  it  is  imposed  {d).  Accordingly,  a  bond  to  the 
effect  that  the  obligor  should  not  practise  as  a  surgeon  at  a 
certain  place  at  any  time  without  the  consent  in  writing  of 

(a)   Ward  y.  Byrne,  5  M.  &  W.  Seed,  8  East,  80. 

548 ;  and  see  Mallan  t.  May,  11  M.  (c)  Hitchcock  y.  CoJeer,  6  A.  &  E. 

k  W.  653,  664.  438  ;  Pemherton  v.   Vaughan,  10  Q. 

(i)  PUkington  y.  Scott,  15  M.&  B.  87  j  Slvee  v.  Crofte,  100.  B.  241, 

W.  657  ;  Hartley  y.  Cumminge,  5  C.  259. 

B.  247;  JFallie  y.  Day,  2  M.  A  W.  (d)  Hitchcock   y.    Coker,  6  A.  Jb 

273,  where  the  engagoinent  and  re-  E.  438;  Pemherton  y.   Vaughan^  10 

straintwas  for  life;  and  see  Oaley.  Q. B.  87. 
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Contracts  the  obligGO,  was  held  not  to  be  restricted  to  the  life  of  the 
of  trade.  obHgee,  but  to  extend  to  that  of  the  obligor  (a) .  So,  a  cove- 
nant on  the  assignment  of  the  premises  and  the  goodwill 
of  a  trade  that  the  seller  would  not  at  any  time  thereafter 
carry  on  the  same  trade  within  five  miles  of  the  premises, 
was  held  not  to  cease  upon  the  covenantee  ceasing  to  carry 
on  the  business  {h). 

The  duration  of  the  restraint  may,  however,  sometimes 
be  material  in  deciding  upon  the  unreasonableness  of  a  con- 
tract of  this  kind ;  "  for,  although  where  ifc  is  once  hold  that  a 
restriction  is  unreasonable  in  point  of  space,  the  shortness 
of  the  time  for  which  it  is  imposed  will  not  make  it  good, 
yet  where  the  question  is,  whether  the  restraint  is  unrea- 
sonable or  not,  in  point  of  space,  that  which  would  be  un- 
reasonable were  it  to  continue  for  any  length  of  time,  may 
not  be  so  when  it  is  to  last  only  for  a  day  or  two^^  (c). 

Ifc  is  a  question  of  law  for  the  Court  to  determine  in  each 
particular  case  whether  the  restraint  be  reasonable  or  not  (d). 
The  following  are  some  instances,  besides  those  above 
cited,  in  which  the  Courts  have  given  decisions  upon  con- 
tracts in  restraint  of  trade : — ^A  contract  by  a  surgeon  or 
apothecary  not  to  practise  for  fourteen  years  within  ten 
miles  of  a  certain  place  was  held  reasonable  (e) ;  so,  a  con- 
tract in  the  same  business  not  to  practise  within  twenty 
miles  of  a  certain  place  (/).  A  contract  in  the  same  business 
not  to  practise  or  reside  within  two  and  a  half  miles  of  a 
certain  house  in  London,  was  held  reasonable  and  obliga- 
toiy,  both  as  to  the  practice  and  the  residence  {g).  A  con- 
tract not  to  practise  as  a  dentist  in  London  was  held  rea- 
sonable {h) ;  but  a  contract  not  to  practise  as  a  dentist  within 
100  miles  of  York  was  held  unreasonable  and  void  (i). — ^A 
contract   not  to  practise  as  an   attorney  and  solicitor   in 


(a)  Hastings  Y.Whit/ey,  2 'Ex.  611. 

(b)  Elve9  V.  Crofts,  10  C.  B.  241  j 
BTid  Boe  per  Wilde,  C.J.,  Sainter  v. 
Ferguson,  7  C.  B.  716,  718. 

(c)  Per  Tindal,  C.J.,  Proctor  v. 
Sargent,  2  M.  &  O.  20,  33. 

(d)  Per  Cur.  Mallan  v.  May,  11 
M.  &  W.  653,  665 ;  Tallis  v.  Tallis, 
1  K.  &  B.  391,  413 ;  22  L.  J.  Q.  B. 
185,  191. 


(e)  Davis  v.  Mason,  5  T.  K.  118. 

{f)  Hay  ward  v.  Young,  2  Chit. 
407  J  and  see  Sainter  v.  Ferguson, 
7  C.  B.  716 ;  CM-nes  v.  Nishett,  31 
L.  J.  Ex.  273. 

{g)  Athfus  V.  Kinnier,  4  Ex.  776. 

(h)  Mallan  t.  May,  11  M.  &  W. 
653. 

(*)  Homer  v.  Graves,  7  Bing.  735. 
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London  and  within  150  miles  was  held  good  (a);  and  a  con-  Contracts 
tract  not  to  practise  as  an  attorney  and  solicitor  in  any  part  ^  J^J^^* 
of  Great  Britain  for  twenty  years  was  held  good  by  Lord 
Langdale^  M.B.  (6). — ^A  contract  not  to  exercise  the  business 
of  a  carrier  between  London  and  certain  places  in  Norfolk  and 
Suffolk^  was  held  good  (c) ;  so^  a  contract  not  to  run  a  stage- 
coach on  a  certain  road  between  certain  hours  {d), — A  con- 
tract not  to  carry  on  the  business  of  a  cowkeeper  within 
five  miles  of  a  spot  in  London  was  held  reasonable  {e) ;  so, 
a  contract  not  to  carry  on  the  trade  of  a  butcher  within  five 
miles  of  a  certain  place  (/). — A  covenant  not  to  carry  on  the 
trade  of  a  perfumer  within  the  cities  of  London  and  West- 
minster^ or  within  the  distance»of  600  miles  from  the  same^ 
was  held  to  be  unreasonable  and  vold^  as  to  the  restriction 
beyond  the  cities  of  London  and  Westminster  {g). 

A  bond  restraining  the  obligor  from  carrying  on  a  trade 
within  half  a  mile  of  the  house  of  the  obligee,  or  of  any 
other  house  that  the  obligee  his  executors  or  administrators 
should  remove  to  for  the  purpose  of  the  said  trade,  seems  to 
have  been  considered  void  as  to  the  latter  part,  as  possibly 
extending  over  the  whole  country  {h) .  By  articles  of  agree- 
ment between  the  plaintifi*  and  the  defendant,  in  which  the 
defendant  agreed  to  become  assistant  to  the  plaintiff  in  his 
business  of  surgeon-dentist  for  a  term  of  four  years,  the  de- 
fendant covenanted  that  after  the  expiration  of  the  term  he 
would  not  carry  on  that  business  in  London,  or  in  any  of 
the  towns  or  places  in  England  or  Scotland  where  the 
plaintiff  might  have  been  practising  before  the  expiration  of 
the  defendant's  service ;  it  was  held  that  the  covenant  as  to 
London  was  valid,  but  that  the  rest  of  the  covenant  was 
void  as  imposing  an  unreasonable  restraint,  exceeding  what 
the  interests  of  the  plaintiff  could  reasonably  require,  and 
giving  him   the  power  of  preventing   the  defendant  from 


(a)  Bunn  y.  Gut/,  4  East,  190.  («)  Proctor  y.  Sargent^  2    1£.    & 

\h)   Whittaker  v.  Howe,  3   Beay.  G.  20. 

383  ;  see  NicholU  y.  Slretion,  10  Q.  (/)  Eheg  y.  CrofU,  10  0.  B.  241. 

B.  346, 363.  (ff)   Green  v.  Price,  13  M.  k  W. 

(c)  Archer  y.  Mareh,  6  A.  A  E.  695 ;  16  lA.  346. 

959.  W  Cheemanv.NaiiUnfy2L,'BAym. 

{d)  Leighton  v.   Wales,  3  M.  &  W.  1456. 
545. 
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ContnujtB  practising  anywhere  (a).  A  covenant  by  an  attorney's  ar- 
of  trade,  tided  clerk  not  to  act  as  attorney  for  any  person  who  had 
already  been,  or  who  thereafter  should  become  a  client  of 
the  plaintiff,  was  held  to  be  unreasonably  large,  but' valid 
as  to  the  persons  who  were  clients  before  and  during  the 
defendant's  articles  {b). 

An  agreement  not  to  practise  as  an  attorney  within  seven 
miles  from  the  plaintiff's  office,  was  construed  as  intending 
that  the  distance  should  be  measured  in  a  straight  line  upon 
a  horizontal  plane,  and  not  by  the  nearest  practicable  mode  of 
access  (c) .  Upon  a  covenant  by  the  defendant  not  to  prac- 
tise as  a  surgeon  or  reside  within  two  miles  and  a  half  of  a 
certain  house  in  London,  ^'  measuring  by  the  usual  streets 
or  ways  of  approach  thereto/'  it  was  held  that  the  plaintiff 
was  entitled  to  have  the  distance  measured,  not  by  the 
most  frequented  public  ways,  but  by  any  of  the  usual  public 
ways,  and  that  the  defendant,  by  residing  in  a  house  beyond 
that  distance  if  measured  by  the  most  frequented  public 
thoroughfare,  and  within  it  if  measured  by  a  thoroughfare 
less  frequented,  had  committed  a  breach  of  the  covenant  {d) . 
A  bond  entered  into  by  the  mill-owners  of  a  certain  dis- 
trict, conditioned  to  carry  on  their  works  in  regard  to  wages, 
and  the  engaging  of  labourers,  and  times  of  work,  according 
to  the  resolutions  of  a  majority  of  the  mill-owners  during  a 
period  of  twelve  months,  was  held  void,  as  being  in  restraint 
of  trade,  and  so  contrary  to  public  policy  (e). 

Contracts  Some  particular  trades  and  businesses  are  regulated  by 
roguiiaSL  special  statutes,  which  must  be  observed  in  all  contracts 
of  trade,  made  in  such  trades  and  businesses,  of  which  the  following 
are  examples : — The  business  of  a  pawnbroker  is  regulated 
by  the  Pawnbrokers  Act,  39  &  40  Geo.  III.  c.  99 ;  and  if  a 
pawnbroker  lends  money  upon  the  security  of  goods,  with- 
out giving  a  note  as  required  by  s.  6  of  that  Act,  the  con- 
tract is  void,  and  he  cannot  recover  the  loan  (/) ;  and,  the 

(a)  MaUan  v.  May,  11  M.  &  W.  (rf)  AtJkyns  v.  Kinnier,  4  Ex.  776. 

653.  (e)  Hilton  y.  Eckersley,  6  E.  &  B. 

(6)  NicholU  V.  StreUon,  10  Q.  B.  47,  66 ;  25  L.  J.  Q.  B.  199. 

346.  (/)  Attenborough  y.  London,  8  Ex. 

(c)  Duignan  y.   Walker,  1  Johns,  661. 
446  J  28  L.  J.  C.  867. 


SECT.  lY.   ILLEQAL  COIH'SACTS.  893 

contract  being  void,  the  pawnbroker's  lien  on  the  goods  for 
the  amount  of  the  loan  is  void  also  (a). — The  statute  17 
Geo.  III.  c.  42,  ss.  1,  2  enacted  that  bricks  shall  be  made  of 
a  certain  size,  and  imposed  a  penalty  for  default;  the 
plaintiff  having  sold  and  delivered  bricks  which  were  under 
the  statutable  size,  it  was  held  that  he  could  not  recover  the 
price  (A). — The  statute  1  &  2  Vict.  c.  ci.  s.  3  enacted  that 
upon  a  sale  of  coals  delivered  within  twenty-five  miles  of  the 
general  post  office,  the  seller  should  deliver  to  the  purchaser 
a  ticket  in  a  certain  form,  and  in  default  of  so  doing  should 
be  liable  to  a  penalty  of  £20 ;  it  was  held  that  a  seller  of 
coals,  having  neglected  to  deliver  a  ticket  with  certain  coals 
sold  and  delivered,  could  not  recover  the  price  (c). — The 
statute  36  Geo.  III.  c.  86,  s.  3  enacted  that  every  farmer,  etc., 
shall  pack  butter  for  sale  in  vessels  marked  and  branded  as 
required  by  the  Act,  under  a  penalty  of  £5  for  every  default; 
it  was  held  that  the  Act  prohibited  the  sale  of  butter  in 
vessels  not  properly  marked,  and  a  farmer  having  sold 
butter  in  such  vessels,  the  sale  was  void,  and  he  could  not 
recover  the  price  {d) . — By  the  statute  commonly  called  the 
Tippling  Act,  24  Geo.  II.  c.  40,  s.  1,  amended  by  25  &  26 
Vict.  c.  88,  the  sale  on  credit  of  spirits  in  quantities  of  less 
value  than  twenty  shillings  to  be  consumed  on  the  premises 
is  prohibited ;  consequently,  a  debt  for  spirits  sold  contrary 
to  the  Act  is  void  and  cannot  be  recovered  (e) . — By  9  Geo. 
IV.  c.  61,  s.  18,  the  sale  of  exciseable  liquors  sold  by  retail  to 
be  consumed  on  the  premises  can  only  be  carried  on  upon 
premises  duly  licensed ;  consequently,  a  sale  of  such  liquors 
upon  unlicensed  premises  is  void  (/). — By  the  statute  5  &  6 
Wm.  IV.  c.  63,  s.  3,  regulating  the  imperial  standard  of 
weights  and  measures  for  the  sale  of  goods,  the  use  of 
weights  and  measures  different  from  the  imperial  standard 
is  prohibited ;  consequently,  contracts  for  the  sale  of  goods 
by  weights  and  measures  contrary  to  the  statute  are  void  {g). 

(a)  Fergu89on  t.  Noi-man,  6  Biiig.  Scott  y.  CHlmore^  3  Taunt.  226 ;  and 

N.  C.  76 ;  6  Scott,  794.  see  post,  p.  410. 

(6)  Law  V.  Hodton,  2  Catap.  147  j  (/)  Hamilion  v.  Grainger ^  6  H.  & 

11  East,  300.  N.  40. 

(r)   Cundell t.  Dawson,  4  0.  B.  876.  (^)  Rosseter  v.  CaMman,  8  Ex.  361 ; 

(d)  Forster  v.  Taylor,  5  B.  &  Ad.  Jones  y.  CHles,  10  Ex.  119  ;  11  Ex. 

887.  393  ;  Hughes  y.  Humphreys^  3  E.  & 

{e\  Hughes  y.  Done,  1  Q.  B.  294 ;  B.  954. 
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— A  printer  cannot  recover  the  price  of  printing  a  book  un- 
less he  has  complied  with  the  provisions  of  the  statute  39 
Geo.  III.  c.  79,  s.  27,  by  affixing  his  name  to  it  (a) ;  nor  can 
he  recover  the  price  for  printing  unless  his  printing  press 
is  duly  registered  as  required  by  statute  {b) . — The  sale  of 
game  is  regulated  by  1  &  2  Wm.  IV.  c.  32,  and  a  contract 
made  contrary  to  the  provisions  of  that  statute  is  void  (c) . 
Contracta        Persons  carrying  on  certain  trades  and  businesses  are  re- 
fied  DCT^  *  gulated  by  special  statutes ;  and  the  contracts  made  by  them 
■0°*-  in  those  trades  and  businesses,  without  conforming  to  such 

statutes,  are  illegal  and  void,  of  which  the  following  are 
examples : — By  the  statute  6  Anne,  c.  16,  it  is  required  that 
all  brokers  within  the  City  of  London  shall  be  duly  licensed; 
and  if  a  person  exercises  the  business  of  a  broker  without 
being  licensed  according  to  the  statute,  he  cannot  maintain 
an  action  for  his  services  and  commission  (d). — The  statute 
46  Geo.  III.  c.  43,  s.  5,  enacts  that  no  person  shall  exercise 
the  calling  of  an  appraiser  or  act  as  such  without  taking  out 
a  license ;  consequently,  it  is  held  that  if  a  person  acts  as 
an  appraiser  without  being  licensed  as  required  by  the  statute 
he  cannot  recover  the  remuneration  for  his  services  (e). — A 
manufacturer  of  and  dealer  in  tobacco,  not  duly  licensed  as 
required  by  the  statute  6  Geo.  IV.  c.  81,  cannot  recover  the 
price  of  tobacco  sold  by  him  (/). — The  Medical  Act,  21  & 
22  Vict.  c.  90,  s.  32,  enacts  that  no  person  shall  be  entitled 
to  recover  any  charge  for  medical  or  surgic«.l  advice,  atten- 
dance or  medicine,  unless  he  shall  prove  upon  the  trial  that 
he  is  registered  under  that  Act.  This  enactment  does  not 
render  the  contract  by  an  unregistered  practitioner  void,  but 
only  requires  him  to  register  and  prove  his  registration  at 
the  trial ;  if  he  can  prove  this,  it  is  no  objection  to  his  claim, 
that  he  was  not  registered  at  the  time  of  giving  his  atten- 
dance and  advice,  or  even  when  he  issued  the  writ  in  the 
action  (g), 

(a)  JBetulet^  v.  Bignoldy  5  B.  &  Aid.  395  ;  27  L.  J.  C.  P.  196,  836. 

335.  (tf)  Palk  V.  Force,  12  Q.  B.  666. 

{b)  Day  V.  Hemming,  9  W.  R.  Q.  (/)  Smithy.  Mawhood,  14  M.  &  W. 

B.  703.  462;  and  see  Johnson  v.  Hudson,  11 

(c)  PorHtt  V.  Baker,  10  Ex.  759.  East,  180. 

(d)  Cope  V.  Rowlands,  2  M.  &  W.  (/)   Turner  v.  Reynall,  14  0.  B.  N. 
149 ;  Smith  v.  Undo,  4  0.  B.  N.  S.       S.  328 ;  32  L.  J.  C.  P.  164. 
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By  the  statutes  regulating  the  practice  of  attorneys,  they 
are  required  to  be  admitted  and  enrolled  as  attorneys  and  to 
take  out  a  stamped  certificate ;  and  if  a  person  acts  or  does 
business  as  an  attorney,  without  having  qualified  himself 
according  to  those  statutes,  he  is  not  entitled  to  recover 
any  fee  or  reward  for  the  services  rendered  or  the  business 
done  (a).  By  the  Act  for  consolidating  and  amending  the 
laws  relating  to  attorneys  and  solicitors  (A),  an  attorney  who 
permits  his  name  to  be  used  for  the  profit  of  an  unqualified 
person,  or  does  any  act  to  enable  an  unqualified  person  to 
act  as  an  attorney,  ia  liable  to  be  struck  ofi*  the  roll;  by 
virtue  of  this  enactment  it  is  held  that  an  agreement  by  an 
attorney  to  take  into  partnership  in  the  business  a  person 
not  admitted  as  an  attorney  is  void  on  the  ground  of  ille- 
gality (c).  The  statute  44  Geo.  III.  c.  98,  s.  14,  imposes  a 
penalty  upon  persons  drawing  conveyances  or  deeds,  except 
those  who  are  properly  qualified  by  law  for  that  purpose ;  it 
was  held  that  a  person  not  properly  qualified  could  not  re- 
cover for  his  services  in  drawing  and  preparing  conveyances 
and  deeds  (rf). 


Trading  with  an  enemy  without  the  license  of  the  Crown  Trading 
is  illegal;  and  the  contracts  made  with  an  enemy  during  ^g*" 
war  are  void  (e) . 

A  policy  of  insurance  on  ships  or  goods  of  an  enemy  is 
illegal  (/).  So,  a  policy  of  insurance  on  goods  bought  by  a 
British  subject  in  an  enemy's  country,  and  shipped  from 
a  port  of  that  country  in  a  neutral  ship,  was  held  illeg'al 
and  void  {g),  A  contract  of  insurance  on  a  foreign  ship 
or  goods  against  British  capture  is  illegal;  and  every  in- 


(a)  See  6  &  7  Vict.  c.  73,  bb.  2,  26, 
85  ;  23  &  24  Yict.  c.  127,  b.  26. 

(6)  6  &  7  Vict.  c.  73,  b.  32,  re- 
enacting  22  Geo.  II.  c.  46,  b.  11. 

(c)  JFilliam$Y.  Jones,  bBMCAOS. 

{d)  Taylor  v.  Crowland  Oas  Co.y  10 
£x    293 

(e)  Potts  V.  Bell,  8  T.  R.  648  ; 
Willison  T.  Patteson,  7  Taunt.  439  j 
and  see  per  Gibbs,  C.J.,  Antoine  v. 
Morshead,  6  Taunt.   237,  239;   Cle- 


mentson  y.  Bletsiff,  11  Ex.  185,  141, 
n  (a) ;  as  to  tbe  liccnBC  of  the  Crown 
flee  WeUs  v.  Williams^  1  L.  Rajm. 
282  ;  1  Salk.46  ;  Kensington  v.  Inplis, 
8  East,  273  ;  Usparicha  v.  Noble,  13 
East,  332 ;  Mennett  v.  Bonkam,  15 
East,  477 ;  Boullon  v.  Dobree,  2 
Can:p.  163. 

(/)  Bristow  V.  Towers,  6  T.  R.  35  ; 
and  see  Brandony.  Nesbitt^  6  T.  R.23. 

{g)  Potts  V.  Bell,  8  T.  R.  648. 
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Trading 
with  an 
enemy. 


Burance  on  a  foreign  ship  or  goods  impliedly  excepts  such 
capture  (a) . 

A  contract  made  by  an  agent  in  this  country  on  behalf  of 
a  foreign  enemy  is  illegal ;  and  the  agent  cannot  recover 
upon  it^  though  it  was  made  in  his  own  name^  and  though 
the  principal  was  indebted  to  him  in  a  greater  amount  than 
the  value  of  the  contract  (b) .    • 

A  British  subject,  or  the  subject  of  a  neutral  state,  volun- 
tarily residing  in  a  hostile  country  and  trading  there,  is  in 
the  same  position,  in  this  respect,  as  an  alien  enemy,  and 
contracts  made  with  him  are  illegal  (c) .  A  prisoner  of  war 
detained  in  a  hostile  country  is  not  in  the  same  position, 
and  has  been  held  liable  on  a  bill  accepted  by  him  whilst  a 
prisoner  {J),  A  prisoner  of  war  in  this  country  was  held 
entitled  to  recover  upon  a  contract  for  services  rendered  by 
him  whilst  a  prisoner  (e).  A  British  subject,  domiciled  in  a 
foreign  neutral  state,  is  so  far  assimilated  to  a  subject  of 
that  state  that  he  may  lawAilly  trade  with  another  foreign 
state,  though  the  latter  state  is  at  war  with  this  country ; 
and  his  contracts  made  in  the  course  of  such  trade  will  be 
recognized  here  (/) ;  and  it  seems  that,  if  domiciled  in  a 
hostile  state,  he  may  lawfully  trade  with  a  neutral  state  (g) . 

A  ransom  bill  given  to  an  enemy  to  redeem  a  ship  or 
goods  captured  in  war  was  valid,  and  an  action  might  be 
brought  upon  it  after  the  return  of  peace,  until  the  passing 
of  a  statute  by  which  such  contracts  were  rendered  illegal 
and  void,  unless  in  the  case  of  extreme  necessity  to  be  al- 
lowed by  the  Court  of  Admiralty  {h). 

It  is  a  rule  of  law  that  an  enemy  cannot  sue  in  the  courts 


(a)  Furtado  y.  JRodffer$,  8  B.  &  P. 
191 ;  Kellner  v.  Le  Mesurier^  4  Eaat, 
896 ;  Gamba  t.  Le  Mesurier,  4  East, 
407.  Whether  the  insurer  is  liable  for 
capture  by  the  soyernxnent  of  the 
foreigner  insured,  see  Conwunf  y. 
Cfra^t  10  Kast,  536  \  Aubert  y.  Ora^^ 
8  B.  &  S.  163, 169 ;  82  L.  J.  Q.  B.  50. 

(h)  Brandon  y.  NeMbUt,  6  T.  B.  28. 

(c)  WilUson  y.  Patteton,  7  Taunt. 
489  ;  APConnell  y.  Hector,  8  B.  &  P. 
113;  (fMeaUy  y.  Wilson,  1  Camp. 
482  ;  and  see  Roberts  y.  Hardy,  8  M. 
&  S.  633  J  Alhretcht  y.  Sussman,  2  V. 


&  B.  823. 

((Q  Antoine  y.  Morshead,  6  Taunt. 
237  ;  Daubttz  y.  Morshead,  6  Taunt. 
332. 

(«)  Sparenhurgh  y.  Bannatyne,  1 
B.  &  P.  163. 

{/)  BeU  y.  Eeid,  1  M.  &  S.  726. 

{g)  Houriet  y.  Morris,  8  Oiunp. 
803. 

(h)  22  Geo.  HI.  c.  25 ;  45  Geo.  III. 
c.  72 ;  see  Rieord  y .  Bettenham,  3 
Burr.  1734;  Cornu  y.  Blachhume, 
Doug.  641 ;  YaUs  y.  HcUl,  1  T.  R. 
78  J   Webb  y.  Brooke,  3  l^unt.  6. 
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of  this  country  during  the  continuance  of  war  {a),  except  by  Trading 
license  from  the  Crown  (6)  ;  therefore,   an  enemy,  during  enemy, 
war,  cannot  commence  an  action  on  a  contract  entered  into 
before  the  war  began,  nor  continue  an  action  commenced 
before  the  war  began  (c). 

The  plea  that  the  plaintiff  has  become  an  enemy  since  the 
making  of  the  contract  is  not  a  plea  in  bar,  but  only  a  plea 
in  abatement  of  the  action,  showing  the  disability  of  the 
plaintiff  to  sue  during  the  continuance  of  the  war  (d) .  Upon 
this  principle,  an  enemy  was  admitted  to  prove  a  debt  under 
a  bankruptcy,  the  dividend  being  reserved  (e) .  The  plea,  that 
the  plaintiff  was  an  enemy  at  the  time  of  making  the  contract, 
is  a  plea  in  bar,  because  a  contract  with  an  enemy  is  illegal 
and  void  (/) ;  and  a  contract  made  with  an  enemy  during  war 
does  not  become  valid  upon  the  return  of  peace  {g) . 

The  declaration  of  war  may  make  the  performance  of  a 
previous  contract  illegal,  and  so  discharge  the  contract ; 
thus,  a  charterparty  to  load  a  cargo  at  a  foreign  port  was 
held  to  be  discharged  by  a  declaration  of  war,  because  it  be- 
came impossible  for  the  charterer  to  provide  the  cargo  with- 
out trading  with  the  enemy  (/i).  The  defendant  undertook 
to  pay  for  goods  to  be  shipped  by  the  plaintiff  to  a  subject 
of  a  foreign  country,  with  which  country  war  was  subse- 
quently declared,  but  by  an  order  in  council  the  shipping  of 
goods  to  that  country  was  allowed  for  six  months  after  the 
declaration  of  war,  within  which  time  the  plaintiff  shipped 
the  goods  ;  it  was  held  that  there  was  no  illegality  in  per- 
.  forming  the  contract  and  that  the  defendant  was  liable  to 
pay  for  the  goods  shipped  (i) . 


(a)  See  per  Gibbs,  C.  J.,  Antoine  t. 
Morthead,  6  Taunt.  237,  239 ;  Aid- 
nous  T.  Niffreu,  4  £.  &  B.  217  ;  24  L. 
J.  Q.  B.  19. 

(6)  Welh  V.  Wiliiami,  1  L.  Buyrn. 
282 ;  1  Salk.  46. 

(c)  Le  Bret  y.  PapUlony  4  East, 
602. 

(d)  Barman  ▼.  Kinggton,  3  Gamp. 
150, 1&3  ;  Plindi  y.  Waters,  15  East, 
260;  the  Gourt  refused  to  allow  a 
defendant  to  plead  such  a  plea  after 
accepting  terms  to  plead  issuably. 
Shepeler  y.  Unrant,  14  G.  B.  582 ;  23 


L.  J.  G.  P.  140. 

(e)  Ex  p.  Boussmaker,  13  Yes. 
71. 

(/)  Ante,  p.  896 ;  Brandon  y.  Nes- 
W«,  6  T.  E.  23. 

Q)  WUliton  y.  Patteson^  7  Taunt. 
439. 

(h)  Esponto  y.  Bowden^  4  E.  &  B. 
963  ;  7  ij.  763  ;  24  L.  J.  Q.  B.  210  ; 
27  U>.  17  ;  and  see  Reid  y.  Notkine,  6 
E.  &  B.  729  ;  6  E.  &  B.  253  ;  25  L. 
J.  Q.B.  55;  26ti.  6. 

(i)  Clementson  y.  Blessioy  11  Ex. 
186. 
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A  charterparty  was  made  for  the  carriage  of  goods  from  a 
port  of  this  country  to  a  foreign  port,  and  before  sailing  an 
embargo  was  laid  by  the  government  of  this  country  on 
shipping  proceeding  to  the  foreign  port  until  further  order 
of  council ;  it  was  held  that  the  embargo  only  suspended,  and 
did  not  dissolve  the  contract ;  and  that  when  the  embargo 
was  removed  the  validity  of  the  contract  was  restored  (a) . 
An  insurance  on  foreign  ships  or  goods  is  rendered  illegal  and 
void,  as  against  British  capture,  by  a  declaration  of  war 
with  the  foreign  country  (i). 


Restraint 
of  mar- 
riage. 


Restrictions  on  the  freedom  of  marriage  are  contrary  to 
public  policy,  and  agreements  creating  such  restrictions  are 
void.  A  covenant  not  to  marry  with  any  person  besides  the 
covenantee,  there  being  no  promise  to  marry  the  covenantee, 
nor  any  reciprocal  promise  to  marry  on  the  part  of  the  co- 
venantee, was  held  void  upon  this  ground  (c) .  A  bond  given 
by  a  widow,  conditioned  to  pay  a  sum  of  money  in  case  she 
should  marry  again,  was  held  void  {d) .  A  wager  made  by 
a  person  that  he  would  not  marry  within  six  years  was  held 
to  be  void,  on  the  ground  that  it  operated  in  restraint  of 
marriage  (e).  But  a  restriction  against  marriage  with  one 
specified  person  is  not  illegal  (/). 

A  contract  to  procure,  or  bring  about  a  marriage  is  void ; 
accordingly,  a  bond  conditioned  to  pay  £500  within  three 
months  after  the  obligor  should  be  married  to  a  certain  lady 
of  fortune,  being  made  for  the  purpose  of  procuring  such 
marriage,  was  decreed  in  equity  to  be  void  (g) . 

A  deed  made  in  order  to  provide  for  the  future  separa- 
tion of  husband  and  wife  is  illegal  {h)  ;  but  a  deed  made 
upon  the  occasion  of  an  actual  separation,  providing  for  the 


(a)  Hadley  y.  Clarke,  8  T.  R.  259. 

{b)  Furlado  v.  Rodgers,  3  B.  &  P. 
191  ;  Oamba  v.  Le  Mesurier,  4  £a.3t, 
407;  an/0,  p.  896. 

(c)  Lowe  V.  Peers,  4  Burr.  2225. 

{d)  Baker  t.  WU(e,  2  Vern.  216 ; 
806  Newton  t.  Marsden,  2  J.  &  H. 
336  ;  31  L.  J.  C.  6yO. 

(c)  Hartley  v.  Rice,  10  East,  22  ; 
see  antCy  p.  377. 


(f)  Topham  V.  Duke  of  Portland, 
32  L.  J.  0.  81,  92 ;  and  see  further  as 
to  contracts  in  restraint  of  marriage, 
Atkins  y.  Farr,  1  Atk.  287  j  JFood- 
house  Y.  Shipleffy  2  Atk.  535  ;  Pox  t. 
Day,  1  Wils.  59 ;  Cock  v.  Richards, 
10  Ves.  437. 

(y)  Hall  V.  Potter,  3  Lev.  411. 

(A)  Hindley  v.  Marquis  of  West' 
meath,  6  fi.  &  C.  200. 
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rights  and  liabilities  of  liusband  and  wife  living  separately, 
is  not  illegal  (a) . 

The  Court  of  Chancery  will  decree  specific  performance  of 
an  agreement  to  execute  a  lawful  deed  of  separation  (A), 
and  will  enforce  the  covenants  in  such  separation  deed  (c) .  A 
covenant  by  the  husband  not  to  sue  for  the  restitution  of 
conjugal  rights  is  a  lawful  and  usual  covenant  in  such 
deed  {d),  and  will  be  enforced  in  equity  by  injunction  {e). 
But  in  the  Divorce  Court,  following  the  law  of  the  Eccle- 
siastical Courts,  deeds  providing  for  husband  and  wife 
living  separately  are  held  illegal,  and  are  not  recognized  (/); 
and  an  agreement  to  live  separate  is  no  answer  to  a  suit  for 
restitution  of  conjugal  rights  (//) ;  but  an  agreement  not  to 
institute  proceedings  in  the  Divorce  Court  is  a  bar  to  a  suit 
for  divorce  in  respect  of  previous  misconduct  {h) . 

The  compromise  of  a  suit  for  a  divorce  in  consideration 
of  a  sum  of  money  to  be  paid  to  the  petitioner  by  the  co- 
respondent is  against  public  policy ;  and  the  Court  of  Chan- 
cery will  not  entertain  a  bill  for  the  specific  performance  of 
such  a  contract  (i). 

Agreements  concerning  certain  matters  have  been  held  immoral 
void,  as  being  contrary  to  the  rules  of  morality;  thus,  a 
promise  made  by  a  man  to  a  woman  in  consideration  of 
future  illicit  cohabitation  is  void  ( J ) .  A  promise  made  in 
consideration  of  the  cessation  of  illicit  cohabitation  is  void 
for  want  of  consideration  (A;) ;  so  also,  a  promise  made  in 
consideration  of  past  illicit  cohabitation,  or  as  a  compensation 
for  past  seduction  {I).     In  the  two  latter  cases  the  promises 


(a)  Joneg  v.  Waite^  6  Bing.  N.  C. 
841 ;  WUson  T.  Mushett,  3  B.  &  Ad. 
743 ;  Randle  v.  Qouldy  8  E.  &  B.  457  j 
27  L.  J.  Q.  B.  57  J  Jee  v.  Thwlow, 
2  B.  &  C.  547. 

(6)  WiUon  V.  Wilson,  5  H.  L.  C. 
40  J  23  L.  J.  C.  697. 

(c)  Sanders  v.  Sodway^  16  Beay. 
207 ;  22  L.  J.  C.  230  ;  Webster  v. 
Webster,  4  De  G.  M.  &  G.  437 ; 
22  L.  J.  C.  837. 

(rf)  Wilson  V.  Wilson,  5  H.  L.  C. 
40 ;  23  L.  J.  C.  697. 

{e)  Hunt  V.  Hunt,  31  L.  J.  C.  161. 


{/)  Mortimer  y.  Mortimer,  2  Hagg. 
318  ;  and  see  Hunt  y.  Hunt,  31  L.  J. 
C.  161,  177. 

{g)  Spering  y.  Spering,  32  L.  J.  P. 
k  M.  116. 

{h)  Rowley  y.  Rowley,  33  L.  J.  F. 
&  M.  54. 

(i)   Oipps  V.  Hume,  31  L.  J.  C.  37. 

0)  R,  V.  Northioins/ield,  1  B.  & 
Ad.  912;  Walker  v.  Perkins,  1  W. 
Bl.  517;  3Biirr.  1668. 

(it)  Binning  ton  v.  Wallis,  4  B.  & 
Aid.  650. 

{l)  Beaumont  y.  Reeve,  8  Q.  B.  483. 
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are  void,  not  on  ^count  of  the  illegality  of  the  consideration, 
but  on  account  of  the  absence  of  all  consideration ;  therefore  a 
bond  given  under  similar  circumstances  would  be  valid  {a) . 
A  bond  given  by  the  father  of  illegitimate  children  to  the 
mother  to  secure  her  an  annuity,  in  consideration  of  her 
giving  up  the  care  and  custody  of  the  children,  was  held  to 
be  founded  on  a  valid  consideration,  and  not  to  be  a  volun- 
tary bond  {h) . 

Upon  similar  grounds  a  printseller  cannot  recover  the 
price  of  libellous  and  immoral  publications  sold  by  him  (c)  ;• 
and  a  printer  cannot  recover  the  price  of  printing  a  libellous 
and  immoral  work  (d). 

Contract*  An  agreement  in  which  no  illegality  appears  and  of  which 
illegal  pur-  neither  the  consideration  nor  the  promise  in  itself  imports 
P*^-  any  illegality,  may,  nevertheless,  be  made  for  an  illegal  pur- 

pose; and  the  agreement,  though  unobjectionable  in  its 
terms,  is  then  rendered  void  by  the  illegality  of  the  purpose 
for  which  it  is  made.  There  must  be  a  participation  in  the 
illegal  purpose  for  which  the  agreement  is  made  in  order  to 
deprive  a  party  of  the  benefit  of  it ;  but  a  knowledge  of  the 
illegal  purpose  is,  in  general,  a  sufficient  ground  to  infer 
such  participation,  and  it  is  not  necessary  that  he  should 
have  stipulated  for  a  share  of  the  profits,  or  for  payment 
out  of  the  profits  to  be  made  in  carrying  out  the  illegal 
purpose  (e). 

K  goods  are  sold  for  the  purpose  of  being  used  in  an  un- 
lawful manner  the  contract  of  sale  is  void,  and  the  seller 
cannot  recover  the  price.  A  druggist  who  had  sold  and  de- 
livered to  a  brewer  certain  articles  to  be  used  in  the  manu- 
facture of  beer  contrary  to  the  statute  42  Geo.  III.  c.  38, 
was  held  not  to  be  entitled  to  recover  the  price  (/).     So, 


(a)  Annandale  v.  IlnrrU^  2  P. 
Wms.  432  ;  OibBon  t.  Dickie^  3  M.  & 
S.  463;  Nye  y.  Moselet/y  6  B.  &  G. 
133  ;  Turner  v.  Vaugkanj  1  Wils.  339. 

(6)  EePlatketCsEstaiey  30L.J.C. 
606. 

ic)  Fores  v.  J6hne$y  4  Esp.  97. 

\d)  Poplett  V.  Stockdale,  By.  & 
Moo.  337. 


(«)  Ughifoot  y.  Tenant^  1  B.  &  P. 
551,  557 ;  Pearee  y.  Brooks^  L.  Bep. 
1  £x.  213;  35  L.  J.  Ex.  334;  and 
Bee  Bowry  v.  Bennet,  1  Camp.  348 ; 
Lloyd  T.  Johnsonj  1  B.  &  P.  340 ; 
Smith  y.  Vhite,  L.  Bep.  1  £q.  626  $ 
35  L.  J.  C.  454. 

(/)  Langton  v.  Suffhes,  1  M.  &  S. 
593. 
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the  price  of  goods  sold  for  the  purpose  of  being  used  in  the 
business  of  a  brothel  {a),  or  the  price  of  goods  sold  or  let  to 
a  prostitute  for  the  purpose  of  carrying  on  her  trade,  can- 
not be  recovered  {b) . 

A  contract  for  the  sale  of  goods  made  for  the  purpose  of 
smuggling  them  from  abroad  into  this  country  in  contra- 
vention of  the  revenue  laws  is  void,  and  the  price  cannot  be 
recovered  (c)  ;  but  it  is  said  to  be  a  principle  of  law  that  no 
country  takes  notice  of  the  revenue  laws  of  another,  and 
accordingly  it  has  been  held  that  if  a  sale  of  goods  is  made 
abroad  for  the  purpose  of  smuggling  thepi  into  this  coun- 
try, the  seller  may  sue  in  this  country  for  the  price  (d) ;  un- 
less he  is  an  actual  participator  in  the  act  of  smuggling,  as 
where  the  seller  packed  the  goods  in  a  particular  manner 
required  for  that  purpose  (e).  A  bond  was  held  void  which 
had  been  given  to  secure  the  price  of  goods  sold  for  the  pur- 
pose of  sending  them  to  ^  foreign  port  and  there  reshipping 
them  for  trade  to  the  East  Indies,  without  the  license  of  the 
East  India  Company  required  by  law  for  such  trade  (/). 

An  action  of  covenant  for  the  rent  of  premises  was  held 
not  maintainable,  because  the  premises  were  demised  for  the 
express  purpose  of  being  used  for  an  illegal  object  (g).  So, 
a  guarantee  for  rent  of  premises,  let  for  the  purpose  of  retail- 
ing excisable  liquors  without  license,  was  held  void  {h). 
If  lodgings  be  let  for  the  purpose  of  enabling  a  prostitute  to 
carry  on  her  trade,  an  action  cannot  be  maintained  for  the 
rent  (i) .  A  lessee  having  assigned  his  lease  absolutely, 
knowing  that  the  assignee  intended  to  use  the  house  as  a 
brothel,  was  held  not  entitled  to  recover,  on  a  covenant  of 
indemnity  contained  in  the  assignment,  the  amount  which 
he  had  been  compelled  to  pay  for  dilapidations  at  the  ex- 
piration of  the  lease  {j).     An  action  of  covenant  for  pay- 


(a)  JSamiUon  y.  OraingeTy  5  H.  & 
IS.  40;  Bowry  y.  Bennett  1  Camp. 
348  ;  Lloyd  y.  Johnson,  1  B.  &  P.  34Q. 

(&)  Pearce  y.  BroohSf  L.  Bep.  1  Ex. 
213  ;  85  L.  J.  Ex.  134. 

(e)  Bigg$  y.  Lawrence^  3  T.  B.  454. 

{d)  HolmaHT,  Johnson,  1  Cowp.341; 
PeUeeat  y.  Angell,  2  C.  M.  &  K.  811. 

(tf)   Waymell  y.  Reed,  5  T.  B.  699. 

(/)  UgUfoot  y.  Tenant,  1 B.  A  P. 
1^51 ;  Paxton'y,  Popham,  9  Efl«t,  408. 


(g)  OasUght  Co.  y.  Turner,  5  Bing. 
N.  C.  666 ;  Flight  y.  Clarke,  18  M.  A 
W.  155. 

(h)  mtcUe  y.  anUth,  6  C.  B.  462. 

(i)  Oirardg  y.  Richardson,  1  Esp. 
13,  and  see  Lloyd  y.  Johnson,  1  B.  & 
P.  340;  Appleton  y.  Campbell,  2  0.  & 
P.  347  ;  Jennings  y.  Throgmorton,  By. 
&  M.  251. 

(J)  Smith  y.  White,  L.  Bep.  1  Eq. 
626;  85  L.J.  G.  454. 
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CHAP.  III.  THE  MATTER  OP  CONTRACTS. 


Contracts    ment  of  money  was  held  to  be  met  by  a  plea,  that  the 
Segal  pur-  money  was  the  purchase-money   of  land  sold  to   the  de- 
P**®^-         fendant  for  the  purpose  of  being  resold  by  the  latter  in  an 
illegal  lottery  (a) . 

Upon  the  same  principle  money  lent  for  an  illegal  pur- 
pose cannot  be  recovered  j  as,  money  lent  for  the  purpose 
of  carrying  on  an  unlicensed  theatre  (6) ;  money  lent  for  the 
purpose  of  settling  losses  on  illegal  stock-jobbing  transac- 
tions (c) ;  money  lent  for  the  purpose  of  playing  at  air  il- 
legal game  {d) ;  but  money  lent  to  pay  bets  or  losses  at 
gaming  lost  to  a  third  person,  other  than  the  lender,  may  be 
recovered  (e).  K  the  loan  is  void  by  reason  of  the  illegal 
purpose,  so  that  the  money  cannot  be  recovered  on  the  con- 
tract of  loan,  a  bond  or  other  security  given  for  the  loan  is 
also  void  (/). 

Money  paid  by  the  plaintiff  at  the  request  of  the  de- 
fendant in  execution  of  an  illegal  purpose  cannot  be  re- 
covered (gr).  Money  paid  at  the  request  of  the  defendant  in 
execution  of  wagering  contracts  void  under  8  &  9  Vict.  c. 
109,  s.  18,  but  not  otherwise  illegal,  may  be  recovered  (A). 


Contracts 
in  fraud  of 
a  third 
party. 


If  the  purpose  of  the  agreement  is  to  defraud  or  injure  a 
third  party,  it  is  illegal  and  void.  The  plaintiff  had  contracted 
with  Government  to  keep  horses  for  the  army,  and  the 
defendant  had  contracted  with  Government  to  supply  them 
with  forage ;  it  was  then  agreed  between  the  plaintiff  and 
the  defendant  that  in  consideration  of  the  plaintiff  not  draw- 
ing the  forage,  the  defendant  promised  to  pay  the  plaintiff 
a  certain  sum  for  every  ration  of  forage  so  left ;  the  contract 
was  held  void,  the  consideration  being  illegal  as  a  mode  of 
cheating  the  Government  (t). 


(a)  BridgeM  t.  Fiaher,  3  E.  &  B. 
642 ;  23  L.  J.  Q.  B.  276. 

(5)  De  BegnU  y.  ArmisUad,  10 
Bing.  107;  and  aee  Levy  y.  TaieSf 
8  A.  &  £.  129. 

(o)  Cannon  y.  Bryce^  3  B.  &  Aid. 
179 ;  and  see  Mortimer  y.  Gell^  4  G. 
B.  543. 

{d)  M'Kinnell  y.  R<Mnt(m,  8  M.  & 
W.  434. 

(tf)  mU  V.  Fox,  4  H.  &  N.  359. 


(J)  Caiman  y.  Bryce,  3  B.  A  Aid, 
179, 186. 

{g)  Cannan  y.  Bryce,  3  B.  &  Aid. 
179  ;  M'Kinnell  y.  Bobinson,  3  M.  & 
W.  434. 

(A)  See  antey  p.  377;  Jessop  y.  Lut- 
wyche,  10  Ex.  614  j  Knight  y.  Cam- 
here,  15  C.  B.  562 ;  Bosewame  y.  Bil- 
ling,  15  0.  B.  N.  S.  316 ;  33  L,  J.  C. 
P.  55. 

(i)  WUIU  y.  Baldwin,  2  Doug.  450. 
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Where  an  arrangement  is  come  to  between  an  insolvent 
debtor  and  his  creditors  to  accept  a  composition  for  their 
debts  and  release  the  debtor,  if  any  one  of  the  creditors  sti- 
pulates with  the  debtor  for  a  greater  share  of  his  debt,  or  for 
fiirther  security,  than  the  other  creditors  receive,  so  that  the 
debtor  is  not  discharged  by  him  apon  the  same  terms  as  by 
the  other  creditors,  such  stipulation  is  illegal  and  void,  as 
being  a  fraud  upon  the  other  creditors  (a).  Arrangements 
between  creditors  and  an  insolvent  debtor  have  been  thus 
described : — "  Each  creditor  consents  to  lose  part  of  his  debt 
in  consideration  that  the  others  do  the  same,  and  each  cre- 
ditor may  be  considered  to  stipulate  with  the  others  for  a 
release  from  them  to  the  insolvent  in  consideration  of  the 
release  by  him.  Where  any  creditor,  in  fraud  of  the  agree- 
ment to  accept  the  composition,  stipulates  for  a  preference 
to  himself,  his  stipulation  is  altogether  void  "  {b). 

Accordingly,  a  note  obtained  by  one  of  the  creditors  from 
the  debtor  for  the  balance  of  his  debt  beyond  the  amount  of 
the  composition,  in  consideration  of  his  executing  the  deed 
of  composition,  was  held  void,  as  a  fraud  upon  the  rest  of 
the  creditors  (c)  ;  so,  a  note  given  under  similar  circum- 
stances by  the  debtor  and  by  a  third  party  as  surety,  was 
held  void  against  the  surety  {d) ;  and  a  guarantee  by  a  third 
party  to  the  creditor  for  the  full  amount  of  his  debt,  in  con- 
sideration of  his  executing  the  composition  deed,  was  held 
void  (e).  In  order  to  induce  the  creditor  to  agree  to  the 
composition  a  third  party  gave  him  a  bill  for  an  additional 
amount,  and  afterwisLrds,  in  order  to  secure  the  payment  of 
that  bill,  the  debtor  by  a  separate  deed  assigned  to  the  cre- 
ditor a  policy  of  insurance  and  covenanted  to  keep  up  the 
assurance ;  it  was  held  that  the  deed  was  void  by  reason  of 
the  original  illegal  purpose  which  it  was  intended  to  carry 


(a)  Cock3hott  y.  Bennett,  2  T.  B.  (c)  CoekehoU  y.  Beimett,  2  T.  B. 
763 ;  Jackwn  t.  Lomae,  4  T.  B.  166 ;  763 ;  MallaUeu  y.  Hodgeon,  16  Q.  B. 
per  Bayley,  J.,  LetoU  y.  Jones ,  4  B.  &  689. 

C.  606,  511 ;   Coleman  y.   JTaller,  8  (d)   Welle  y.  OirHnff,  1  B.  ft  B. 

Y.  ft  J.  212.  447  ;  and  nee  Bradehaw  y.  Bradehaw, 

(b)  Per  Erie,  J.,  MaUalieu  y.  Soda'  9  M.  ft  W.  29. 

son,  16  Q.  B.  689,  711 ;  20  L.  J.  Q.  (e)  Coleman  y.  Waller,  8  Y.  ft  J. 

B.  339,  347.  212. 

2   T)   2 
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Contracts    out  (a).  A  Secret  bargain  whereby  a  bankrupt  who  had  com- 

Sird     ^    pounded  with  his  creditors  agreed  to  pay  one  creditor  in  full, 

P**^-y-         in  consideration  of  his  becoming  surety  for  payment  of  the 

composition,  was  set  aside  in  equity  as  a  fraud  upon  the  other 

creditors  (6). 

The  same  consequence  follows  where,  upon  the  making  of 
a  composition  deed,  a  creditor  stipulates  privately  for  a  col- 
lateral security  either  from  the  debtor  or  a  third  party,  be- 
yond what  is  agreed  for  by  the  other  creditors  by  the  terms 
of  the  composition,  although  the  security  be  not  for  a  greater 
amount  than  the  composition  (c). 

In  such  cases  the  whole  transactiou  is  illegal  and  yoid,  and 
the  creditor  who  stipulates,  as  part  of  his  agreement  in  exe- 
cuting the  composition,  to  have  a  greater  amount,  or  greater 
security,  than  the  other  creditors,*  cannot  recover  even  the 
amount  of  the  composition  {d) .  So,  where  a  composition  deed 
is  executed  by  creditors  on  the  understanding  that  the  debtor 
is  released  from  all  his  debts,  and  a  creditor  signs  for  certain 
debts  only  reserving  others,  he  cannot  afterwards  recover  the 
latter,  because  such  reservation  is  in  fraud  of  the  other  cre- 
ditors (e).  The  transaction  is  also  void  as  against  the  debtor, 
who  has  given  any  such  fraudulent  preference  to  a  creditor 
to  induce  him  to  execute  a  composition  deed ;  so  that  where 
the  debtor  sued  the  creditor  upon  a  covenant  contained  in 
the  deed  to  indemnify  him  against  outstanding  bills,  it  was 
held  that  the  creditor  might  plead  the  fraud  in  answer  to 
the  action  (/). 

But  the  debtor  being  under  compulsion  and  so  not  in 
pari  delicto  with  the  creditor,  may  reclaim  money  paid  to 
the  creditor  to  induce  him  to  execute  the  deed  (g) ;  and  if  he 
has  been  compelled  to  pay  bills  or  notes  given  by  him  to 
the  creditor  for  the  same  illegal  purpose,  and  negotiated 


(a)   Getre  v.  Mare^  2  H.  &  C.  839 ;  and  see  Paufler  t.  Bomersham,  4  M.  & 

33  L.  J.  Ex.  50.  8.  423  ;  Harrhy  v.  Wall,  1  B.  &  Aid. 

(6)   Wood  V.  Barker,  L.  E.  1  Eq,  103  ;  Blackstone  v.  WiUon,  26  L.  J. 

139 ;  35  L.  J.  C.  276.  Ex.  229. 

(c)  Leicester  v.  Rote,  4  EaH,  372.  (/)  JHiqgint  v.  PUt,  4  Ex.  312. 

(rf)  Mowden  v.  Haigh,  11  A.  k  E.  (g)  Atkinson  t.  Denby,  6  H.  &  N. 

J033.  778 ;  7  ib.  934 ;  80  L.  J.  Ex.  361 ;  31 

(e)  BrUUn  y.  Hughes,  5  Bing.  460 ;  ib,  362  j  ante,  p.  67  ;  post,  p.  407. 
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by  the  creditor,  he  may  recover  the  amount  from  the  cre- 
ditor (a). 

The  effect  of  illegality  in  the  matter  or  purpose  of  an  agree-  Effect  of 
ment,  of  the  kinds  described  above,  is  to  render  the  agree-  lJJ^din|"^ 
ment  wholly  void  of  legal  effect ;  and  no  right  or  action  can  Sl?^'^' 
be  founded  upon  it  (6).     The  effect  of  the  illegality  is  the 
same,  in  whatever  form  the  proposed  contract  is   framed, 
whether  it  is  in  the  form  of  a  simple  contract,  or  of  a  con- 
tract under  seal ;  if  the  contract  is  made  in  the  form  of  a 
bond  and  the  condition  is  illegal,  the  bond  is  void  (c) . 

With  respect  to  the  consideration  of  a  contract,  it  is  equally 
required  to  be  legal,  whether  it  is  executory,  i,e.  a  matter 
promised,  or  whether  it  is  executed,  i.e.  a  matter  performed; 
if  the  matter,  promised  or  performed,  is  illegal,  it  will  not 
support  a  binding  promise.  Though  a  contract  under  seal 
does  not  require  a  consideration  to  support  it,  and  it  is  not 
necessary  that  one  should  appear  in  the  written  terms  of  the 
contract,  yet,  if  in  fact  there  was  a  consideration  for  the 
contract,  it  must  be  a  lawful  one,  otherwise  the  contract  is 
void  (d). 


All  the  circumstances  connected  with  a  contract  may  be  Extrinric 
examined  in  order  to  show  its  illegality,  though  the  contract  ^i^'itie 
in  its  terms  is  apparently  unimpeachable.  Where  a  contract  ^JJ"^^y][ 
is  made  in  writing,  and  even  where  it  is  made  by  deed 
under  seal,  and  contains  no  apparent  illegality  in  its  terms, 
extrinsic  evidence  is  admissible  in  variance  of  its  terms  to 
show  that  the  transaction  was  illegal  and  void  (e) . 


illegality. 


If  a  party  voluntarily  performs  an  illegal  contract  which  Effect  of 
he  might  have  successfully  resisted  on  the  ground  of  the  after  execa- 

tion  of  the 
contract. 


(a)  Smith  Y.  Cvff,  6  M.  &  S.  160 ; 
and  see  WUsan  y.  i2<zy,  10  A.  ft  E.  82 ; 
JBrad^hato  y.  BradsAaw,  9  M.  &  W. 
29 ;  RoHon  y.  Jiiley,  11  M.  ft  W. 
492  ;  ante,  p.  45. 

(b)  Holman  y.  Johnton^  1  Covp. 
341,  343 ;  WetAerell  y.  Jones,  3  B.  ft 
Ad.  221,  226. 

(c)  Co.  Lit.  206  h. 


(d)  Ante,  p.  8$. 

(e)  Collins  y.  Blaniem,  1  Smith,  L. 
0.  6th  ed.  310 ;  Paxton  y.  PophiMmf 
9  East,  408 ;  WiUiamt  y.  Jonea,  5  B. 
ft  C.  108  ;  22.  V.  Northwingfieldy  1  B. 
ft  Ad.  912  ;  Bridges  \,  Fvfher,  3  E.  ft 
B.  642  ;  23  L.  J.  Q.  B.  276  ;  Geere 
y.  Afare,  2  H.  ft  C.  339 ;  33  L.  J.  Ex. 
50. 
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Effect  of  illegality,  he  cannot  afterwards  rely  on  the  illegality  for  the 
aftS^xe-  purpose  of  avoiding  his  performance  of  the  contract.  Thus, 
''"nfaart^  money  fairly  lost  at  illegal  gaming,  and  paid,  cannot  be  re- 
covered back  (a).  The  plaintiff  being  about  to  make  a  com- 
position with  his  creditors,  in  order  to  induce  the  defendant 
to  subscribe  the  deed,  gave  him  a  bill  for  the  balance  of  his 
debt,  (which  was  illegal  as  being  in  fraud  of  the  other  credi- 
tors,) and  paid  it  voluntarily  to  the  defendant ;  it  was  held 
that  he  could  not  recover  back  the  amount  (6). 

If  a  debtor  owes  the  same  creditor  two  debts,  one  arising 
out  of  a  legal  contract,  and  the  other  out  of  a  contract  void 
for  illegality,  and  makes  a  payment  without  specifically  ap- 
propriating it  to  either  debt,  the  creditor  may  exercise  his 
right  of  appropriation  by  applying  it  to  the  debt  arising  out 
of  the  illegal  contract  (c) ;  but  if  neither  creditor  nor  debtor 
appropriates  the  payment,  the  law  appropriates  it  to  the  debt 
recognized  by  law  {d) . 

So,  if  in  execution  of  an  illegal  agreement  money  is  paid 
to  an  agent  for  one  of  the  parties  and  is  received  by  the 
agent  for  his  use,  that  party  may  recover  it  from  the  agent, 
who  cannot  set  up  the  illegality  in  the  original  contract  in 
answer  to  the  claim  (e) .  Thus,  a  broker,  having  effected  a 
policy  of  insurance  on  a  ship  for  an  illegal  voyage,  and  hav- 
ing received  the  amount  from  the  underwriters  upon  the 
loss  of  the  ship,  was  held  bound  to  pay  over  the  amount  to 
the  shipowner  notwithstanding  the  illegality  of  the  poKcy  (/). 
So,  an  agent  who  has  sold  goods  for  his  principal,  and  re- 
ceived the  price,  is  bound  to  pay  it  over  to  his  principal, 
although  the  contract  of  sale  was  illegal  and  void  (g).  So, 
where  two  persons  joined  in  an  illegal  wager  which  they 
won,  and  the  whole  amount  was  paid  to  one  of  them,  the 
other  was  held  entitled  to  recover  his  share  from  the  one 
who  had  received  the  whole  {h), 

(a)  Thiitletoood  v.  Cracroft,  1  M.  (e)  See  ante,  p.  66. 

&S.  500.  (/)  TenaniT.JEnioU^lB.&V.S. 

(b)  WiUon  V.  Bay,  10  A.  &  E.  82  ;  {g)  Farmer  v.  Ruasell,  1  B.  &  P. 
ante,  p.  56.  296  ;  Boutfield  v.    WiUon,  16  M.  k, 

(c)  Philpotty.  Jones,  2  A.  &  E.  41 ;  W.  185  ;  and  see  NichoUon  v.  Oooch, 
CrooJcshank  t.  Rose,  5  C.  &  P.  19.  5  E.  &  B.  999;  25  L.  J.  Q.  B.  137, 147. 

{(J)   WHght  V.  Laing,   3  B.  &  C.  (A)  Johnson  t.  Lansley,  12  C.  B. 

165 ;  and  Bee  post,  p.  496.  468. 


SECT.  IT.    ILLSOAL  CONTRACTS.  407 

Whilst  an  illegal  agreement  remains  executory,  the  party  Money p«d 
who  has  paid  money  as  the  consideration  of  it  may  repudiate  sideraUobof 
the  agreement  and  reclaim  the  money.    A  wagering  contract  ^J^j| 
was  made  by  the  plaintiiS*  paying  the  defendant  a  sum  of 
money  in  consideration  of  the'  defendant  binding  himself  to 
pay  the  plaintiff  an  annuity  of  a  certain  sum  until  the  duties 
on  hops  reached  a  certain  amount;  it  was  held  that,  the 
contract  being  illegal,  the  plaintiff  might  demand  and  recoyer 
back  the  sum  paid  by  him  (a).    So,  money  deposited  with 
a  stake-holder  upon  an  illegal  wager  may  be  reclaimed  at 
any  time  before  it  is  paid  over  according  to  the  event  (6) . 

The  plaintiff,  having  paid  money  as  the  consideration  of  a 
contract  which  he  is  entitled  to  rescind  on  the  ground  of 
illegality,  must  give  notice  to  the  other  party  that  he  rescinds 
the  contract  and  reclaims  his  money,  before  he  can  maintain 
an  action  to  recover  it  (c). 

But  after  the  contract  has  been  executed,  the  money  paid  Afierexecu- 
as  the  consideration  of  it  can  no  longer  be  recovered.  Where  c<mtnujt.  * 
the  plaintiff  paid  a  premium  for  a  wagering  insurance  upon 
a  ship  in  which  he  had  no  interest,  it  was  held  that,  after 
the  ship  had  safely  completed  the  voyage  insured,  he  could 
not  recover  back  the  premium  (c?).  So,  it  was  held  that  the 
premium  for  the  re-assurance  of  a  ship,  which  is  unlawful 
by  19  Geo.  II.  c.  37,  after  the  loss  of  the  ship,  could  not  be 
recovered  back  {e) . 

There  are  some  cases  where  a  person  having  paid  money  where  the 
as  the  consideration  for  an  illegal  contract,  which  has  been  JJf  J^i^^ 
executed,  is  nevertheless  entitled  to  reclaim  the  money  on  delicto, 
the  ground  that  he  is  not  equally  guilty  {in  pa/ri  delicto)  with 
the  other  party  to  the  illegal  agreement  who  has  received 
the  money,  and  therefore  may  repudiate  the  contract  as 
against  that  party.     "  The  rule  is,  in  pa/ri  delicto  potior  est 
conditio  defendentis ;  where  the  contract  is  executed,  and 
the  money  paid  in  pari  delicto,  this  rule  certainly  holds ; 
and  the  party  who  has  paid  it  cannot  recover  it  back.     For 


(a)  Tappenden  v.  Mandall,  2  B.  &  290;  Gaiiy  v.  FiOd,  9  Q.  B.  481 ; 
P.  467  ;  and  see  the  eases  cited  ante^  and  see  Busk  t.  Walsh^  4  Taunt.  290. 
p.  64.  (cQ  Lowry  t.  JBourdieUf  Done.  468. 

(b)  See  ante,  p.  65.  {e)  Andree  t.   Fletcher,  3  T.    B. 
(r)  Palyart  v.  Leckie,  6  M.  &  S.  266. 
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lloney       instance^  in  bribery,  if  a  man  pays  a  sum  of  money  by  way 
SegidTOn-  ^^  *  bribe,  h^  dan  never  recover  it  in  an  action ;  because 
^^J;^j      both  the  plaintiff  and  the  defendant  are  equally  criminal.  But 
by  pitfty     where  contracts  or  transactions  are  prohibited  by  positive 
deUctoT^  statutes,  for  the  sake  of  protecting  one  set  of  men  fiM>m 
another  set  of  men ;  the  one,  from,  their  situation  and  con- 
dition, being  liable  to  be  oppressed  or  imposed  upon  by  the 
other;  there,  the  parties  a^  not  in  pari  delicto;   and  in 
furtherance  of  these  statutes,  the  person  injured,  after  the 
transaction  is  finished  and  completed,  may  bring  his  action 
and  defeat  the  contract.     For  instance,  by  the  Statute  of 
Usury,  (repealed  by  the  17  &  18  Vict.  c.  90,)  taking  more 
than  5  per  cent,  is  declared  illegal,  and  the  contract  void ; 
but  the  party  injured  may  bring  an  action  for  the  excess  of 
interest ''  (a). 

Other  instances  occur  in  the  following  cases : — ^Where  the 
creditor  of  a  bankrupt  obtains  money  from  a  person  as  the 
consideration  for  forbearing  to  oppose,  or  for  consenting  to 
the  allowance  of  the  discharge  of  such  bankrupt,  or  for  for- 
bearing to  petition  for  the  recall  of  the  same,  which  is  for- 
bidden by  statute ;  the  money  so  obtained  may  be  recovered, 
although  the  payment  of  it  was  contrary  to  the  statute,  and 
although  the  bankrupt  has  had  the  benefit  of  his  dis- 
charge (6). — A  person,  having  been  sued  in  a  qui  ta/m  action 
for  penalties,  paid  a  sum  of  money  to  the  informer  in  order 
to  compromise  the  action  ]  it  was  held  that  he  nught  re- 
cover back  the  money  so  paid,  because,  though  the  composi- 
tion of  the  action  was  illegal,  he  was  not  in  pari  delicto  with 
the  informer  in  respect  of  such  illegal  composition  (c). — ^A 
debtor  being  about  to  compound  with  his  creditors,  under  a 
secret  agreement  with  one  of  them  paid  him  a  sum  of  money, 
over  and  above  the  composition,  as  consideration  for  his  sub- 
scribing to  the  deed ;  it  was  held  that  though  the  agreement 
was  illegal  as  being  in  fraud  of  the  other  creditors,  yet  the 


(a)  Per  Lord  Mansfield,  Browning  (5)  Smith  t.  Bromley ^  2  Doug.  606 ; 

V.  Morfu,  2  Cowp.  790,  792  ;  ftnd  see  Browning  v.  Morris,  2  Cowp.  790, 

Hif/gins  v.   Pitt,  4  Ex.   312,   324  j  792  ;  24  &  25  Vict.  c.  134,  s.  167.      ' 
hej/ne/l  t.  Sprye,  1  De  G.  M.  &  Q-.  (c)   WiUiam*  t.   Hedley,   8  East, 

660,  679;    21   L.  J.   C.  633,  651;  378;  t7nt«ii t.  J><ip«r,  1 M.  & G. 747 1 

Osborne  y.  Williatne,  18  Ves.  379.  see  ante,  p.  383. 
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debtor  was  entitled  to  recover  the  money,  because  not  m  pari 
delicto  witli  his  creditor  (a) .  And  where  nndei*  similar  cir- 
cumstances the  debtot*,  instead  of  giving  money,  gave  the 
creditor  his  promissory  note,  which  the  creditor  negotiated 
and  the  debtor  was  compelled  to  pay  to  the  holder,  it  was 
held  to  amount  to  the  same  thing,  and  that  the  debtor  was 
entitled  to  recover  the  sum  ifrom  the  creditor  (ft). 

But  the  circumstance  that  one  of  the  parties  to  an  illegal 
agreement  is  not  in  pari  delicto  with  the  other,  though  it 
may  entitle  him  to  repudiate  the  agreement  and  recover 
back  money  paid  to  the  other  party  as  the  consideration  for 
the  illegal  act  or  promise,  will  not  entitle  him  to  enforce  an 
executory  part  of  the  agreement  against  the  other  party  (c) . 
Thus,  where  a  composition  deed  was  entered  into  between  a 
debtor  and  creditors,  and  a  secret  arrangement  was  made 
with  one  of  the  creditors  in  fraud  of  the  others,  it  was  held 
that  neither  the  debtor  nor  the  creditor  could  sue  upon  the 
covenants  in  the  deed  {d). 

If  the  consideration  is  in  part  illegal,  as  where  several  Effect  of 
matters  together  form  the  consideration,  and  one  or  some  ofp^^^fj}^^ 
them  are  illegal,  the  promise  given  for  such  consideration  is  wj'iwdera- 
wholly  void ;  for  it  is  impossible  in  such  case  to  apportion 
the  weight  of  each  part  of  the  consideration  in  indacing  the 
promise.     According  to  Tindal,  C.J. : — ^'  If  either  part  of 
the  consideration  be  illegal,  the  whole  falls  to  the  ground ; 
for  a  party  cannot  enforce  a  contract  where  the  considera* 
tion  is  illegal,  either  in  the  whole  or  in  part :  Featherstone 
V.  Hutchinson  {e)  is  a  direct  authority  on  that  point.    There, 
a  promise  by  defendant  to  pay  a  sheriff  the  debt  of  his 
prisoner,  in  consideration  of  the  prisoner's  being  set  at 
large,  and  paying  the  defendant  two  shillings,  was  held  void 
as  to  the  whole ''  (the  former  part  of  the  consideration  being 
contrary  to  the  statute  23  H.  VI.)  (/) . 

(a)  Aikiiuon  t.  Denhy,  6  H.  &  N.  (cQ  Bi^ffins  t.  Pitt,  4  Ex.  812 ; 

778 ;  7  ib.  984 ;  80  L.  J.  £x.  3G1 ;  ante,  p.  404. 

81  ib.  862 ;  see  ante,  p.  404.  (e)  Cro.  Eliz.  199. 

(6)  Smith  T.  Cfuff,  6  M.  &  S.  160;  (/)    Waite  v.  Jones,  1  Bing.  N.  O. 

fforton  y.  Eiley,  11  M.  &  W.  492 ;  656,  662  ;  and  see  Jones  y.  JTaite,  5 

ante,  p.  45.  Bing.  N.  G.  841,  851 ;   Shackell  v. 

(c)  See  per  Lord  Mansfield,  Brown-  Rosier,  2  Bing.  N.  C.  634,  646 ;  Sop- 

ing  y.  M&rris,  2  Gowp.  790,  798.  kins  y.  Preseott,  4  0.  B.  578. 
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A  bill  of  excbange  was  given  in  consideration  partly  for 
spirituous  liquors  sold  in  a  manner  contrary  to  the  statute 
24  Geo.  II.  c.  40,  s.  12,  and  partly  for  money  lent;  Mans- 
field, C.J.,  said:  ^'The  statute  makes  the  consideration 
illegal,  not  merely  void ;  and  the  security  is  entire  and  can- 
not be  apportioned;  and  since  it  is  partly  given  for  an  illegal 
consideration,  the  whole  bill  is  void"  (a).  The  plaintiff,  who 
had  carried  on  the  business  of  a  law  stationer  and  held  the 
office  of  distributor  of  stamps  and  collector  of  assessed  taxes, 
made  an  agreement  for  the  sale  of  his  business  to  the  defen- 
dant to  the  effect,  that  in  consideration  of  the  sale  of  his 
business  of  a  law  stationer,  and  that  he  would  resign  the 
offices  of  distributor  of  stamps  and  collector  of  taxes  and 
endeavour  to  procure  the  defendant  to  be  appointed  to 
those  offices,  the  defendant  promised  to  pay  £300  in  manner 
therein  mentioned ;  it  was  held  that  the  part  of  the  con- 
sideration relating  to  the  sale  of  the  offices  was  illegal,  and 
therefore  the  promise  was  void,  and  no  action  could  be 
maintained  upon  it  (&). 
Effect  of  Where  an  agreement  contains  several  promises,  or  a  pro- 
piS*of  the*  Diise  to  do  several  matters,  and  some  of  the  matters  pro- 
promue.  mised  are  illegal,  the  illegal  promises  only  are  void  for  the 
illegality,  and  the  promises  which  can  be  separated  from 
the  illegality  may  be  enforced  (c) .  "  Where  the  condition 
of  a  bond  consists  of  several  different  parts,  and  some  of 
them  are  lawfol  and  the  others  not,  it  is  good  for  so  much 
as  is  lawful,  and  void  for  the  resf  {d), 

A  lease  contained  a  covenant  by  the  lessee  to  pay  the 
property  tax  imposed  on  the  premises,  which  was  illegal  and 
void  by  the  statute  46  Geo.  III.  c.  66,  s.  115 ;  it  was  held 
that  the  illegality  did  not  affect  other  independent  covenants 
in  the  lease,  such  as  that  for  payment  of  rent  (e) .  A  deed 
contained  a  covenant  to  pay  £300  and  interest,  and  also  a 
covenant  to  pay  the  property  tax  payable  for  the  said  £300 ; 

(a)  Scott  y.  Gillmore^  3  Taunt.  226 ;  see  Oreemoood  t.  Bishop  of  London, 

see  per  Lord  ToDterden,  G.J.,  Crook-  6  Taunt.  727  ;  Doe  d.  Thompson  y, 

ahanh  y.  Mose,  6  C.  &  P.  19  ;  1  M.  &  Fiteher,  6  Taunt.  359;  Kerrimm  y. 

Bob.  100.  Cb/0,  8  East,  231. 

(6)  Hopkins  y.  PrescoU,  4  G.   B.  {d)  1  Wnia.Saund.66,  n.  (4)  ;  New- 

578.  man  y.  Newman,  4  M.  &  S.  66. 

(c)  PigoVscast,  11  Coke,  26  6 ;  and  (e)  QoAktll  v.  King,  11  East,  165. 
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although  the  latter  covenant  was  illegal  and  void  under  the 
above  statute^  the  former  was  held  good  (a).  A  deed  grant- 
ing an  annuity  contained  a  covenant  to  pay  the  annuity, 
without  deduction  in  respect  of  the  property  or  income  tax ; 
the  covenant  was  held  good  for  the  payment  of  the  annuity, 
though  void  to  the  extent  of  the  deductions  of  the  tax  (b). 

Where  a  person  contracts  not  to  exercise  a  trade  within 
specified  limits,  which  are  reasonable,  and  also  within  other 
specified  limits  which  are  unreasonable  in  extent,  the  con- 
tract, as  to  the  latter  part,  is  void,  but  as  to  the  former  it  is 
valid  (c).  In  such  contracts  it  is  a  question  of  construc- 
tion, whether,  from  the  language  used,  the  covenant  be 
capable  of  division  (d) . 

A  contract,  legal  at  the  time  of  making  it,  which  becomes  Effect  of 
subsequently  illegal  by  a  change  in  the  law,  is,  in  general,  jjib^^uent 
discharged  by  such  illegality  (e) .    According  to  Holt,  C.J. :  ?»  cont»ct- 
— "  The  difierence  where  an  Act  of  Parliament  will  amount 
to  a  repeal  of  a  covenant  and  where  not  is  this :  where  a 
man  covenants  not  to  do  a  thing  which  was  lawful  for  him 
to  do,  and  an  Act  of  Parliament  comes  after  and  compels 
him  to  do  it,  there  the  Act  repeals  the  covenant ;  and  vice 
versa,  if  he  covenants  to  do  a  thing  which  is  lawful,  and  an 
Act  of  Parliament  comes  in  and  hinders  him  from  doing  it, 
the  covenant  is  repealed  (/).    But  where  a  man  covenants 
not  to  do  a  thing  which  was  unlawful  at  the  time  of  the  co- 
venant, and  afterwards  an  Act  makes  it  lawful;  the  Act 
does  not  repeal  the  covenant ^^  {g). 

The  defendants  covenanted  with  the  plaintiff  that  they 
would  not  raise  or  lower  the  level  of  a  certain  lake  belong- 
ing to  the  plaintiff,  from  which  they  had  the  right  to  draw 
water,  beyond  certain  specified  limits;  an  Act  of  Parlia- 
ment subsequently  passed  for  the  erection  of  certain  works 
by  the  defendants,  which  rendered  it  necessary  for  them  to 

(a)  Wiffff  V.  ShuHlewoHh,  13  East,  (rf)  Price  v.   Green,  16  M.  &  W. 

87.  346, 353. 

{b)  Howe  y.  Synge,  16  EiMt,  440.  (e)  Aikiruon  y.  Ritchie,  10  East, 

{c)  See  ante,  p.  890  ;   Cheiman  y.  630,   634 ;  and  see  the  eases  cited 

Nainby,  2  L.  Raym.  1456 ;  Motion  ante,  p.  867. 

V.  May,  11  M.  &  W.  663  ;  NicholU  v.  (J)  Dyer,  27,  pi.  178 ;  28  a,  pi.  186. 

5<re</o»,  10  Q.B.  346;  (fre<f»y.  Price,  (g)  Brewster  v.   Kii4:hin,  1  Salk. 

13  M.  k  W.  696 ;  16  M.  &  W^.  346.  19S ;  I  L.  Rajm.  317,  321. 
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Effect  of  il- raise  the  level  of  the  water  in  the  lake  beyond  the  limit 
subsequent  Specified  in  the  covenant ;  it  was  held  that  an  a<;tion  would 
not  lie  against  them  for  a  breach  of  covenant  in  doing  that 
which  the  legislature  obliged  them  to  do^  and  that  it  must  be 
assumed  that  due  provision  had  been  made  for  compensating 
the  plaintiflF  for  any  loss  occasioned  by  the  intervention  of 
the  legislature  (a).  A  private  Act  of  Parliament  is  in  the 
nature  of  an  agreement  between  the  parties^  and  an  agree- 
ment may  be  made  in  derogation  of  it,  provided  it  be  not 
inconsistent  with  the  public  interest.  Thus,  where  the 
plaintiff  had  agreed  with  the  promoters  of  a  railway  bill  to 
bear  the  costs  of  obtaining  and  passing  the  bill,  and  the  bill 
was  passed  with  the  usual  clause  charging  the  costs  on  the 
company,  it  was  held  that  the  plaintiff  continued  bound  by 
his  agreement  to  bear  the  costs  of  obtaining  the  bill  and  could 
not  recover  them  against  the  company  under  the  Act  {b) . 

"If  from  a  change  in  the  political  relations  and  circum- 
stances of  this  country  with  reference  to  contracts  lawfully 
made  at  the  time,  they  have  become  incapable  of  being  car- 
ried into  effect  without  derogating  from  the  public  duty 
which  a  British  subject  owes  to  his  sovereign  and  the  state ; 
the  non-performance  of  such  contracts  is  not  only  excus- 
able, but  a  matter  of  duty  on  the  part  of  the  subject ''"  (c) . 
Thus,  a  declaration  of  war  renders  illegal  the  performance  of 
a  contract  which  involves  trading  with  the  enemy,  and  dis- 
charges the  contract  {(I) . 

An  illegality  supervening  by  the  law  of  a  foreign  country 
does  not  excuse  a  breach  of  the  contract  j  the  foreign  law 
may  render  it  impossible  in  fact  for  the  party  to  perform  his 
contract,  but  such  impossibility  offers  no  excuse  for  the  non- 
performance (e) .  It  is  no  answer  to  an  action  of  debt  against 
a  foreigner,  that  the  debt  had  been  confiscated  and  paid  to 
the  government  of  the  foreigner  during  a  time  of  war  with 
this  country ;  the  only  effect  of  war  upon  previous  contracts, 
recognized  by  the  law  of  nations,  being  to  prohibit  payment 
while  the  war  continues  (/) . 

(a)    Wynn    y.    Shropshire    Union  630, 684. 

Raihoayt  and  Canal  Co.f  6  Ex.  420.  .  (^  See  ante,  p.  397. 

(ft)  Savin  t.  Hoylake  Railway  Co.,  {e)  See  ante,  p.  368. 

L.  Rep.  1  Ex.  9 ;  36  L.  J.  Ex.  52.  (/)   Wolffs  v.  Oxholm,  S  M.  &  S. 

(c)  Atkinson  y.   Sitchiej  10  East,  92  ;  and  see  ante,  p.  397. 
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THE  DISCHAEGE  OF  CONTRACTS. 


Section  I.  Discharge  of  Contracts  by  Agreement. 


Discharge  of  Contracts 413 

Discharge  of  Simple  Contracts 

hy  Agreement 413 

Contracts  in  Writing    414 

Contracts  within  the  Statute 
ofFrauds   416 


Bills  of  exchange  and  Pro- 

missorj  Notes    417 

Discharge  of  Contracts  under 

Seal  hy  Agreement    418 

Contracts  reserving  an  option 

to  rescind  in  certain  Eyents  421 


Before  the  performance  of  a  contract  is  dae^  it  may  be  Discharge 
discharged  by  an  agreement  of  the  parties,  rescinding  or  ^^^ 
altering  its  terms;  a  contract  in  writing  may  also  be  dis- 
charged by  the  alteration  or  cancellation  of  the  written  in- 
strument which  embodies  the  contract  (a). 

When  the  contract  is  due,  it  may  be  discharged  by  an 
exact  performance  of  the  terms  {b) .  A  default  in  the  perform- 
ance  or  breach  of  the  contract  also  puts  an  end  to  it,  in  tte 
sense  that,  to  the  extent  of  the  breach,  it  converts  the  con- 
tract into  a  right  of  action  for  damages  for  the  breach  (c) ; 
the  right  of  action  arising  upon  a  breach  of  the  contract 
may  then  be  discharged  in  various  ways  (d), 

A  simple  contract  may  be  discharged  at  any  time  before  Dischaxve 
the  performance  of  it  is  due  by  a  new  binding  agreement,  ^n^tsby 
rescinding  or  altering  its  terms.     Thus,   where  two  per-  agreement, 
•sons  have  contracted  mutual  promises  to  marry,  by  a  mu- 
tual agreement  not  to  marry  they  may  discharge  each  other 


(a)  See  postf  p.  424. 
(6)  See  >^o«^,  435. 


(c)  See  past,  p.  460. 
Id)  Beepostfip.  465. 
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Biacharge  of  those  promises  (a).  The  defendant  guaranteed  to  the 
oontiticu  plaintiff  the  payment  of  goods  to  be  supplied  by  him  to  a 
^^rec-  third  person ;  afterwards  and  before  any  breach  of  this  gua- 
rantee it  was  agreed  between  the  plaintiff  and  the  defendant 
that  the  plaintiff  should  supply  goods  to  the  same  person^ 
and  that  such  goods  should  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  at  four  months  accepted  by  the  de- 
fendant^ and  this  agreement  was  accepted  by  the  plaintiff 
in  discharge  of  the  guarantee ;  the  substituted  contract  was 
held  to  discharge  the  guarantee  and  to  be  an  answer  to  an 
action  brought  upon  it  (6) . 

After  a  breach  of  contract  has  been  committed  the  con- 
tract can  no  longer  be  discharged  by  mere  agreement  not 
under  seal ;  the  breach  of  the  contract  produces  a  right  of 
action  which  can  only  be  discharged,  in  the  manner  of  agree- 
ment, by  a  release  under  seal  (c),  or  by  an  accord  and  satis- 
faction (d),  that  is,  by  an  agreement  for  satisfaction  of  the 
breach  accompanied  with  actual  satisfaction. 

A  new  agreement  in  discharge  of  a  previously  existing 
simple  contract  must  satisfy  all  the  requirements  of  law  ne- 
cessary to  create  a  binding  contract.  It  may  be  made  in 
the  form  of  a  contract  under  seal,  or  by  parol  agreement, 
and  in  the  latter  case  it  must  contain  a  sufficient  conside- 
ration, and  must  be  made  by  mutual  consent  («). 

ContMcto  A  contract  originally  put  in  writing  merely  by  agreement 
in  writing,  ^f  ^q  parties,  and  not  in  pursuance  of  a  requirement  of  law, 
may  be  altered  or  discharged  by  parol  agreement  without 
writing  (/) .  Where  a  second  agreement  has  been  made  in 
variation  of  the  first,  it  has  been  held  that  the  fact  of  the  first 
agreement  having  been  varied  is  sufficient  to  defeat  an  ac- 
tion upon  that  agreement,  although  the  second  agreement 
may  not  be  admissible  in  evidence  for  want  of  a  stamp  (g) . 

(a)  King  v.  Qillett,  7  M.  &  W.  66.  son  v.  Btpie,  2  H.  &  N.  79 ;  26  L.  J. 

(6)  Taylor  r.  Hil<iry^  1  C.  M.  &  R.  Ex.  240 ;  Heinekey  t.  Earle,  8  E.  &  B. 

741 ;  and   see   Patmore  y.  Colburn,  410,  4£7  ;  28  L.  J.  Q.  B.  79. 

1  0.  M.  &  R.  65.  (/)  GoM  Y.Lord  Nugent,  6  B.  &  Ad. 

(r)  See  post,  497.  58,  66. 

{d)  ^eepost,  465.  {g)  French  v.  Patten,  9  East^SSl ; 

(e)   Oomperlz  v.  Denton,  1  C.  &  M.  1  Camp.  72  j  Reed  y.  Deere,  7  B.  &  G. 

207  ;  FUt  V.  Cassanet,  4  M.  &  G.  898  ;  261 ;  Stoeeting  t.  Halse,  9  B.  &  C. 

King  t.  Qillett,  7  M.  A  W.  56 ;  Dob-  365. 
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If  the  original  contract  was  such  as  to  require  the  form  of  Contractg 
writing,  as  a  contract  within  the  Statute  of  Frauds,  the  sub-  stltute  of 
sequent  contract  altering  or  modifying  it,  is  also  subject  to  ^^«^ 
the  statute,  and  must  be  made  in  the  form  of  writing  (a). 

An  agreement  in  writing  was  made  for  the  sale  of  land, 
beiDg  a  matter  within  the  Statute  of  Frauds;  it  was  afterwards 
discovered  that  a  good  title  could  not  be  made  to  part  of  the 
land,  and  it  was  then  verbally  agreed  to  waive  the  title  to 
that  part ;  in  an  action  brought  by  the  vendor  for  the  pur- 
chase money,  charging  the  contract  as  altered,  it  was  held 
that  parol  evidence  was  not  admissible  to  show  the  waiver  of 
the  title  to  part  of  the  land,  because  the  effect  of  such  waiver 
was  to  substitute  a  new  contract,  which,  being  a  contract  for 
the  sale  of  land,  was  required  by  the  Statute  of  Frauds  to  be 
proved  by  writing  only  (6). 

There  is  no  distinction  in  this  respect  between  different 
parts  of  the  contract,  as  being  more  or  less  essential  or  ma- 
terial :  ''  everything  for  which  the  parties  stipulate  as  form- 
ing part  of  the  contract  must  be  deemed  to  be  material  '*  (c) ; 
nor  can  any  distinction  be  drawn  between  those  terms  of  the 
contract  which  relate  to  matters  which  it  is  necessary  to  agree 
upon  in  writing,  and  those  terms  which,  if  they  stood  alone, 
might  have  been  agreed  upon  without  writing.  If  all  the 
terms  together  form  one  contract,  an  alteration  in  any  of 
them  is  an  alteration  of  the  whole  contract  and  must  be  in 
writing :  as,  where  a  contract  was  made  concerning  a  lease 
of  land  with  a  sale  of  the  straw  upon  the  land,  the  latter  to 
be  valued  in  a  certain  way,  and  subsequently  an  alteration 
was  verbally  agreed  upon  as  to  the  mode  of  valuing  the 
straw ;  it  was  held  that  such  alteration  of  the  agreement 
without  writing  was  invalid  {d). 

So,  in  a  written  contract  for  the  sale  of  an  interest  in  land 
within  the  Statute  of  Frauds,  the  day  for  the  completion  of 
the  purchase  cannot  be  waived  by  oral  agreement  and  another 
day  substituted  (a).  On  a  sale  of  goods  Above  the  value  of 
£10  within  the  17th  section  of  the  Statute  of  Frauds  by  a 

(a)  Oi>8s  T.  Lord  Nugenty  5  B.  &  (e)    Per   Parke,   B.,   Marshall    y. 

.  Ad.  6S ;  Oiraud  v.  Richmond,  2  C.  B.  Lynn,  6  M.  &  W.  109, 117. 

835  ;  Nohh  t.  Ward,4,ll,  &  C.  149 ;  {d)  Harvetf  y.  (^adAom, 5  A. &E. 61. 

L.  Bep.  1  Ex.  117  ;  35  L.  J.  Ex.  81.  («)  Slotcell  y.  Bobinson,  3  Bing.  N. 

{h)  Ootsy,  Lord  Nugent,  supra.  C.  928. 
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written  contract,  a  subsequent  enlargement  of  the  time  for 
the  delivery  of  the  goods,  or  payment  of  the  money,  is  a  sub- 
stitution of  a  new  contract  for  the  former,  which  cannot  be 
proved  by  parol  evidence  {a) .  Where  a  person  guaranteed  a 
composition  to  the  creditors  of  a  debtor  who  should  sign  a 
deed  of  release  on  a  certain  day,  such  guarantee  being  a  con- 
tract within  the  4th  section  of  the  Statute  of  Frauds,  it  was 
held  that  any  alteration  in  the  day  appointed  for  signing 
must  be  proved  in  writing  (6).  A  contract  for  services,  not 
to  be  performed  within  a  year,  within  the  fourth  section  of 
the  Statute  of  Frauds,  provided  for  payment  of  the  salary 
yearly ;  it  was  held  that  evidence  was  not  admissible  to  show 
that  it  was  afterwards  verbally  agreed  to  pay  the  salary 
quarterly  (c). 

Waiyer  of  ^^  *^®  ^^®  ^^  ^^^^  ^*  ^^^^  Nugent,  where  the  contract 
contract  in  question  was  one  for  the  sale  of  lands  within  the  Statute 
Statute  of  of  Frauds,  it  was  observed  by  the  Court : —  "  that  the 
^^^"^'  statute  does  not  say  in  distinct  terms  that  all  contracts 
or  agreements  concerning  the  sale  of  lands  shall  be  in 
writing ;  all  that  it  enacts  is,  that  no  action  shall  be  brought 
unless  they  are  in  writing.  And  as  there  is  no  clause 
in  the  Act  which  requires  the  dissolution  of  such  contracts 
to  be  in  writing,  it  should  rather  seem  that  a  written 
contract  concerning  the  sale  of  lands  may  still  be  waived 
and  abandoned  by  a  new  agreement  not  in  writing,  and  so 
as  to  prevent  either  panrty  from  recovering  on  the  contract 
which  was  in  writing.  It  is  not,  however,  necessary  to  give 
an  opinion  upon  that  point,  as  this  is  not  a  waiver  and  aban- 
donment of  the  whole  written  agreement,  but  only  a  part  of 
it;  and  the  question  is,  what  is  the  effect  of  thaf  (rf).  In  that 
case  it  was  decided  that  the  waiver  of  a  part  of  the  agree- 
ment was  equivalent  to  making  a  new  agreement  concerning 
the  same  matter,  and  that  no  action  could  be  maintained 
upon  the  agreement  in  its  altered  state  unless  the  whole  was 
in  writing  {e) . 

{a)  Marshall  t.  Zynn,  6  M.  &  W.  (c)  Oiraudv.  Richmond,  2  C.  B.  885. 

109,  OTerruling  Cuff'  t.  Penn^  1  M.  &  {d)  Gon  y.  Lord  Nugent,  5  B.  & 

S.  21 ;  Stead  y.  Dawber,  10  A.  &  £.  Ad.  58,  65 ;  and  see  Harveif  t.  Orah- 

57  ;  Nolle  y.  Ward,  4  H.  &  G.  149  ;  ham,  5  A.  &  E.  61 ;  Taylor  on  £yi- 

L.  Bep.  1  Ex.  117 ;  35  L.  J.  Ex.  81.  deuce,  4th  ed.  972. 

(6)  Emmet  y.  DewhirH,  8  Mac.  &  («)  See  Ooes  y.  Lord  Nugent,  cited 

a.  587  }  21  L.  J.  C.  497.  ante,  p.  415. 
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But  it  has  also  been  decided  that  the  parol  waiver  or  al- 
teration of  part  of  a  written  contract^  which  is  required  by 
law  to  be  in  writings  cannot  be  set  up  -in  answer  to  an  action 
upon  the  contract  in  its  original  form.  Thus^  in  the  case  of 
Moore  v.  Campbell^  under  a  contract  for  the  sale  of  goods^ 
which  was  required  by  the  Statute  of  Frauds  to  be  in  writ- 
ings the  goods  were  to  be  delivered  from  a  quay^  and  it  was 
afterwards  verbally  agreed  that  the  goods  should  be  ware- 
housed instead  of  being  delivered  froin  the  quay ;  in  an  ac- 
tio a  by  the  buyer  for  non-delivery  of  the  goods^  the  seller 
pleaded  that  before  breach  the  agreement  was  mutually  re- 
scinded^  and  contended  that  the  alteration  of  the  contract  as 
to  the  deUvery  of  the  goods  operated  as  a  new  contract 
which  was  necessarily  a  waiver  or  discharge  of  the  old 
one  and  supported  the  plea  of  rescission ;  but  the  Court 
said  : — "  We  do  not  think  that  this  plea  was  proved  by  the 
evidence.  The  parties  never  meant  to  rescind  the  old  agree* 
ment  absolutely^  which  this  plea^  we  think^  imports.  Whether 
a  new  valid  agreement  thus  substituted  for  the  old  one  be- 
fore breach  would  have  supported  the  plea  we  need  not  in- 
quire^  for  the  agreement  was  void^  there  being  neither  note 
in  writing,  nor  part  payment,  nor  delivery,  nor  acceptance  of 
part  or  all ''  (a) .  In  the  case  of  Noble  v.  Wa/rd,  a  contract 
for  the  sale  of  goods  within  the  Statute  of  Frauds  having 
been  made  in  writing  duly  signed,  a  subsequent  agreement 
was  made  without  writing  whereby  the  time  for  delivery  was 
extended ;  it  was  held,  that  the  latter  agreement,  not  satis- 
fying the  requirements  of  the  statute,  could  not  be  allowed 
to  be  good  for  any  purpose ;  and  therefore  it  could  not  be 
set  up  either  as  varying  or  rescinding  the  first  contract, 
which,  consequently,  might  be  charged  ia  an  action  accord- 
ing to  its  origiTial  terms  (6) . 

A  parol  discharge  of  a  contract  in  writing  within  the  Sta- 
tutes of  Frauds  is  a  sufficient  ground  for  dismissing  a  bill  in 
equity  for  specific  performance  (c). 


(a)  Moore  y.  Campbell,  10  Ex.  323 ;  240  j  Price  y.   Dyer,   17  Yes.   364 ; 

23  L.  J.  Ex.  810.  Robinson  y.  Page,  3  Bues.  119 ;  see 

{b)  Nobie  y.  Ward,  4  H.  &  0.  149 ;  Sugden,  Vendors  and  Purchasera,  14th 

L.  Rep.  1  Ex.  117 ;  35  L.  J.  Ex.  81.  ed,,  p.  168. 


(c)  Oorman  y.  Salisbury,  1  .Yem. 
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BiUfl  and         Bills  of  exchange,  which  are  necessarily  made  in  writing, 

bedis-™*^  by  the  law  merchant  may  be  discharged  by  the  holder,  be- 

p^P^^y  fore  or  after  the  instrument  becomes  payable,  by  express 

wairer.       rcnunciation  or  waiver,  without  writing  and  without  any 

consideration  {a) ;  and  by  the  effect  of  the  statute  3  &  4 

Anne,  c.  9,  promissory  notes  are  placed  on  the  same  footing 

as  bills  of  exchange  in  this  as  well  as  other  respects  (b). 


Discharge 
of  con- 
tract 

under  seal 
by  agree- 
ment. 


A  contract  under  seal  cannot  be  altered  or  discharged  by 
an  agreement  not  under  seal ;  a  deed  under  seal  is  necessary 
for  that  purpose,  according  to  the  maxim,  unumquodque 
dissolvi  eo  ligamine  quo  ligatum  eat  (c) . 

In  an  action  for  a  breach  of  coyenant  in  a  lease  whereby 
the  defendant  covenanted  that  he  would  erect  a  thrashing 
mill  during  the  term,  the  defendant  pleaded  that  during  the 
term  and  before  commencing  to  build  the  mill  the  plain- 
tiff desired  him  not  to  build  it  until  he  should  be  requested 
to  do  so  by  the  plaintiff,  and  he  also  pleaded  that  he  com- 
mitted the  breach  of  covenant  by  the  leave  and  license  of 
the  plaintiff;  both  pleas  were  held  bad  on  the  ground  that 
a  covenant  under  seal  could  not  be  discharged  by  parol  {d) . 
So,  in  an  action  upon  a  covenant  in  a  lease  to  yield  up  at 
the  expiration  of  the  term  all  erections  and  improvements 
upon  the  premises  erected  or  made  during  the  term,  charging 
as  a  bre£U)h  the  removal  of  a  greenhouse  erected  during 
the  term,  the  defendant  pleaded  an  agreement  by  which 
the  lessor  promised  him  that,  if  he  should  erect  the  green- 
house during  the  term,  he  should  be  at  Uberty  to  remove  it 
at  the  expiration  of  the  term ;  the  plea  was  held  bad  for 
the  same  reason  (e).  The  defendant  by  deed  assigned  his 
business  of  a  surgeon  to  the  plaintiff,  and  covenanted  with 
the  plaintiff  not  to  carry  on  or  exercise  the  profession  of  a 


(a)  DingwaU  t.  Dututer,  Doug. 
247  J  Chitty  on  Bills,  10th  ed.  207  ; 
Byles  on  Bills,  8th  ed.  182  ;  Foster  t. 
Dawher,  6  Ex.  839,  851  ;  per  Willes, 
J.,  Cook  T.  LUter,  13  C.  B.  N.  S.  543, 
593;  32  L.  J.  C.  P.  121,  126. 

{h )  Foster  v.  Datober,  6  Ex.  839, 
853. 

(r)  Blake' 9    case,    6  Rep.   43  i; 


8nofo  V.  Franklyn^  1  Lutw.  368; 
Kaye  T.  Waghomy  1  Taunt.  428; 
UUler  V.  Holland,  8  T.  K.  590 ;  West 
y.  Blakeway,  2  M.  &  G.  729, 751 ;  see 
Smith  y.  Trowsdaley  3  E.  &  B.  83. 

((Q  Cordvoent  y.  Hunt,  8  Taunt. 
596. 

(e)  West  y.  Blaketoay,  2  M.  &  G. 
729. 
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surgeon  within  certain  specified  limits ;  on  several  occasions 
he  visited  sick  persons  within  the  limits  at  the  request  of 
the  plaintiff^  and  it  was  contended  that  these  visits  were  a 
breach  of  the  covenant^  which  could  not  be  discharged 
by  a  parol  license  or  request ;  but  it  was  held  that  they  did 
not  constitute  a  breach  of  the  covenant^  because  they  were 
not  an  exercise  of  the  profession  by  him,  but  by  the  plaintiff 
through  his  means  (a). 

Upon  the  same  ground,  in  an  action  on  a  covenant  by 
the  defendant  to  pay  the  plaintiff  a  sum  of  money  six  months 
after  notice  in  writing  given  to  the  defendant,  a  plea  that, 
before  breach,  the  defendant  satisfied  the  plaintiff's  claim 
by  delivering  to  him  goods  was  held  a  bad  plea  (5).  So,  a 
plea  to  an  action  on  a  covenant  under  seal  that,  before 
breach,  the  defendant  delivered  to  the  plaintiff,  and  the 
plaintiff  accepted,  a  bond  or  deed  in  satisfiiction  and  dis- 
charge of  the  covenant  is  a  bad  plea,  as  amounting  to  a  dis- 
charge of  the  covenant  by  parol  agreement  (c). 

So,  a  condition  precedent  to  a  covenant  in  a  deed  cannot  Ducharge 
be  altered  or  discharged  by  a  parol  agreement ;  though  it  o^ooi^^- 
may  be  excused  on  the  ground  of  the  performance  being  re-  dent  to  a 
fused,  or  prevented,  or  rendered  impossible  by  the  cove-  ^^^"^^ ' 
nantee  {d).     The  defendant  covenanted  to   pay  a  sum  of 
money  for  the  building  of  certain  houses  by  the  plaintiff  by 
a  certain  day,  which  the  plaintiff  failed  to  do  within  the 
time ;  it  was  held  that  the  plaintiff  could  not  recover  on 
the  covenant  of  the  defendant,  although  it  had  been  ver- 
bally agreed  between  them  that  the  time  for  building  the 
houses  should  be  enlarged,  and  the  houses  had  been  built 
within  the  enlarged  time  (e) .    By  a  charterparty  made  under 
seal  the  shipowner  covenanted  to  carry  a  cargo  to  London 
and  there  deliver  it,  and  the  freighter  covenanted  to  pay 
freight  upon  delivery  of  the  cargo  in  London ;  before  sailing; 


(a)  Rawlins<m  r,  Clarke,  14  M.  &  1  E.  &  B.  296. 

W.  187.  id)  Heard  v.  Wadham,  1  East,  619 } 

(6)  Healey  r.  Spenee,  8  Ex.  668 ;  West  v.  Blakewa^,  2  M.  &  Q.  729, 

22  L.  J.  Ex.  249.  751. 

(c)  Kay  T.    Waghom,    1  Taunt.  («)  Littler  ▼.  Holland,  3  T.  R.  590 ; 

428 ;  Mayor  of  Bemnek  T.  Oswald,  eee  Terry  t.  Zhtnize,  2  H.  Bl.  389. 
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by  verbal  directions,  Liverpool  was  substituted  for  London 
as  the  port  of  delivery,  and  the  shipowner  performed  the 
voyage  and  delivered  the  cargo  at  Liverpool ;  it  was  held 
that  he  was  not  entitled  to  sue  on  the  covenant  to  pay 
freight  on  delivery  in  London  (a).  By  indentures  of  ap- 
prenticeship the  defendant  placed  his  son  as  an  appren- 
tice to  the  plaintiff  as  an  auctioneer  and  comfactor,  to  learn 
his  trade  and  serve  him  as  an  apprentice,  and  the  defendant 
covenanted  that  his  son  should  not  absent  himself  from  the 
service ;  the  plaintiff,  with  the  consent  of  the  defendant, 
ceased  to  carry  on  the  trade  of  a  comfactor ;  it  was  held 
that  the  carrying  on  and  teaching  all  the  trades  was  a  con- 
dition precedent  to  the  covenant  of  the  defendant,  and  could 
not  be  affected  by  a  parol  consent,  and  that  the  plaintiff 
could  not  recover  on  the  covenant  for  the  desertion  of  the 
apprentice  (ft).  By  an  agreement  under  seal  the  plain- 
tiff agreed  to  build  a  ship  for  the  defendants  according  to 
specification  for  a  fixed  price,  and  it  was  stipulated  that  any 
alterations  to  be  required  by  the  defendants  during  the 
buUding  should  not  be  made  by  the  plaintiffs  unless  on  the 
authority  in  writing  of  the  defendants  directing  the  altera- 
tions, and  specifying  the  amount  to  be  allowed  for  the 
same;  the  plaintiffs  having  made  such  alterations  at  the 
request  of  the  defendants,  but  without  written  orders,  it 
was  held  that  the  plaintiffs  could  not  recover  the  costs  of 
the  alterations  under  the  contract,  because  there  could  be 
no  dispensation  of  the  stipulation  requiring  written  autho- 
rity by  mere  verbal  agreement  (c). 

Effect  of  A  parol  agreement  varying  the  terms  of  a  deed,  though 
a|!JeLent  it  has  no  legal  effect  upon  the  deed,  may  create  a  valid 
Tarying  the  gimpie  contract,  for  a  breach  of  which  an  action  may  be 

terms  of  ft  *  ^      -  ^ 

deed.  brought  {d) ,     An  agreement  was  made  between  the  plain- 

tiff and  the  defendant  that  the  plaintiff  should  not  enforce 


(a)  Thompson  t.  Brown,  7  Taunt.  Russell  v.   Viscount  Sa  Da  Bandiera, 

656.  13  C.  B.  N.  S.  149  ;  32  L.  J.  C.  P.  68j 

(ft)  Ellen  V.  Topp,  6  Ex.  424.  See  ante,  p.  337,  n.  (c). 

(e)  Thames  Ironworks  Co.  v.  Royal  {d)  Nash  v.  Armstrong,  10  C.  B. 

Mail  Steampacket  Co.,  13  C.  B.  N.  N.   S.  259 ;    30  L.   J.   C.   P.   286 ; 

S.  368 ;  31  L.  J.  C.  P.  169  j  and  see  Owynne  t.  Davy,  1  M.  &  G.  857. 
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tbe  covenants  in  a  deed,  previously  executed  between  the 
parties,  in  consideration  of  which  the  defendant  promised  to 
pay  a  sum  of  money;  it  was  held  that  the  promise  was 
made  upon  a  good  consideration  and  was  binding  (a) .  A 
parol  agreement  altering  or  discharging  a  contract  under 
seal  might,  under  certain  circumstances^  afford  equitable  . 
grounds  for  an  injunction  against  an  action  upon  the  con- 
tract so  altered  or  discharged,  and,  if  it  afforded  grounds 
for  an  absolute  and  perpetual  injunction,  might  be  pleaded 
as  a  defence  upon  equitable  grounds  to  an  action  at  law ; 
thus,  in  the  case  of  a  promise  being  made  in  consideration 
of  the  promisee  not  enforcing  a  covenant  in  a  deed  against 
the  promiser,  a  complete  performance  of  the  promise  would 
seem  to  afford  a  good  defence  upon  equitable  grounds  to 
an  Action  on  the  covenant  {h). 

An  agreement  may  in  its  terms  provide  for  its  becoming  Contracts 
void  in"  a  certain  event,  or  it  may  reserve  to  one  or  other  of  option  to 
the  parties  an  option  to  rescind  it  in  a  certain  event,  in  ^"^^am 
which  cases  the  contract  may  become  void,  or  be  rescinded,  evenu; 
according  to  its  terms,  without  any  further  agreement  be- 
tween the  parties.     Thus,  in  a  contract  for  the  sale  of  a 
chattel  with   a  warranty,  if  it  be  stipulated  that  upon   a 
breach  of  the  warranty  the  purchaser  may  rescind  the  con- 
tract, he  may  then,  upon  such  breach,  return  the  chattel  and 
recover  the  price,  which  he  could  not  do  in  the  absence  of 
such  express  stipulation  (c). 

Contracts  for  the  tenancy  of  land  are  commonly  made  de- 
terminable by  a  notice  to  quit  to  be  given  by  one,  or  either, 
of  the  parties ;  thus,  a  tenancy  from  year  to  year,  in  the 
absence  of  any  agreement  to  the  contrary,  is  determinable 
by  either  party  giving  to  the  other  notice  to  quit  half  a  year 
before  the  expiration  of  the  current  year  of  the  tenancy  {d). 

Contracts  of  service  are  commonly  made  determinable  by 

(a)  N(uh  7.  Armstrong y  aupra,  ((Q  Right  r.  Darby,  1  T.  B.  159; 

{b)  Per  WiUes,  J.,  Nash  t.  Arm'  Johnttone  y.  Jludlestone,  4  B.  &  C. 

strong,  10  C.  B.  K.  S.  259.  922  ;  Roe  d,  Durant  v.  Doe,  6  Bing. 

(c)  Oompertz  y.  Denton,   1  C.  &  674 ;  Doe  d.  WiUiama  v.  Smith,  5  A. 

M.  207  ;  btreet  v.  Blag,  2  B.  &  AcL  &  E.  850 ;  and  see  Doe  d.  Robinson 

456;  Dawson  y.  ColUs,  IOC.B.523;  v.  Dobell,  1  Q.  B.  806 ;  Bridges  y. 

see  ante,  p.  198.  BotU,  33  L.  J.  C.  P.  838. 
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Contracto 
reserving 
option  to 
rescind  in 
certain 
erents. 


notice  to  be  given  by  either  party  to  put  an  end  to  the  en- 
gagement. In  the  hiring  of  menial  or  domestic  servants 
the  contract  is  by  custom  determinable  by  a  month's  notice 
on  the  part  of  the  servant,  and  by  a  month's  notice  or  pay- 
ment of  a  month's  wages  on  the  part  of  the  master  (a) .  In 
the  absence  of  express  stipulation  to  the  contrary,  this 
custom  applies  to  the  engagement  of  a  head-gardener  {b) ; 
of  a  person  hired  to  assist  in  gaMen  and  stables  (c);  of  a 
huntsman  (c?) ;  not  to  the  engagement  of  a  governess  (e).' 
So,  in  engagements  of  service  in  particular  trades  and  busi- 
nesses, the  custom  in  the  trade  or  business  to  determine 
the  contract  by  notice  is  incorporated  into  the  contract, 
unless  the  express  terms  of  the  contract  exclude  the  cus- 
tom (/). 

Agreements  for  the  sale  of  land  are  often  made  determi- 
nable in  the  case  of  difficulties  arising  as  to  their  completion. 
A  proviso  in  a  contract  of  sale  of  land,  that  if  the  vendor 
cannot  deduce  a  good  title,  or  the  purchaser  shall  not  pay 
the  money  on  a  certain  day,  the  contract  shall  be  void,  in 
general,  gives  an  option  to  either  party  to  rescind  the  con- 
tract upon  the  specified  default  of  the  other,  but  does  not 
enable  either  to  take  advantage  of  his  own  wrong  by  avoid- 
ing the  contract  upon  his  own  default  {g) . 

Under  a  condition  of  sale  that,  if  the  purchaser  should 
raise  objections  to  the  title  which  the  vendor  should  not  be 
able  or  willing  to  remove,  the  vendor  should  be  at  liberty 
to  rescind  the  contract,  the  vendor  has  an  option  to  rescind 
the  contract,  upon  such  objections  being  insisted  on ;  but  he 
must  exercise  such  option  bona  fide  and  upon  reasonable 
grounds.  He  is  bound  to  answer  the  requisitions  of  the  pur- 
chaser in  order  to  give  him  an  opportunity  of  accepting  the 
title  (h) ;  and  the  purchaser  is  entitled  to  waive  the  objection 


(a)  Nofolan  t.  Ablett,  2  C.  M.  &  B. 
64. 

(h)  Nowlan  y.  Ablett,  supra. 

(c)  Johnson  y.  Blenkensopp,  5  Jar. 
870. 

(d)  Nicoll  ▼.  Oreavesy  17  C.  B.  N. 
S.  27  ;  83  L.  J.  C.  P.  259. 

(e)  Todd  v.  Kerrich,  8  Ex.  151. 
if)  Parker  v.  Ibbetsony  4  C.  B.  N. 


S.  346;  27  L.  J.  C.  P.  236;  ante, 
p.  114. 

(^)  Roberts  t.  Wyatt,  2  Taunt.  268 ; 
Rippinghall  v.  Iloydy  5  B.  &  Ad.  742, 
749. 

(A)  Oreaves  v.  WUson,  25  Beavan, 
290 ;  27  L.J.  C.  546 ;  Turpin  y.  Cham- 
bers, 29  Beay.  104 ;  30  L.  J.  C.  470  ; 
and  see  Tanner  y.  Smith,  10  Sim.  410 ; 
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on  finding  that  the  vendor  is  unable  or  unwilling  to  remove  Contracu 

..    /    X  reaerving 

"t  \^)  •  option  U» 

Where  the  condition  was  that,  in  case  of  any  objections  J^J^Sa  ^ 
or  requisitions  being  delivered  with  which  the  vendor  should  eyente. 
be  unable  or  unwilling  to  comply,  the  vendor  should  have  the 
option  to  rescind  the  contract,  ^'notwithstanding  any  attempt 
made  to  remove  or  comply  with  any  such  objection  or  requi- 
sition,''  it  was  held  that  the  vendor  might  exercise  the  op- 
tion of  rescinding,  notwithstanding  attempts  made  to  answer 
the  requisitions,  provided  it  was  exercised  within  a  reason- 
able  time  {b).  Under  conditions  similar  to  those  above 
mentioned  the  option  may  be  exercised  after  the  day  speci- 
fied for  the  completion  of  the  contract  (c) .  But  where  the 
vendor,  upon  being  applied  to,  expressly  refused  to  rescind 
the  contract,  insisting  that  he  could  make  a  good  title  and 
that  he  would  enforce  the  contract,  it  was  held  that  he  could 
not  afterwards  elect  to  rescind  under  such  condition  {d), 

A  lease  of  mines,  reserving  a  royalty  rent  for  every  ton 
of  coal  raised,  contained  a  proviso  that  the  lease  should  be 
void  if  the  tenant  ceased  working  for  two  years ;  it  was  held 
that  the  lease  was  voidable  only  at  the  option  of  the  lessor, 
and  that  the  tenant  could  not  avoid  it  by  his  own  default  {e). 
A  lease  contained  a  proviso  that  if  the  rent  should  be  in 
arrear  for  twenty-one  days,  or  if  any  of  the  covenants  should 
be  broken,  the  term  thereby  granted  should  be  void,  and  it 
should  be  lawful  for  the  landlord  to  re-enter ;  it  was  held 
that  a  breach  of  covenant  rendered  the  lease  voidable  only 
at  the  option  of  the  landlord,  and  that  he  waived  his  right 
to  avoid  it  by  a  subsequent  receipt  of  rent  (/).  So,  a  proviso 
in  a  lease  for  years  that,  if  the  rent  shall  be  unpaid  for  forty 
days,  the  lease  shall  be  void,  does  not  make  it  voidable  by 
the  lessee  upon  default  in  payment  of  the  rent,  but  only 


Gardom  y.  Lee,  8  H.  &  C.  661 ;  84  L.  (e)  lb. ;  Hoy  y.  SmythieM,  22  Beay. 

J.  Ex.  113  ;  Morleif  y.  Cook,  2  Hare,  510. 

106 ;  Page  y.   Adam,  4  Beay.   269 ;  {dS  Gardom  y.  Lae,  8  H.  &  C.  661 ; 

M'Oulloch  y.  Gregory,  1  K.  &  J.  286,  84  L.  J.  Ex.  118. 

295.  («)  Doe  d,  Bryan  y.  Bancks,  4  B. 

(a)  Duddell  y.  Simpeon,  L.  Bep.  1  &  Aid.  401 ;  and  see  RoherU  y.  Davey, 

Eq.  578  ;  35  L.  J.  C.  451.  4  B.  &  Ad.  66^. 

(6)   Vettry  of  Shorediteh  y.  Hughes,  if)  Amshy  y.  Woodward,  6  B.&  C. 

17  C.  P.  N.  S.  137  ;  33  L.  J.  C.  P.  849.  519. 


424 


CHAP.  IV.   THE   DISCHAEGE   OF   COKTRACTS. 


makes  it  voidable  against  him  (a) .  By  an  agreement  for  a 
tenancy  the  tenant  was  to  erect  a  shop-front,  and  if  he  did 
not  within  three  months,  the  agreement  was  to  be  nnll  and 
void ;  it  was  held  to  be  voidable  in  such  event  at  the  elec- 
tion of  the  lessor  only  (6) . 

By  a  deed  of  composition  and  release  between  the  defend- 
ant and  his  creditors,  the  defendant  covenanted,  amongst 
other  things,  to  insure  his  life  for  £1000  for  three  years  for 
the  security  of  his  creditors,  with  a  proviso  that  in  case  he 
should  make  default  in  such  insurance  the  deed  should  be 
utterly  void  to  all  intents  and  purposes ;  it  was  held  that  upon 
such  default  the  deed  was  voidable  only  at  the  option  of  the 
creditors,  but  that  the  plaintiff,  a  creditor,  having  accepted 
a  benefit  under  it  after  such  default,  could  not  afterwards 
avoid  it  (c). 


Chap.  IV.  Sect.  II.  Alteration  of  Wkittbn  Instrument. 
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Alteration   Ip  a  deed  is  altered  in  a  material  point  by  the  obligee  or 
party  with-  Covenantee,  without  the  consent  of  the  other  party,  as  by  an 
imt^of  Se*  iJiterlineation,  addition,  erasure^  or  by  drawing  a  pen  through 
other.         a  line  or  a  word,  the  deed  is  thereby  avoided  {d) ;  and  the 
same  rule  extends  to  contracts  in  writing  not  under  seal  (e) . 
The  object  of  this  rule  is  said  to  be  to  deter  persons  from  at- 
tempting fraud  by  means  of  alterations  in  documents  (/). 

If  a  deed  or  written  contract  is  altered  in  a  material  point 


(a)  Rede  t.  Parr,  0  M.  &  S.  121. 

(h)  Doe  d.  Nash  v.  Birch,  1  M.  & 
W.  402. 

(c)  Byde  t.  WaiU,  12  M.  b  W. 
254 ;  and  see  Hughes  ▼.  Palmer,  19  G. 
B.  N.  S.  893  i  84  L.  J.  C.  P.  279. 

({Q  Piffots  case,  11  Co.  Hep.  27  a  ; 


Bheppard*B  Touchstone,  68,  69. 
(e)  Master  v.  Miller,  4  T.  B.  320  ; 

5  ib.  367 ;   Davidson  y.  Cooper,  13  M. 

6  W.  343,  352  ;  Mollet$  y.  Wacker- 
harth,  5  C.  B.  181,  194. 

(/)  Master  y.  MUler,  4  T.  R.  820, 
329,  345. 
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by  a  stranger  to  the  contract,  without  the  knowledge  of  the  Alteration 
promisee,  but  whilst  the  instrument  is  in  his  possession  or  g^^* '  "*"' 
under  his  care,  the  instrument  is  thereby  avoided  (a) .    This 
rule  is  founded  on  the  principle  that  a  party  who  has  the 
custody  of  an  instrument  made  for  his  benefit  is  bound  to 
preserve  it  in  its  original  state  {b) . 

An  alteration  made  by  a  stranger,  whilst  the  document  is 
not  in  the  care  and  custody  of  the  party  claiming  the  benefit 
of  it,  does  not  affect  its  legal  validity.  An  award  having 
been  made  and  signed  ready  for  delivery,  the  umpire  before 
delivery  altered  the  sum  awarded  ;  it  was  held  that  the  alte- 
ration of  the  award  by  the  umpire  after  his  authority  was  at 
an  end  was  the  same  as  if  it  had  been  made  by  a  stranger, 
and  that  the  award  remained  good  for  the  original  sum  (c). 

What  are  material  alterations  will  appear  from  tbe  follow-  Matemi 
ing  decisions  : — ^An  alteration  in  a  sale  note  of  goods  made 
by  the  seller,  without  the  consent  of  the  buyer,  adding  the 
words,  '^  such  part  as  may  be  damaged  to  be  taken  at  such 
allowance  as  shall  be  settled  by  two  experienced  brokers,'' 
was  held  to  be  a  material  alteration  which  avoided  the  con- 
tract {d) .  A  sale  note  of  goods  by  sample  was  altered  by 
the  buyer,  without  the  consent  of  the  seller,  inserting  after 
the  word  sample  the  words  "  of  their  own  manufacture  ;"  it 
was  held  that,  whether  those  words  had  reference  to  the  bulk 
of  the  goods  or  to  the  sample  only,  the  alteration  was  ma- 
terial and  avoided  the  contract  (a) . 

A  policy  of  insurance  on  a  ship  and  cargo  in  general 
terms  was  altered,  after  the  underwriter  had  signed  it  and 
without  his  consent,  by  the  insertion  by  the  insured  of  cer- 
tain specific  goods ;  the  alteration  was  held  to  be  material  and 
to  avoid  the  policy  (/) .  So,  where  the  insured,  after  subscrip- 
tion by  the  underwriter  and  without  his  consent,  altered  the 
time  of  warranty  of  sailing  of  the  ship  insured,  it  was  held 


(a)  Piffofs  ecue,  11  Co.  Bcp.  27  h  ;  (c)  Henfree  t.  Bromley^  6  East,  309. 

Davidson  t.  Cooper^  11 M.  &  W.  778;  (rf)  Pov:eU  y.  Divett,  15  East,  29. 

13  ib.  343.  (e)  Mollett  y.   Wackerharth,  6   O. 

(J)  Davidson  r.  Cooper,  13  M.  &  W.  B.  181. 

843, 352 ;  Burekfidd  y.  Moore,  3  £.  &  (/)  Langhom  y.  Cologan,  4  Taunt. 

B.  683,  687.  330. 
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that  the  alteration  was  material^  and  the  underwriter  dis- 
charged from  the  contract  (a) ;  and  where  a  policy  of  insur- 
ance for  a  voyage  to  Portsmouth  was  altered^  with  the  con- 
sent of  some  of  the  underwriters,  by  inserting  after  Ports- 
mouth the  words  ^'or  Weymouth/'  it  was  held  that  the 
alteration  avoided  the  policy  against  an  underwriter  who  was 
ignorant  of  the  alteration  (&). 

Ai^  alteration  of  a  guarantee  not  under  seal,  by  the  addi- 
tion of  a  seal  to  the  signature  of  the  defendant,  so  as  to 
make  it  purport  to  be  the  deed  of  the  defendant,  was  held 
to  be  a  material  alteration  which  vitiated  the  instrument  (c) . 

The  alteration  of  the  date  of  a  bill  of  exchange  is  a  ma- 
terial alteration  which,  if  not  made  with  the  consent  of  all 
parties,  avoids  the  bill  (d) .  So,  the  alteration  of  a  joint  pro- 
missory note  into  a  joint  and  several  promissory  note,  with- 
out the  consent  of  one  of  the  makers,  was  held  to  avoid  it 
against  him  (e).  The  alteration  of  a  joint  and  several  pro- 
missory note  by  the  addition  of  another  maker  was  held  to 
be  material,  and  to  discharge  a  previous  maker,  without 
whose  consent  the  note  was  so  altered  (/).  The  addition  of 
a  memorandum  written  in  a  corner  of  a  promissory  note 
without  the  consent  of  the  maker, ''  interest  to  be  paid  at  £6 
per  cent,  per  annum,''  was  held  to  be  a  material  alteration 
which  vitiated  the  note  {g) . 

The  addition  to  the  acceptance  of  a  bill  of  exchange  of 
the  words  "payable  at  A.,"  without  the  consent  of  the 
acceptor,  is  a  material  alteration  and  avoids  the  bill ;  for  it 
purports  that  the  bill  may  be  presented  at  a  place  which  the 
acceptor  did  not  intend  {h).  For  the  same  reason,  the  alte- 
ration of  a  bill  accepted  payable  at  B.  &  Co.'s,  by  substitut- 
ing E.  &  Co.'s  for  B.  &  Co.'s,  without  the  consent  of  the 


(a)  FairUe  v.  ChrUtie^  7  Taunt. 
416. 

ih)  Campbell  v.  Christie,  2  Stark.  64. 

(c)  Davidson  r.  Cooper,  11  M.  &W. 
778  ;  18  ib.  343. 

{d)  Master  y.  MUler,  4  T.  B.  820 ; 
and  see  Alderson  r.  LangdaU,  8  B.  & 
Ad.  660  ;  Atkinson  v.  Hatcdon,  2  A. 
&  B.  628 ;  Langton  y.  Lazarus,  6  M. 
&  W.  629. 

(e)  Perring  v.  Hone,  4  Bing.  28. 


{J)  Gardner  v.  Walsh,  6  £.  &  B. 
88,  oyeiTuling  Cation  v.  Simpson,  8  A. 
&  E.  136 ;  and  see  Oould  y.  Coombs, 
1  C.  B.  543. 

(g)  Warrington  y.  Earlg,  2  £.  &  B. 
763. 

(A)  Burchfield  y.  Moore,  3  E.  &  B. 
683 ;  23  L.  J.  Q.  B.  261 ;  Cowie  y. 
HaUaU,  4  B.  &  Aid.  197 ;  CalveH  y. 
Baker,  4  M.  &  W.  417  ;  and  see 
Crotty  y.  Hodges^  4  M.  &  G.  661. 
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acceptor^  was  held  to  be  material  and  to  discharge  the 
acceptor  (a).  But  the  addition  to  the  acceptance  of  a  bill^ 
made  by  the  acceptor  himself  at  the  request  of  the  payee^  of 
the  words  "  payable  at  A.'^  was  held  not  to  be  so  material 
an  alteration  as  to  make  it  a  new  bill  requiring  a  new  stamp^ 
because  such  alteration  did  not  restrict  the  acceptance  {b). 

An  alteration  of  a  bill  drawn  and  accepted  payable  in 
France,  by  the  holder  inserting  a  fixed  rate  of  exchange  for 
.  the  payment^  was  held  to  be  such  a  material  alteration  as 
avoided  the  bill  (c) .  An  alteration  of  a  blank  indorsement 
into  a  special  indorsement  in  favour  of  the  holder  is  not 
material  and  does  not  avoid  the  instrument  (cQ . 

On  the  other  hand,  an  alteration  which  is  wholly  immate-  Immaterial 
rial  does  not  affect  the  validity  of  the  instrument  (a) ;  as 
in  the  following  cases : — In  a  bond  made  to  the  plaintiff, 
who  was  sheriff  of  the  county  of  Oxford,  but  was  not  so 
described  in  the  bond,  the  words  "  Sheriff  of  the  county  of 
Oxford  '*  were  added  to  the  name  of  the  plaintiff,  after  the 
delivery  of  the  bond ;  it  was  held  that  the  alteration  was  in 
a  point  not  material,  and  therefore  did  not  avoid  the  instru- 
ment (/).  The  defendant  gave  a  bond  to  the  plaintiff  con- 
ditioned to  pay  £100  by  six  equal  payments  of  £16..  13«.  4d, 
on  the  3rd  October  in  every  year  until  the  full  sum  of  '^  one 
pounds''  was  paid;  the  bond  was  left  in  the  custody  of  a  third 
person,  who  had  drawn  it,  and  who  afterwards  without  the 
knowledge  of  either  party  interlined  the  word  "  hundred " 
between  "  one ''  and  "  pounds ; ''  it  was  held  that  the  altera- 
tion was  immaterial  and  did  not  avoid  the  bond,  because  it 
did  not  alter  the  manifest  meaning  of  it  {g).  An  alteration 
of  an  instrument  by  correcting  the  Christian  name  of  a  per- 
son, which  had  been  incorrectly  stated  in  the  instrument, 
was  held  immaterial  and  not  to  vitiate  the  instrument  {h). 
The  defendant  was  tenant  to  the  plaintiff  of  a  farm  from 

(a)  Tidmarsh  v.  Oraver,  1  M.  &  S.  L.  Bep.  1  C.  P.  840,  368. 

785.  {e)  Sanderson  v.  Symonds^  1  B.  &  B. 

(6)  WalUr  ▼.  Cublev,  2  C.  &  M.  151.  426. 

(<?)  Hirtchfield  v.  Smia,  L.  R«p.  1  (/)  Pigoffa  c<ue,  11  Co.  Eep.  26  h. 

C.  P.  340 ;  36  L.  J.  C.  P.  177.  Q)   Waughy.  BtuseU,  6 Taunt.  707. 

(d)  Clark  ▼.  Piggott,  1  Salk.  126 ;  (A)  Tr9w  v.  BuHon,  1   C.   &  M. 

12  Mod.  198  J  Hirtchfield  v.  Smith,  533. 
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year  to  year  upon  certain  terms  as  to  the  mode  of  tillage 
contained  in  a  written  agreement  which  had  been  signed  by 
him,  and  which  appeared  to  have  been  altered  by  changing 
the  term  of  years  mentioned  in  it  from  seven  to  fourteen ;  it 
was  held  that  as  the  contract  of  the  parties  incorporated 
only  so  much  of  the  written  instrument  as  was  applicable  to 
a  yearly  holding,  the  duration  of  the  term  was  immaterial, 
and  the  alteration  in  it  did  not  affect  the  contract  (a). 

A  policy  of  insurance  on  a  ship  for  a  certain  voyage  and 
"  during  her  stay  ^'  at  certain  ports,  gave  in  express  terms 
liberty  "  to  sell,  barter,  load,  and  unload  goods  at  all  the 
ports ; ''  the  insured  added  the  words  "  and  trade "  after 
'^  stay "  and  submitted  the  alteration  to  the  underwriters, 
some  of  whom  assented  to  it,  and  others  refused  their  as- 
sent ;  in  an  action  against  one  who  refused,  it  was  held  that 
the  alteration  was  immaterial,  and  that  it  did  not  avoid  the 
policy  (6) . 

In  Pigofs  case  (c)  it  is  laid  down  that  "if  the  obligee 
himself  alters  the  deed,  though  it  is  in  words  not  material, 
yet  the  deed  is  void ; "  and  it  is  laid  down  in  Sheppard^s 
Touchstone  to  the  same  effect  that  "  if  the  alteration  be 
made  by  the  party  himself  that  owneth  the  deed,  albeit  it 
be  in  a  place  not  material,  and  that  it  tend  to  the  advantage 
of  the  other  party,  and  his  own  disadvantage,  yet  the  deed  is 
hereby  become  void"  {d).  But  it  does  not  appear  that  there 
are  any  decisions  which  support  this  proposition  to  its  full 
extent;  and  the  case  of  insurance  above  cited  seems  to 
establish  the  contrary  (e). 

Effect  of         An  instrument  vitiated  by  alteration  is  void  altogether,  so 
in  avoiding  that  it  is  no  longer  available  even  as  to  those  of  its  terms 
m^r**^"  which  are  not  affected  by  the  alteration  (/).     Thus,  a  bill  of 
exchange  having  been  altered  by  inserting  the  words  ''  pay- 
able at  A.'^  without  the  consent  of  the  acceptor,  though  the 
effect  of  such  words  did  not  restrict  the  general  acceptance, 

(a)  Earl  Falmouth  v.  Roberta,  9  (d)  Shepp.  Touch,  p.  69. 

M.  &  W.  469.  (e)  San&rson  y.  ^monds,  tupra, 

(b)  Sanderson  y.  Stfmonds,  1  B.  &  (/)  MoUeU  y.  Wtuikerbarth,  6  0.  B. 
B.  426.                                                        181, 193  ;  per  Maule,  J.,  Burchjield 

(c)  11  Co.  27  &.  V.  Moore,  8  £.  &  B.  688. 
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yet  the  acceptance  was  held  to  be  wholly  avoided  (a).  So  it 
was  laid  down  in  Pigofs  case  (6),  ^'if  a  deed  contains  divers 
distinct  and  absolute  covenants,  if  any  of  the  covenants  are 
altered  by  addition,  interlineation,  or  rasure,  this  misfeas- 
ance ex  post  facto,  avoids  the  whole  deed/' — ^'  If  two  are 
bound  in  a  bond,  and  afterwards  the  seal  of  one  of  them  is 
broken  off,  this  misfeasance  ex  post  facto  avoids  the  whole 
deed  against  both  "  (c) .  But  if  several  persons  covenant  or 
bind  themselves  severally  to  pay  several  distinct  sums,  it  is 
as  several  deeds  written  in  one  and  the  same  piece  of  parch- 
ment ;  and  the  breaking  off  of  the  seal  of  one  does  not  affect 
the  instrument  in  respect  to  the  others  {d). 

Where  the  acceptance  of  a  bill  of  exchange  is  avoided  by 
an  alteration  subsequently  made,  an  indorsee  taking  the  bill 
after  the  alteration,  though  without  notice  of  the  alteration, 
and  though  he  gave  value  for  it,  cannot  recover  against  the 
acceptor  (<?). 

A  deed  which  has  been  avoided  by  an  alteration,  though  Altered 
it  may  cease  to  have  any  operation  m  respect  of  pending  ayuUbic  to 
obligations  which  would  have  arisen  from  it  had  it  remained  ^ou»  nght. 
unaltered,  may  nevertheless  be  available  to  prove  a  right  or 
title  created  by  it  previous  to  the  alteration  (/) .  Thus,  the 
deed  of  settlement  of  a  company  executed  by  the  defendant 
was  materially  altered^  and  it  was  held  that  though  the 
liability  of  the  defendant  under  the  deed  might  be  extin- 
guished, the  deed  might  nevertheless  be  given  in  evidence  to 
prove  the  fact  of  the  defendant  being  a  shareholder,  without 
any  explanation  of  the  alteration  (g) .  A  deed  of  demise  con- 
taining covenants  was  cancelled  after  entry  and  the  accrual  of 
rent,  and  it  was  held  that  though  the  cancellation  might  ex- 
tinguish the  covenants,  the  deed  was  still  available  to  show 
what  estate  passed  under  it,  and  to  support  an  action  for  the 
rent  reserved  on  the  demise  (A).    A  bill  of  sale  of  goods  was 


(a)  Burchfleld  ▼.  Moor»^  tupra.  &  B.  688. 

(h)  II  Ck>.  Bep.  28  h.  (/)  See  Shaw  y.  Jaketnan,  4  East, 

(c)  Th.  201. 

{d)  MaihewtoiC s'  e<ue^  5  Co.  23  a ;  {g)  Agricultural  Caiile  Ins.  Co.  r. 

Collins  v.  JProsser,  1  B.  &  C.  682.  Fitzgerald,  16  Q.  B.  432. 

{e)  Master  v.  Miller,  4  T.  B.  320  ;  (A)  Lord  Ward  v.  Lumleg,  5  H.  & 

5  ib.  367  ;  Burchfield  r.  Moore,  3  £.  N.  87  ;  666 ;  29  L.  J.  Ex.  322. 
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altered  after  execution  by  disajinexing  the  inyentory  of  the 
goods  and  replacing  it  with  a  fair  copy ;  it  was  held  that  the 
property  in  the  goods  passed  under  the  bill  of  sale  and  re- 
mained in  the  assignee^  and  that  the  filing  of  a  copy  of  the  bill 
of  sale  under  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36,  was 
valid,  notwithstanding  the  previous  alteration  of  the  bill  (a). 

Alteration  An  alteration  may  be  accounted  for  and  explained  on  the 
or  mistake,  ground  of  accidcut,  and  evidence  may  be  adduced  to  show 
the  original  state  of  the  instrument  {b) ;  thus,  a  deed  from 
which  the  seal  had  been  torn  off  by  a  child  was  held  to  re- 
main valid  (c) ;  so,  a  deed  of  which  the  seal  was  eaten  off 
by  rats  (d).  So,  it  may  be  shown  that  the  alteration  was 
made  by  mistake  (e). 

Alteration       ^q  alteration  made  in  a  written  agreement  by  the  consent 
of  both        of  both  parties,  upon  a  change  of  intention  respecting  their 
parties.       contract,   becomes  a  new  agreement,  and  supersedes  the 
agreement  first  made  (/). 

But  where  the  instrument,  as  first  executed,  was  not 
what  the  parties  meant  to  execute,  and  was  not  in  the  state 
in  which  it  was  at  first  intended  to  be,  and  the  alteration  is 
made  only  to  put  it  in  the  state  in  which  it  was  originally 
intended  to  have  been,  this  is  not  the  case  of  substituting 
a  new  and  second  contract  in  the  place  of  a  preceding 
effectual  one,  upon  a  change  of  intention  in  the  parties ;  but 
merely  making  the  contract  what  it  was  originally  intended 
to  have  been  {g). 

The  distinction  between  an  alteration  made  for  the  pur- 
pose, or  with  the  effect,  of  substituting  a  new  agreement  for 
the  original  one,  and  an  alteration  made  merely  for  the  pur- 
pose of  correcting  a  mistake  in  the  original  agreement,  has 
a  peculiar  importance  where  the  agreement  is  of  a  nature 
to  require  a  stamp ;  because  in  the  former  case  the'  new 


(a)  Oreen  y.  Attenhorough,  3  H.  &  («)  Uaper^,  Birkhechy  16  East,  17 ; 
G.  468 ;  34>  L.  J.  Ex.  88.  Wilkinson  ▼.  Johnson,  3  B.  &  G.  428  ; 

(b)  Sheppard's  Touchstone,  69.  Novelli  v.  Rotsi,  2  B.  &  Ad.  767. 

(c)  Argoll  v.  CA«My ,Palm.  402, 403.  (/)  See  anU,  p.  413. 

{d)  Bolton  V.  Bishop  of  Carlisle,  {g)  Cole  y.  Parkin,  12  East^  471, 

2  H.  Bl.  259,  263.  476  j  Baihe  y.  Taylor,  15  East,  412. 
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agreement  would  require  a  new  stamp  (a)  ;  in  the  latter  the 
original  stamp  is  su£Scient  for  the  corrected  agreement^  un- 
less the  correction  itself  has  altered  its  nature  to  that  of  an 
agreement  requiring  a  di£ferent  stamp  {b) . 

A  promissory  note  was  originally  expressed  to  be  made 
'^  for  value  received/'  but  subsequently  altered  by  agree- 
ment of  the  parties  by  adding  the  words  "  for  the  goodwill 
of  the  lease  and  trade  of  Mr.  F.  K.^  deceased ; ''  it  was  held 
to  require  a  new  stamp^  because  the  words  added  made  a 
material  ateration  in  the  note  and  were  not  originally  in- 
tended to  be  inserted  (c).  A  bill  of  exchange  was  drawn 
and  accepted  on  the  1st  August  and  was  kept  by  the 
drawer  for  twenty  days^  when  it  was  agreed  by  the  drawer 
and  acceptor  that  the  date  should  be  altered  to  the  21st 
August,  and  the  bill  was  altered  accordingly  by  the  drawer 
and  negotiated,  but  without  a  new  stamp ;  it  was  held  that 
the  bill  by  the  alteration  became  a  new  bill,  and  required  a 
new  stamp  {d), 

A  bill  of  exchange  drawn  on  the  3rd  April  was  dated  by 
mistake  the  3rd  March  instead  of  the  3rd  April,  and  was 
accepted  in  that  form ;  afterwards  by  consent  of  all  par- 
ties the  date  was  altered  to  the  3rd  April  as  originally  in- 
tended ;  it  was  held  that,  as  the  alteration  was  in  further- 
ance of  the  original  intention  of  the  parties  and  to  correct  a 
mistake,  it  did  not  make  the  instrument  a  new  bill  and  a 
new  stamp  was  not  required  {e) .  A  bill  of  exchange  was 
intended  to  be  drawn  payable  to  order,  but  by  mistake  the 
words  "or  order''  were  omitted;  after  indorsement  the 
mistake  was  discovered,  and  was  corrected  by  the  consent 
of  all  parties ;  it  was  held  that  a  new  stamp  was  not  neces- 
sary (/) .  A  memorandum  added  to  the  acceptance  of  a  bill 
of  exchange  by  the  acceptor  at  the  request  of  the  payee 


(a)  Bowman  v.  Nichols  5  T.  B.  587 ; 
Bill  V.  Patten,  8  Eaat,  378  ;  KnUl  ▼. 
mUiams,  10  East,  431. 

{b)  Cole  Y.  Parkin,  12  East,  471 ; 
and  see  JIamelin  r.  Bruck,  9  Q.  B. 
306  ;  Bradley  y.  Bardtley,  14  M.  & 
W.  873. 

(c)  Knill  T.  Williamty  10  East,  431. 

(d)  Bathe  v.  Taylor,  15  East,  412 ; 


and  see  Cordtoell  y.  Martin,  1  Camp. 
79  ;  9  East,  190;  Outkwaite  t.  Lunt- 
ley,  4  Camp.  179. 

(«)  Jacob  V.  Hart,  6  M.  &  S.  142  ; 
Clifford  V.  Parker,  2  M.  &  G.  609. 

(/)  Kerehaw  v.  Cox,  3  Esp.  246  ; 
cited  in  Bathe  v.  Taylor,  16  East,  417; 
Byrom  v.  Thomson,  11  A.  &  E.  81 ; 
Cariee  v.  Taitertall,  2  M.  &  G.  890. 
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Alteration  maJdiig  it  payable  at  a  certain  place^  as  it  does  not  restrict 
of  bot?^.  the  acceptance^  is  not  such  an  alteration  as  makes  it  a  new 
**®*'  bill  and  requires  a  new  stamp  (a). 

A  policy  of  insurance  in  which  the  name  of  a  wrong  ship 
has  been  entered  by  mistake  may  be  afterwards  rectified 
without  a  new  stamp  (6) ;  but  a  policy  of  insurance  cannot 
be  altered  by  the  parties  agreeing  to  insert  a  new  subject  of 
insurance,  without  a  new  stamp  as  upon  a  new  policy  (c). 
A  policy  of  insurance,  through  a  misunderstanding  by  the 
broker  of  the  instructions  of  his  principal,  had  been  made  on 
^^  ship  and  outfit '*  instead  of  on  "  ship  and  goods,*'  and 
afterwards  with  the  consent  of  the  underwriters  it  was  al- 
tered to  "  ship  and  goods,''  but  without  a  new  stamp ;  it 
was  held  that  the  insured  could  not  recover  upon  the  policy 
as  on  ^^  ship  and  goods  "  for  want  of  the  proper  stamp  (d) ; 
nor  could  he  recover  upon  the  policy  as  originally  made  on 
"  ship  and  outfit,"  because  it  had  been  superseded  by  the 
new  policy  on  "  ship  and  goods"  (e). 

So  long  as  the  contract  remains  incomplete,  or,  as  it  is 
called,  in  fieri,  the  parties  may  make  what  alterations  they 
please ;  and  as  the  stamp  is  not  in  use  until  the  contract  is 
complete,  any  alteration  within  the  scope  of  the  stamp  will 
not  render  a  new  stamp  necessary  (/).  Bills  of  exchange  and 
promissory  notes  remain  in  fieri  until  the  liability  is  complete, 
and  until  then  they  maybe  altered  without  a  new  stamp  {g). 
An  accommodation  bill  or  note  is  not  considered  as  issued 
until  it  is  in  the  hands  of  some  person  entitled  to  recover 
upon  it ;  therefore  until  such  issue  it  may  be  altered  by  the 
parties  without  a  new  stamp  (h). 

A  deed  was  executed  with  a  blank  left  for  a  sum  of 
money  to  be  afterwards  ascertained  and  inserted,  and  the 
blank  was  afterwards  fiUed  up  with  a  certain  sum  by  con- 


(a)  JFalter  r.  Cubley^  2  C.  &  M 
151. 

{b)  Eobituan  ▼.  Touray,  1  M.  &  S 
217. 

(c)  mil  V.  Patteny  8  East,  373 
and  see  French  v.  Patten,  1  Camp.  72 

{d)  mil  V.  Patten,  8  East,  873. 

(tf)  French  y.  Patten,  9  East,  361 ; 
1  Camp.  72  ;  see  Sawtell  r,  Loudon, 
6  Tauut.  359. 


(/)  Jones  V.  Jones,  1 C.  &  M.  721 ; 
Spicer  t.  Burgess,  1  C.  M.  &  R.  129 ; 
Hudson  Y.  Revett,  5Bing.  868 ;  Ma- 
son Y.  Booth,  5  M.  &  S.  223. 

{g)  Webber  v.  Maddocks,  3  Camp. 
1  ;  Kennerlyy.  Nash,  1  Stark.  452; 
Walton  V.  Haetings,  4  Camp.  223. 

(A)  Downes  r.  Richardson,  5  B.  & 
Aid.  674  J  Tarleton  y.  Shinoler,  1  C, 
B.  812. 
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sent  and  in  the  presence  of  all  parties^  the  deed  was  held  to 
be  valid  on  the  ground  that  there  was  no  complete  execu- 
tion until  the  blank  was  filled  in  (a).  A  deed  was  executed 
by  the  defendant  whereby  he  covenanted  to  deliver  up  to 
the  plaintiff  certain  articles  "  as  per  schedule  annexed'' ;  at 
the  time  of  the  execution  of  the  deed  there  was  no  schedule 
annexed^  but  it  was  annexed  after  the  execution  by  an  agent 
of  both  parties ;  it  was  held  that  the  schedule  formed  no 
part  of  the  deed  (b). 

Where  a  written  document  is  produced  containing  a  ma-  Party  pro- 
terial  alteration^  it  lies  upon  the  party  producing  it  to  ex-  t^!^5i- " 
plain  the  alteration,  &o  as  to  show  that  it  does  not  affect  the  ff°™^ 
validity  of  the  instrument  in  respect  of  the  issue  which  it  is  the  altem* 
produced  to  prove  (c) ;  but  he  is  not  bound  to  account  for  al-  ^^^' 
terations  which  are  not  material  to  that  issue  {d).     In  an 
action  on  the  acceptance  of  a  bill  of  exchange  in  which  the 
defendant  pleaded  a  traverse  of  the  acceptance,  the  plain- 
tiff put  in  the  bill,  which  appeared  to  have  been  altered 
from  "  three ''  months  to ''  two  "  months,  but  offered  no  evi- 
dence to  account  for  the  alteration;  it  was  held  that  the 
jury  could  not,  on  mere  inspection  of  the  bill,  decide  whether 
it  was  altered  at  the  time  of  making,  and  that  the  plaintiff 
must  be  nonsuited  (0). 

In  general,  the  loss  of  a  deed  or  written  agreement  does  Lom  of 
not  4iffect  the  right  of  a  party  arising  out  of  the  contract  ^!^  ^' 
contained  in  it,  further  than  occasioning  a  difficulty  of  proof.  ™«^*' 
He  is  entitled,  upon  proof  of  the  loss,  to  give  secondary 
evidence  of  the  contents  of  the  instrument  (/) ;  and  such 
evidence  is  admissible  even  in  the  case  of  a  written  con- 


(a)  Sndton  y.  Bsveti^  5  Bing. 
868,  where  see  the  obseirationfl  of 
Beet,  G.  J.,  as  to  the  effect  of  an  alte* 
ration  of  a  deed  with  the  aaaent  of 
parties,  p.  888;  and  see  as  to  the 
execution  of  a  deed  with  a  blank  to 
be  afterwards  filled  up,  anie,  p.  79. 

(h)  Week9  T.  MaUlardet,  U  East, 
668. 

(0)  Meuman  ▼.  IHehi%»o%  5  Bins. 
188 ;  KnigJd  y.  ClemmUi,  8  A.  &  £. 
215,  220;  per  Parke,  B.,  Sari  Fal- 


mouth y.  Bobertt,  9  M.  &  W.  469, 
471 ;  Parry  r.  NichoUon,  13  M.  &  W. 
778,  779 ;  Cariu  r.  TatUrtall,  2  M. 
&  Gh.  890;  Clifford  y.  Parker^  2  M. 
&  Qt  909 

{d)  Sibley  y.  Pi$her,  7  A.  &  E.  444. 

(«)  Knigki  y.  Clementt^  8  A.  &  E. 
215 ;  and  see  Clifford  y.  Parker^  2 
M.  &  G.  909. 

(/)  Read  y.  BrookmaHy  8  T.  B. 
151 ;  see  Taylor  on  Eyidenoe,  4th  ed. 
414. 
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tract  within  the  Statute  of  Frauds  (a),  or  of  a  written  pro- 
mise to  pay  a  debt  barred  by  tho  Statute  of  Limitations  {b), 
which  are  required  by  those  statutes  to  be  in  writing. 
Loss  of  An  exception  to  the  general  rule  occurs  in  the  case  of 

^^^nt.  iiegotiable  instruments,  which  are  regulated  by  the  custom 
of  merchants.  The  holder  of  a  negotiable  bill  or  note  can- 
not insist  upon  payment  without  producing  and  offering  to 
deliver  up  the  instrument  (c).  The  same  rule  does  not 
apply  to  a  non -negotiable  bill  or  note  (d)  ;  but  it  applies  to 
a  negotiable  bill  or  note,  although,  when  lost,  it  was  in  a 
non-negotiable  state,  as  a  bill  or  note  payable  to  order 
and  lost  before  indorsement  (e).  In  an  action  brought 
upon  a  bill  or  note,  the  defence  that  the  instrument  is  lost 
must  be  specially  pleaded,  and  if  merely  the  making  of  the 
instrument  is  denied,  upon  the  trial  of  such  issue  the  or- 
dinary rule  applies,  that  upon  satisfactory  evidence  being 
given  to  account  for  its  non-production,  secondary  evidence 
of  its  contents  is  admissible  (/). 

Courts  of  equity,  however,  grant  relief  against  the  loss 
of  a  negotiable  instrument  by  compelling  the  party  liable 
upon  it  to  pay,  upon  the  loser  giving  to  him  a  sufficient  in- 
demnity against  future  claims  {g) ;  and  now  a  similar  relief 
may  be  obtained  by  the  loser  in  the  Courts  of  Common  Law, 
under  the  C.  L.  P.  Act,  1854,  17  &  18  Vict.  o.  125,  s.  87, 
whereby  it  is  enacted  that  "  in  case  of  any  action  founded 
upon  a  bill  of  exchange,  or  other  negotiable  instrument,  it 
shall  be  lawful  for  the  Court,  or  a  judge,  to  order  that  the 
loss  of  such  instrument  shall  not  be  set  up,  provided  an  in- 
demnity is  given,  to  the  satisfaction  of  the  Court,  or  judge, 
or  a  master,  against  the  claims  of  any  other  person  upon 
such  negotiable  instrument'^  (h). 


(a)  See  Nichol  v.  Beaiwich,  28  L.  J. 
Ex.4. 

(h)  Hcttfdon  V.  WiUiinM,  7  Bing. 
163. 

(c)  Hansard  t.  Rohinaonf  7  B.  & 
C.  90  J  Ramuz  v.  Crowe^  1  Ex.  167 ; 
Crowe  V.  Clay,  8  Ex.  295  ;  9  Ex.  604. 

(d)  Wain  ▼.  Bailey,  10  A.  k  E.  616; 
Chamley  y.  Grundy,  14  C.  B.  608. 


(«)  Eanmz  v.  Crowe,  1  Ex.  167. 

(/)  BlacHi  V.  Pidding,  6  C.  B. 
196 ;  Chamley  v.  Cfrundy,  14  C.  B. 
608. 

(y)  See  Hantard  y.  Bobinson,  7  B. 
&  C.  90,  96 ;  B jles  on  Bills,  8th  ed. 
854. 

(h)  See  Noble  y.  Bank  of  England^ 
2  H.  &  G.  855 ;  88  L.  J.  Ex.  81. 
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Chap.  IV.  Sect.  III.  Pbepoemance  op  Contbact. 


Performance  486 

Ten  der  of  Feifonnance 435 

Performance  in  particular  In- 
BtanceB : — 

Payment  of  Money    436 

SaleofGooda 437 

Saleof  Land  439 


Time  of  Performance 440 

Where  no  Time  appointed  443 
Coustmctionof  Contracts  as 

to  Time  444 

Belief    in    Equity    against 

Lapse  of  Time  447 

Place  of  Performance    448 


A  Contbact  may  be  discharged  by  performance.  A  promise  Perform- 
may  be  capable  of  performance,  independently  of  any  act  or  *^®®' 
concurrence  on  the  part  of  the  promisee,  or  it  may  be  inca- 
pable of  complete  performance  without  some  act  or  concur- 
rence on  his  part ;  thus,  if  a  person  undertakes  to  pay  money 
or  deliver  goods  to  another,  he  engages  to  do  an  act  which 
he  cannot  completely  perform  without  the  concurrence  of  the 
other  party  in  accepting  the  goods  or  the  money  (a) . 

Where  the  performance  of  the  promise  is  independent  of 
the  concurrence  of  the  promisee,  the  promisor  is  bound  to 
the  promisee  for  its  complete  performance  at  all  events, 
although  it  may  depend  upon  the  concurrence  of  a  third 
party  over  whom  the  promisor  has  no  control  (b). 

Where  the  performance  of  the  promise  is  dependent  Tender  of 
upon  the  concurrence  of  the  promisee,  and  cannot  be  com-  S^ce!™* 
pleted  without  some  act  on  his  part,  the  promisor  is  not  re- 
sponsible  for  the  promisee  withholding  his  concuirent  act ; 
in  such  case  the  promisor  diacharges  his  liability  by  doing 
all  that  is  necessary  on  his  part,  so  that  the  promisee  has 
the  opportunity  of  accepting  a  complete  performance  (c). 

The  performance  which  is  necessary  to  discharge  a  cour  Perform- 
tract  must  be  in  strict  accordance  with  the  terms  of  the  con-  b^*j^^. 
tract,  as  appears  in  the  foUowini?  instances  : —  |^«  *^  ^® 

A  i.  X     •  •     1-      1  T  i."L  •  1   «!.  •     termsofthe 

A  covenant  to  msure  is  broken  it  the  premises  are  leit  m  contract, 
part  uninsured  for  any  time,  although  afterwards  wholly  in- 
sured, and  although  no  loss  has  occurred  from  the  defective 


(a)  See  Startup  r.  Maedonald,  6 
M.  &  G.  593,  610. 


{h)  See  ante,  p.  369. 

(o)  See  "  Tender,"  poH,  p.  461. 

2f  2 
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inBurance  (a).  A  coyenant  to  insure  in  the  names  of  certain 
persons  was  held  not  to  be  performed  by  an  insurance 
effected  in  those  names  jointly  with  that  of  the  coven- 
antor (6).  A  contract  providing  for  keeping  up  the  insurance 
of  a  ship  was  held  to  be  broken  by  failing  to  keep  the  ship 
actually  insured  for  three  days^  although  the  usual  slip  for 
the  insurance  had  been  delivered  by  the  underwriters,  in  ac- 
cordance with  which  the  policy  was  afterwards  executed,  and 
no  loss  was  sustained  by  the  omission  (c). 

In  an  action  for  a  breach  of  a  covenant  in  a  farming  lease 
in  selling  a  quantity  of  farmyard  manure  and  allowing  it  to 
be  carried  off  the  premises,  the  defendant  pleaded  that  he 
brought  back  a  greater  quantity  of  manure  and  of  better 
quality  in  place  of  that  carried  off;  but  the  plea  was  held 
bad  as  substituting  a  performance  different  from  that  con- 
tracted for  ((2). 

Where  a  party  had  contracted  to  deliver  up  a  lease,  it  was 
held  that  he  did  not  perform  his  contract  by  delivering  it  up 
cancelled  with  the  seal  cut  off,  although  the  term  had  ex- 
pired and  the  instrument  had  no  further  operation  (e). 

Perfonn-  In  a  contract  to  pay  money  the  debtor  performs  his  pro- 
•DMofoon-  jnigg  \yj  paying  the  money  at  the  time  and  in  the  manner  re- 
pay money,  qaired  by  the  terms  of  the  contract ;  the  performance  of  a 
contract  to  pay  money  is  commonly  known  by  the  term  pay- 
ment. The  term  payment  is  also  used  to  designate  the 
giving  and  acceptance  of  money  in  satisfiGU^tion  of  debts, — 
not  in  strict  performance  of  the  contract  to  pay  them,  but 
after  a  default  has  been  made  in  payment  according  to  the 
contract,  and  a  right  of  action  has  consequently  accrued  for 
the  breach  of  contract ;  the  payment  is  then  made  in  satis- 
&ction  of  the  right  of  action.     Payment  in  satisfaction  will 


(a)  PmnuaU  r.  Mafifome,!!  Q.  B.  Qi)  FmmidUY.Harbarne,  11  Q.  B. 

Ses  ;  relief  may  be  obtained  against  a  868. 

forfeiture  for  breach  of  a  eoTenant  to  (o)  Parry  ▼.  Oreat  Skip  Cbflapai»)r» 

inaure  against  Iom  by  fire  where  no  4  B.  &  S.  556  ;  88  L.  J.  Q.  B.  41. 

loes  has  happened,  in  certain  cases,  (J)  ImK  t.  LiUie^  6  H.  &  N.  166 ; 

under  the  statutes  22  &  28  Vict.  c.  86,  80  L.  J.  Ex.  25. 

s.  4, 6  ;  and  the  C.  L.  P.  Act,  1860, 28  (s)  Riekardton  t.  Bame9,  4  Bx. 

&  24  Vict  c.  126,  s.  2.  128. 
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be  treated  of  amongst  the  modes  of  discharging  rights  of 
action  arising  out  of  contracts  after  breach  (a) . 

Besides  the  mere  deliveiy  of  money^  there  are  other  trans- 
actions which  may  become  by  agreement  of  the  parties  equi- 
valent to  payment;  and  may  be  so  called,  as  a  set-off  of  mu- 
tual debts,  delivery  of  goods  instead  of  money,  etc. ;  these 
will  be  more  conveniently  noticed,  once  for  all,  in  treating 
of  payment  in  satisfaction  (A). 

Upon  a  contract  for  the  sale  and  delivery  of  goods  the  p  - 
seller  must  deliver  the  exact  quantity  conti^Ekcted  for,  and  uioeofoon. 
does  not  perform  the  contract  on  his  part  by  delivering  a  the  saie'of 
larger  quantity  which  he  insists  upon  the  buyer  accept-  ^^^^^!^  ^ 
ing  (c) ;  in  such  case  the  buyer  is,  in  general,  entitled  to  re- 
fuse the  whole  (d).  So,  if  the  seller  delivers  a  smaller  quan- 
tity of  goods  than  is  contracted  for  in  discharge  of  his  con- 
tract, it  is  not  sufficient,  and  such  smaller  quantity  may 
be  refiised  by  the  purchaser  {e)  ;  but  if  the  purchaser  ac- 
cepts the  quantity  delivered,  the  seller  is  entitled  to  recover 
from  him  the  price  of  the  goods  so  accepted  (/). 

In  contracts  for  the  sale  of  goods  the  quantity  of  goods  to 
be  delivered  is  sometimes  specified  with  the  addition  ''  more 
or  less/'  in  such  cases  the  quantity  which  the  seller  may  de- 
liver in  fulfilment  of  his  contract  has  certain  reasonable 
limits  of  allowance  according  to  the  circumstances  of  each 
case  ig)  9  flO>  ^^  *  contract  to  deliver  ''  about  '^  a  specified 
quantity  of  goods  (%).  Under  a  contract  to  seU  and  deliver 
a  certain  quantity  of  goods  then  being  in  a  warehouse  in 
Liverpool,  the  giving  a  delivery  order  of ''  abouf  the  quan- 
tity, evidence  being  admitted  of  a  usage  of  warehonsemen 


(a)  See  pott^  Chap.  IV,  Sect  YII, 
*•  Payment." 

On  Qeepagtf  p.  474. 

(c)  CrosM  T.  JSsfUn,  2  B.  &  Ad.  106 ; 
IHxon  T.  Fletcher,  8  M.  &  W.  146 ; 
Bart  T.  MUU,  15  M.  &  W.  85 ;  and 
aee  Ounliffe  r,  Harrieon,  6  Ex.  90S. 

{d)  lb. ;  Levv  v.  Oreen,  8  E.  &  B. 
75  ;  27  L.  J.  Q.  6.  Ill ;  28  ib.  819. 

(e)  Waddington  v.  Oliver,  2  B.  & 
P.  N.  B.  61 ;  Oxendale  ▼.  Weiherell^ 


9 B.  &  0.  886 :  Hoarey.  Itmime^f^'R. 
&  N.  19  ;  29  L.  J.  Ex.  73. 

(/)  Morgan  r.  Oath,  8  H.  &  C. 
748 ;  84  L.  J.  Ex.  165. 

(jg)  See  Crou  ▼.  Eglim,  2  B.  &  Ad. 
106 ;  CochereU  ▼.  AucompU,  2  C.  B, 
N.  S.  440;  26  L.  J.  C.  P.  194  ;  CHbbe 
T.  Orag,  2  H.  &  N.  22 ;  26  L.  J.  Ex. 
286. 

(h)  Bourne  y.  Segmonr,  16  C.  B, 
387. 
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there  not  to  accept  delivery  orders  in  any  other  form,  was 
held  to  be  a  sufficient  performance  (a). 
Aatothe  TJpou  a  Contract  for  the  sale  and  delivery  of  goods  the 
^egoo<U.  seller  must  also  observe  any  warranty  or  stipulation  as  to 
the  quality  of  the  goods.  Upon  a  contract  of  sale  of  a  spe- 
cific chattel  the  promise  of  the  vendor  is  performed  by  the 
delivery  of  the  chattel  sold,  although  there  may  be  defects 
in  the  chattel ;  the  vendor  is  not  responsible  for  defects,  un- 
less he  has  been  guilty  of  fraud,  or  has  warranted  the  qua- 
lity of  the  chattel  {h) .  K  the  contract  contains  a  warranty  by 
the  seller  of  the  quality  of  the  chattel,  a  mere  breach  of  the 
warranty  does  not  entitle  the  purchaser  to  refuse  or  return 
the  chattel,  unless  he  has  specially  stipulated  in  the  contract 
for  the  right  to  do  so,  or  has  made  the  contract  conditional 
upon  the  warranty ;  but  it  only  gives  him  a  right  of  action 
for  the  breach  of  warranty  (c) . 

Upon  a  contract  for  the  sale  of  goods  by  description  or 
sample  the  seller  must  deliver  goods  agreeing  with  the  de- 
scription or  sample  by  which  they  are  sold  (d) ;  and  if  the 
goods  do  not  agree  with  the  description  or  sample,  the  pur- 
chaser may  refuse  to  accept  them  (e) .  The  plaintiff,  having 
contracted  to  supply  coals  to  the  defendant  of  a  certain  de- 
scription, delivered  some  of  that  description  and  some  of  an 
inferior  quality  mixed  together ;  it  was  held  that  as  they  were 
mixed,  the  whole  of  the  coals  were  to  be  considered  as  not 
according  to  the  contract,  and  the  defendant  was  entitled  to 
refuse  to  accept  them  (/).  On  a  sale  by  sample  without  a 
warranty,  the  contract  is  discharged  by  delivery  of  goods 
corresponding  with  the  sample,  and  the  purchaser,  in  the 
absence  of  fraud,  is  not  answerable  for  any  defect  in  the 
goods,  provided  they  agree  with  the  sample  {g) . 


(a)  Moore  v.  Campbell,  10  Ex.  323 ; 
23  L.  J.  Ex.  810. 

(b)  See  aiUe,  p.  185,  198. 

(c)  Weston  y.  Downee,  Doug.  23 ; 
Street  Y..Blay,  2  B.  &  Ad.  456 ;  Oom- 
perit  y.  DerUon,  1  0.  &  M.  207; 
Dawson  y.  Collis,  10  C.  B.  523 ;  Ban- 
Herman  T.  White,  10  G.  B.  N.  8.  844 ; 
31 L.  J.  C.  P.  28 ;  see  ante,  p.  198, 199. 

{d)  Ribbert  y.  Shee,  1  Camp.  113  ; 
Nichol  y.  Godts,  10  Ex.  191 ;  JosUng 


y.  Kingsfwrd,  13  C.  B.  N.  S.  447 ;  82 
L.  J.  C.  P.  94. 

(e)  Street  y.  Blajf,  2  B.  &  Ad.  456, 
463;  Lorymer  y.  Smith,  1  B.  &  0.  1 ; 
Wells  y.  Hopkins,  5  M.  &  W.  7. 

(f)  Nicholson  y.  Bradfteld  Union^ 
L.  R.  1  Q.  B.  620;  35  L.  J.  Q.  B.  176. 

iSf)  Parkinson  y.  Lee,  2  East,  314  ; 
Carter  y.  Crick,  4  H.  &  N.  412  ;  28 
L.  J.  Ex.  238 ;  and  see  Scott  y.  Little- 
dale,  8  E.  &  B.  815. 
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Upon  a  contract  for  the  sale  of  land,  in  the  absence  of  Perform- 
express  conditions  to  the  contrary,  the  vendor  must  make  a  tract  for  the 
good  title  to  the  land  (a),     A  court  of  equity  will  not  com-  »ioof  land, 
pel  a  purchaser  to  take  a  doubtful  title  {b) ;  and  it  has  been 
held  in  a  court  of  law  that  a  good  title  to  be  made  under 
a  contract  for  the  sale  of  land  means  not  merely  a  good  legal 
title,  but  snch  a  title  as  a  court  of  equity  would  require  as 
sufficient  ground  for  compelling  specific  performance  against 
the  purchaser  (c) . 

A  purchaser  agreeing  to  take  the  vendor's  title  ''  without 
dispute ''  is  precluded,  both  at  law  and  in  equity,  from  rais- 
ing any  objection  to  it  (d) .  So,  where  the  purchaser  agrees 
to  take  snch  title  as  the  vendor  has,  he  is  not  entitled  to  a 
better  one  (e).  So,  if  he  agrees  to  take  a  title  commencing 
from  a  certain  deed,  he  may  be  precluded  from  claiming  an 
absolutely  good  title  (/).  Upon  a  sale  of  a  fee-farm  rent, 
subject  to  the  condition  that  no  evidence  was  to  be  required 
of  the  payment  and  no  objection  taken  in  consequence  of  the 
non-payment,  the  purchaser  was  held  not  entitled  to  object 
that  it  was  extinguished  under  stat.  3  &  4  Wm.  IV.  c.  27, 
s.  34,  by  reason  of  not  having  been  paid  for  twenty  years  (g). 
"Where  by  the  conditions  of  sale  of  a  lease,  it  was  provided 
that  the  lessor's  title  should  not  be  produced  or  inquired 
into,  the  purchaser  was  precluded  from  objecting  to  the 
lessor's  title  {h). 

On  a  contract  for  the  sale  of  land  by  description  the  pro- 
perty proposed  to  be  conveyed  must  agree  with  the  descrip- 
tion of  the  property  contracted  for ;  and  if  it  does  not,  a 


{a)  SaU  ▼.  BeUtf,  4  M.  &  a.  410 ; 
Souter  T.  Drake,  6  B.  &  Ad.  992 ; 
Doe  T.  Stanion,  1  M.  A  W.  695,  701. 

(b)  Marlow  v.  Smith,  2  P.  Wms. 
198 ;  Shapland  v.  Smith,  1  Bro.  C.  C. 
75  J  Vancouver  ▼.  Blis9,  11-  Ves.  458, 
466 J  Jervois'e  ▼.  Duke  of  Northumber- 
land, IJ.  &  W.  559  ;  Pyrke  v.  Wad- 
dmgham,  10  Hare,  1. 

(c)  Jeakee  v.  WhiU,  6  Ex.  878; 
and  Bee  Boyman  t.  Outch,  7  Bing. 
379;  Curling  y.  Shuttleworth,  6  Bing. 
121 ;  Emmons  r.  Heseltine,  5  C.  B. 
N.  8.  554 ;  28  L.  J.  C.  P.  129  ;  Stevene 
V.  Autten,  30  L.  J.  Q.  B.  212. 


{d)  Duke  V.  Bamet,  2  Coll.  C.  0. 
337. 

(tf)  Wilmot  ▼.  Wilkinson,  6  B.  &  C. 
506 ;  Freme  v.  Wright,  4  Madd.  364 ; 
Cattell  y.  Corrall,  3  Y.  &  C.  Ex.  413 ; 
Hume  T.  Focoek,  L.  Bep.  1  Eq.  423 ; 
ib.  1  Ch.  Ap.  379  ;  35  L.  J.  C.  731. 

(/)  Sharland  v.  Lei/child,  4  0.  B. 
629 ;  and  see  SelUcky.  Trevor,  11  M. 
&  W.  722. 

(jy)  Hanks  t.  FaUing,  6  E.  &  B.  669. 

(A)  Hume  t.  Bentley,  5  De  G.  & 
Sm.  620 ;  and  see  Darlington  ▼.  Ham- 
ilton,  Kay,  550 ;  Shepherd  y.  Keatley, 
1  0.  M.  &  B.  117. 
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court  of  equity  will  not^  in  general,  enforce  the  contract  (a) . 
Under  a  contract  of  sale  of  freehold  land  the  purchaser  can- 
not be  compelled  to  take  copyhold  (6),  or  leasehold  (c) ;  so, 
if  he  has  contracted  for  copyhold,  he  cannot  be  compelled  to 
take  freehold  {d) ;  so,  if  he  has  contracted  for  a  certain  term 
of  years,  he  cannot  be  compelled  to  take  an  appreciably  shorter 
term  (e),  or  an  underlease  (/) .  Where  land  was  sold  and  con- 
veyed with  a  covenant  that  it  was  freehold,  but  it  proved  to 
be  copyhold,  it  was  held  that  the  covenant  was  broken  {g) . 
A  contract  for  the  purchase  of  certain  land  primd  facie  would 
mean  the  purchase  of  the  fee  simple ;  but  if  the  purchaser 
knew  that  the  vendor  had  not  such  an  estate,  and  did  not 
profess  to  have  a  fee  simple,  then  the  contract  might  import 
such  interest  as  the  purchaser  knew  the  vendor  had ;  if  the 
purchaser  had  no  such  knowledge,  he  might  exercise  an 
option  of  taking  such  estate  as  the  vendor  had,  but  could 
not  be  compelled  to  take  any  other  estate  than  that  which 
he  contracted  to  purchase  {h). 

A  contract  for  the  sale  of  land  is  not  satisfied  by  convey- 
ing land  subject  to  rights  of  which  the  purchaser  had  no 
notice,  as  a  right  of  sporting  (i),  or  a  right  of  common  {j), 
or  a  right  of  way  {h) ;  but  where  a  right  of  way  over  land 
contracted  to  be  sold  was  obvious,  consisting  of  a  road 
through  it,  the  purchaser  was  held  bound  to  complete  the 
purchase  (Z). 


Timeof  per-      The  performance  must  take  place  at  the  time  appointed 
onMnoe.    -^^  ^j^^  contract.     Thus,  the  acceptor  of  a  bill  must  pay  the 
amount  on  the  day  the  bill  becomes  due,  and  cannot  dis- 
charge himself  by  a  tender  of  the  amount  on  a  subsequent 
day,  unless  ciuch  tender  is  accepted  in  satisfaction  by  the 


(a)  Stanton  r.  ToHertall,  1  6m.  & 
Q.  529 ;  and  see  Flight  t.  Booth,  1 
Bing.  N.  C.  870 ;  Jonet  t.  Edney,  8 
Camp.  285. 

(b)  Hick  V.  PhUUps,  Pr.  Ch.  575. 

(c)  I>reu>e  v.  Corp,  9  Vee.  368; 
Wright  y.  Howard,  1  Sim.  &  Stu. 
190. 

{d)  Ayles  t.  Cox,  16  Bear.  28 ;  and 
see  Bower  v.  Cooper,  2  Hare,  4(^. 

{e)  Haluif  V.  Grant,  13  Vee.  73; 
Belworth  y.  Hassell,  4  Camp.  140. 


(/)  Madelmf  t.  Booth,  2  De  G.  & 
S.  718. 

{g)  Orag  v.  Briscoe,  Noy.  142. 

(A)  Per  Kindersley,  V.O.,  Cox  r. 
MiddUton,  2  Drewry,  209. 

(t)  Bumell  V.  Brown,  1  Jao.  &  W. 
168. 

(J)  Oihton  y.  Spurrier,  Peake,  Ad. 
Ca.49. 

(k)  Dyket  y.  Blake,  4  Bing.  K.  C. 
463. 

(0  Bowlet  y.  Round,  5  Yes.  508. 
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payee  (a) .  By  the  custom  of  merchants  three  days  of  grace 
are  allowed  on  bills  of  exchange  and  promissory  notes  be- 
yond the  time  appointed  in  them  for  payment^  before  they 
are  reckoned  to  be  overdue  (b) ;  and  bills  payable  in  foreign- 
countries  are  allowed  similar  additional  times,  according  to 
the  usance  of  the  place  of  payment  (c) .  The  drawer  or  in- 
dorser  of  a  bill  undertakes  to  pay  the  amount  immediately 
upon  notice  of  dishonour  being  given ;  and  upon  default  an 
action  is  maintainable  immediately  (d). 

Where  a  certain  space  of  time  is  allowed  for  the  perform- 
ance of  the  contract,  as  a  day  or  several  days,  it  is  sufficient 
if  the  performance  be  completed  before  the  end  of  the  last 
day  (e).  In  the  case  of  a  bill  of  exchange  the  acceptor  has 
the  whole  of  the  last  day  until  twelve  o'clock  at  night  to 
payit(/). 

If  the  performance  is  such  that  it  requires  the  concurrence 
of  the  promisee  to  complete  it,  the  promisor  must  tender  all 
that  is  to  be  done  on  his  part  at  a  convenient  interval  before 
the  expiration  of  the  time  in  order  to  allow  the  promisee  to 
complete  it  by  acceptance.  If^  sum  of  money  is  to  be  paid 
on  a  certain  day,  he  must  tender  it  a  sufficient  time  before 
midnight  for  the  other  party  to  receive  and  count  it ;  or  if 
goods  are  to  be  delivered,  he  must  tender  them  so  as  to  allow 
sufficient  time  for  examination  and  acceptance  of  them  {g) . 

If  a  certain  place  is  fixed  for  the  performance,  the  attend- 
ance of  both  parties  at  that  place  is  necessary  to  complete 
the  performance;  but  for  the  convenience  of  both  parties, 
and  that  neither  may  give  longer  attendance  than  is  neces- 
sary, the  law  fixes  a  particular  time  at  which  the  presence  of 
each  shall  be  sufficient.  It  is  enough  if  each  party  be  at  the 
place  at  such  convenient  time  before  sunset  on  the  last  day 
limited  as  that  the  act  may  be  completed  by  daylight ;  and 


(a)  Hwne  t.  Peploe,  8  East,  168 ; 
I^oole  ?.  Tutnbrid^e,  2  M.  &  W.  223  ; 
Dobie  r,  Larkan,  10  Ex.  776 ;  and  see 
Turner  y.  Hoyden,  4  B.  &  G.  1 ;  and 
seepoH,  "  Tender,"  p.  464. 

(b)  Brown  t.  Harraden,  4  T.  B. 
148  ;  Swiiih  y.  Kendall,  6  T.  B.  123. 

(c)  See  ante,  p.  116. 

(<2)  Siggere  ?.  Lewie,  1  C.  M.  &  B. 
870. 


{e)  Sheppard's  Tonch.  878 ;  Leftleg 
y. MiUe,  4  T. B.  170 ;  StaHupy. Mac- 
donald,  6  M.  &  G.  593,  602,  619. 

(/)  Per  Parke,  B.,"  Startup  y.  Mae- 
donald,  6  M.  &  Q.  593,  602  ;  and  see 
Leftley  y.  MilU,  4  T.  B.  172. 

(g)  Wade'e  caee,  5  Co.  Bep.  114 
a  ;  8tartvf  y.  Maodonald,  6  M.  &  G. 
593. 


442  CHAP.  IV.   THE   DISCHARGE   OP  CONTEACTS. 

* 

Time  of-  if  the  ppomiser  tender  to  the  promisee  there,  if  present,  or, 
anco.  *  if  absent,  be  ready  at  the  place  to  perform  the  act  within  a 
convenient  time  before  sunset  for  its  completion,  it  is  suffi- 
cient. If  it  happen  that  both  parties  meet  at  the  place  at 
any  other  time  of  the  last  day,  or  upon  any  other  day  within 
the  time  limited,  and  a  tender  is  made,  it  is  sufficient  (a) . 

This  distinction  is  said  to  prevail  in  all  the  cases: — "Where 
a  thing  is  to  be  done  anywhere^  a  tender  a  convenient  time 
before  midnight  is  sufficient ;  where  the  thing  is  to  be  done 
at  a  particular  place,  and  where  the  law  implies  a  duty  on 
the  party  to  whom  the  thing  is  to  be  done  to  attend,  that 
attendance  is  to  be  by  daylight,  and  a  convenient  time  be- 
fore sunset "  (6) . 

'^  If  a  man  be  bound  to  pay  twenty  pound  at  any  time 
during  his  life  at  a  place  certain,  the  obligor  cannot  tender 
the  money  at  the  place  when  he  will,  for  then  the  obligee 
should  be  bound  to  perpetual  attendance,  and  therefore  the 
obligor,  in  respect  of  the  uncertainty  of  the  time,  must  give 
the  obligee  notice  that  on  such  a  day,  at  the  place  limited, 
he  wiU  pay  the  money,  and  then  the  obligee  must  attend 
there  to  receive  it. — The  same  law  it  is  if  a  man  make  a 
feoffinent  in  fee  upon  condition,  if  the  feoffor  at  any  time 
during  his  life  pay  to  the  feoffee  twenty  pound  at  such  a 
place  certain,  that  then  etc.  In  this  case  the  feoffor  must 
give  notice  to  the  feoffee  when  he  will  pay  it,  for  without 
such  notice  as  is  aforesaid,  the  tender  will  not  be  sufficient. 
But  in  both  these  cases,  if  at  any  time  the  obligor  or  feoffor 
meet  the  obligee  or  feoffee  at  the  place,  he  may  tender  the 
money  ^'  (c). 

A  contract  was  made  for  the  sale  of  ten  tuns  of  oil  to 
be  delivered  to  the  purchaser  within  the  last  fourteen  days 
of  March;  the  seller  tendered  the  oil  late  on  the  31st  day 
of  March,  the  buyer  being  at  his  warehouse  at  that  time,  and 
there  being  sufficient  time  before  midnight  for  the  buyer 
to  examine,  weigh  and  receive  the  oil ;  it  was  held  that  the 
seller  had  satisfied  the  contract  on  his  part,  although  the 

(a)  Co.  Lit.  202  a ;   Wade' 9  case,  698,  624. 

6  Co.  Bep.  114  a ;  Tinckler  y.  Pren-  (h)  Per  Parke,  B.,  Startup  v.  Mac- 

iice,  4  Taunt.  549 ;   per  Parke,  B.,  danald,  6  M.  &  G.  59  J,  625. 

Startup  T.  Macdonaid,  6  M.  &  G.  {c)  Co.  Lit.  211  a. 
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jury  found  that  by  reason  of  the  lateness  it  was  an  unrea- 
sonable time  of  day  for  the  tender  of  the  oil  (a). 

Where  money  is  to  be  paid^  or  goods  are  to  be  delivered,  Where  no 
or  any  other  act  is  to  be  done,  and  no  time  is  appointed  for  pointeS  for 
that  purpose,  the  law  implies  that  it  is  to  be  done  at  a  rea-  P^^o™- 
sonable  time  according  to  the  circumstances  (6) .  Thus, 
where  a  vendor  is  bound  by  conditions  of  sale  to  deduce  a 
good  title,  but  no  precise  time  is  fixed  within  which  it  is  to 
be  done,  he  is  not  in  default  until  after  the  lapse  of  a  rea- 
sonable time  (c) .  A  common  carrier  of  goods,  in  the  ab- 
sence of  express  stipulation  as  to  the  time  of  delivering  the 
goods,  contracts  to  carry  and  deliver  the  goods  within  a 
reasonable  time,  having  regard  to  all  the  circumstances  of 
the  case  (d).  A  written  agreement  for  a  partnership,  no 
time  for  its  commencement  being  mentioned  in  the  instru- 
ment, was  held  to  constitute  a  partnership  commencing 
immediately  from  the  date  of  the  agreement  (e) .  A  bill 
or  note,  not  expressing  any  time  for  payment,  is  payable  on 
demand  (/). 

In  some  cases  where  the  time  is  not  expressly  settled  in 
the  terms  of  the  contract,  it  is  fixed  by  implication  of  law 
arising  out  of  the  matter  of  the  contract ;  thus,  a  general 
letting  of  land,  at  a  yearly  rent,  without  any  mention  of  the 
duration  of  the  term,  creates  a  tenancy  from  year  to  year, 
determinable  by  six  months^  notice  on  either  side  before  the 
end  of  a  current  year  {g) .  A  contract  of  service  for  an  in- 
definite time  is  generally  presumed,  as  a  matter  of  fact,  to 
be  a  contract  for  a  year ;  but  there  is  no  inflexible  rule  of 
law  to  that  effect  {h) .     In  the  hiring  of  menial  or  domestic 


(a)  Startup  v.  Macdonald^  6  M.  & 
G.  598. 

(6)  Per  Kolfe,  B.,  Starivp  t.  Mac 
donald,  6  M.  &  G.  593,  610. 

{e)  Saiuom  y.  Rhodes^  6  Bing.  N.  0. 
261. 

(d)  Hales  V.  London  and  North' 
Western  Ry,  Co.,  4  B.  &  S.  66 ;  82  L. 
J.  Q.  B.  292  J  Taylor  v.  Qreat  North- 
ern Ry,  Co.,  L.  Rep.  1  C.  P.  385  ;  36 
L.  J.  C.  P.  210. 

(e)  WaiiamsY.  Jones,  5  B.  &  C.  108. 


(f)  Whitloch  Y.  Underwood,  2  B. 
&  C.  157. 

{g)  Richardton  v.  Langridge,  4 
Taunt.  128, 131 ;  see  14  M.  &  W.  687. 

(h)  See  per  Lord  Ellenborough, 
R,  V.  Dodderhill,  3  M.  &  S.  243, 245  ; 
per  Heath,  J.,  Richardson  y.  Lang* 
ridge,  4  Taunt.  128,  131 ;  JBeesion  y. 
CoUyer,  4  Bing.  309 ;  Fawcett  y.  Cash, 
6  B.  &  Ad.  904 ;  Baxter  y.  Nurse, 
6  M.  &0.  935;  Fairman  y.  Oakford, 
5  H.  &  N.  635 ;  29  L.  J.  Ex.  459. 
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servants  if  no  time  is  specified,  the  contract  is  hj  cnstom 
determinable  by  a  month's  notice  on  either  side  (a). 

CoDBtruc-  A  contract  appointed  to  be  performed  "directly '^  was 
tneto  aa  to'  construed  to  mean  as  soon  as  practicable,  or  by  the  earliest 
porfom-  opportunity ;  it  was  said  that  it  did  not  necessarily  mean 
uoo.  immediately,  but  that  it  comprehended  a  certain  space  of 

time;  and  it  was  held  not  to  be  properly  described  by 
the  phrase  ''  within  a  reasonable  time,''  as  it  meant  a  less 
protracted  interval  (6).  So,  a  contract  to  be  performed 
''forthwith"  was  held  not  necessarily  to  mean  immedi- 
ately (c).  Upon  a  contract  to  deliver  goods  ''forthwith," 
the  price  to  be  paid  within  fourteen  days  from  the  making 
of  the  contract,  it  was  held  that  the  parties  intended  the 
goods  to  be  delivered  within  the  fourteen  days  {d).  A  con- 
tract by  a  manufacturer  to  execute  an  order  for  iron  hoops 
"as  soon  as  possible,"  was  held  to  mean  as  soon  as  he 
could,  and  without  unreasonable  delay,  regard  being  had  to 
his  means  of  business  and  orders  in  hand,  and  without  re- 
gard to  the  means  of  getting  them  elsewhere  {e) . 

A  covenant  in  a  bill  of  sale  of  goods  to  pay  the  sum  se- 
cured "immediately  on  demand"  was  construed  to  mean 
within  a  reasonable  time  after  demand,  to  be  allowed  for 
the  debtor  to  get  the  money,  and  to  seek  the  creditor  or 
some  one  authorized  to  receive  it  (/).  So,  where  in  a  bill 
of  sale  it  was  provided  that,  if  the  sum  secured  was  not  re- 
paid at  the  time  appointed  by  a  notice  to  be  given  in  writing, 
the  grantee  might  enter  and  seize  and  sell  the  goods,  it  was 
held  that  the  notice  must  allow  a  reasonable  time  for  pay- 
ment, and  that,  under  the  circumstances,  half  an  hour's  no- 
tice was  not  reasonable  (9). 

Where  a  charterparty  provides  that  the  ship  shall  pro- 
ceed to  a  port  for  cargo  and  then  proceed  on  her  voyage 


(a)  Nowlan  r,  AbleH,  2  C.  M.  &  (d)  Si€mHtonr.  7roo<2,16Q.B.638. 

R  54;  Todd  r.  Kerriek,  8  Ex.  151;  (0)  Attwood  r.  Smery^  1  C.  B.  N. 

and  see  anU^  pp.  114^  422.  S.  110 ;  26  L.  J.  C.  P.  73. 

(h)  DfMicaii  T.  Topham^  8  C.  B.  (/)  Tom$  r.   WiUon^  4   B.  &  8. 

225.  442,  455  ;  82  L.  J.  Q.  B.  33  ;  382. 

(e)  EoherU  y.  BrHU  20  C.  B.  N.  S.  {g)  Brighty  ▼.  NorUm,  3  B.  &  S. 

148 ;  84  L.  J.  C.  P.  241.  805;  82  L.  J.  Q.  B.  38. 
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with  snch  cargo^  the  commencein^nt  of  the  Toyage  is  when 
the  ship  starts  for  the  port  of  loading ;  and  conseqnently 
any  exceptions  in  the  charterparty  of  dangers  of  the  seas 
and  navigation  apply  to  that  portion  of  the  voyage,  as  well 
as  after  the  cargo  is  on  board  (a).  A  warranty  given  on 
the  sale  of  a  horse  in  the  form  ''  warranted  soond  for  one 
month "  was  construed  to  mean  a  warranty  that  the  horse 
was  sound  at  the  time  of  the  sale,  provided  complaint  of  un- 
soundness was  made  within  one  month  {b). 

A  deed,  in  general,  bears  a  date,  and  it  is  common  in  the 
contents  of  the  deed  to  refer  to  the  date  for  the  purpose  of 
the  computation  of  time.  Where  a  deed  has  no  date,  or  an 
impossible  date,  and  in  the  deed  reference  is  made  to  the  date, 
that  word  is  construed  to  mean  the  time  of  the  delivery  of 
the  deed ;  but  where  there  is  a  sensible  date,  that  word  oc- 
curring in  other  parts  of  the  deed  means  the  day  of  the 
date,  and  not  of  the  delivery.  '^  K  a  lease  be  made  by  in- 
denture, bearing  date  the  26th  May,  etc.,  to  have  and  to 
hold  for  twenty-one  years  from  the  date,  or  from  the  day  of 
the  date,  it  shall  begin  on  the  27th  day  of  May.  If  the 
lease  bears  date  the  26th  May,  etc.,  to  have  and  to  hold 
from  the  making  hereof,  or  from  henceforth,  it  shall  begin  on 
the  day  on  which  it  is  delivered,  for  the  words  of  the  inden- 
ture are  not  of  any  effect  till  the  delivery,  and  thereby  from 
the  making,  or  from  henceforth,  take  their  first  effect.  But 
if  it  be  a  die  confeetionis,  then  it  shall  begin  on  the  next 
day  after  the  deUvery.  If  the  habendum  be  for  the  term  of 
twenty-one  years,  without  mentioning  when  it  shall  begin, 
it  shall  begin  from  the  delivery,  for  then  the  words  take 
effect,  as  is  aforesaid.  If  an  indenture  of  lease  bear  date 
which  is  void  or  impossible,  as  the  30th  of  February  or 
the  40th  of  March,  if  in  this  case  the  term  be  limited  to 
begin  from  the  date,  it  shall  begin  from  the  delivery,  as  if 
there  had  been  no  date  at  all^'(c).  In  general,  a  party 
executing  a  deed  agrees  that  the  date  therein  mentioned 


(a)  Barker  y.  M' Andrew,  18  0.  B.  B.  N.  S.  270;  28  L.  J.  0.  P.  229. 

N.  S.  769 ;  84  L.  J.  C.  P.  191 ;  Srvee  {h)  Chajmcm  r.  Owyiker,  L.  Bep^ 

T.  Nieolopulo,  11  Ex.  129 ;  24   L.  J.  1  Q-  B.  463 :  85  L.  J.  Q.  B.  142. 

Ex.  821 ;   and  lae   Crow  v.    Falk^  (e)  Co.  Lit.  46  h ;  CUyUm'e  eate^ 

8  Q.  B.  467 ;   Valente  t.  Qihbe^  6  0.  6  Ck>.  1 ;  GoddartFe  eaee^  2  Co.  6. 
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Constrac-  shall  be  the  date  for  the  purposes  of  compatation  (a) .  A 
tracte  iw^to  Covenant  to  pay  a  sum  of  money  with  interest  "  on  the  29th 
tune.  ^j  Qf  February  now  next  ensuing  ^^  was  construed  to  refer, 

not  to  the  February  in  the  year  next  ensuing^  (such  year 
not  being  a  leap  year),  but  to  the  29th  February  in  the  next 
ensuing  leap  year  (A) .  Where  contracts  are  appointed  to  be 
performed  "  from  the  date,''  or  ''  from  the  day  of  the  date,*' 
or  ''  from  "  or  '^  until ''  some  act  or  event,  there  appears  to 
be  no  general  rule  as  to  including  or  excluding  the  day 
pointed  at ;  but  the  computation  is  to  be  made  accord- 
ing to  the  reason  and  circumstances  of  the  particular  con- 
tract (c). 

The  term ''  month,''  used  in  a  contract,  is  to  be  taken  as  a 
lunar  month  or  a  calendar  month  according  to  the  inten- 
tion of  the  parties ;  but  the  term  is  taken  primd  facie  to 
mean  a  lunar  month,  unless  the  context  shows  that  it  was 
intended  to  mean  a  calendar  month  {d)  ;  except  in  the  case 
of  mercantile  instruments,  where  the  months  are  taken  by 
the  law  merchant  to  be  calendar  months  (e) .  Evidence  of  a 
usage  in  a  particular  trade,  business,  or  place,  is  admissible 
to  show  that  the  word,  as  used  in  a  written  contract,  means 
calendar  month  (/) ;  so,  that  the  word  ^'  days "  means 
working  days  {g). 

In  Acts  of  Parliament  the  term  ''  month  "  was  construed 
at  common  law  to  mean  a  lunar  month,  imless  the  context 
showed  that  a  calendar  month  was  intended  (h.)  But  this  rule 
has  been  reversed  by  the  statute  13  Vict.  c.  21,  s.  4,  which 
enacts  ^'  that  in  all  Acts  the  word  '  month '  shall  be  taken 
to  mean  calendar  month,  unless  words  be  added  showing 


(a)  Pep  Bajlej,  J.,  Styles  y.  Wardle^ 
4B.&  0.908,911. 

(h)  Chapman  t.  JBeeoham,  3  Q.  B. 
723. 

(c)  Pugh  V.  Duke  of  Leeds,  2  Cowp. 
714;  WUkiMon  v.  Oation,  9  Q.  B. 
137 ;  Webb  v.  Fairmaner,  3  M.  &  W. 
473 ;  Lester  v.  Garland,  15  Ves.  248 ; 
PeUew  T.  Wonford,  9  B.  &  C.  134, 
143;  per  Lord  EUenbopough,  WcU- 
son  V.  Fears,  2  Camp.  294, 296. 

(d)  Lang  y.  QaU,  1  M.  &  S.  Ill ; 
Cochell  y.  Gray,  3  B.  &  B.  186  ;  22.  y. 
Chamton,  1  Q.  B.  247 ;  Simpson  y. 
Margitson,  11  Q.  B.  23. 


(«)  Per  Littledale,  J.,  R.  y.  Chaw- 
ton,  1  Q.  B.  247,  250;  "there  is  no 
difference  in  this  respect  between 
what  is  called  close  credit,  that  is  on 
payment  bj  bills,  and  the  case  of 
open  credit."  Per  Parke,  B.,  WM 
y.  Fairmaner,  3  M.  &  W.  473,  476. 

(f)  See  Simpson  y.  Margitson, 
11  Q.  B.  23  ;  Jolly  y.  Young,  1  Esp. 
186. 

(g)  Cochran  y.  Betberg,  3  Esp.  121 ; 
and  see  ante,  p.  118. 

{h)  Crooke  y.  M'Tamsh,  1  Bing. 
307  ;  Lacon  y.  Rooper,  6  T.  B.  224; 
see  Caleshy's  ease,  6  Co.  62. 
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lunar  month  to  be  intended."     In  ecclesiastical  matters  the 
term  inonth  prvrnd  facie  means  calendar  month  (a). 

The  construction  of  contracts  with  regard  to  the  time  of  Relief  in 
performance  is  the  same  in  equity  and  at  law ;  but  in  some  ^^re  time 
cases  where  a  default  is  made  in  performance  of  the  contract  »otof  the 

^  essence  ot 

at  the  time  appointed  which  would  operate  as  a  breach  of  the  con- 
the  contract  at  law^  a  court  of  equity  will  relieve  against  the 
legal  consequences  of  such  default^  or  grant  a  specific  per- 
formance of  the  contract  notwithstanding  the  default^  upon 
equitable  terms  ;  in  such  cases  equity  is  said  to  consider  the 
time  as  not  of  the  essence  of  the  contract  {h), 

Thus^  in  the  case  of  mortgages^  courts  of  equity^  regard- 
ing the  substance  of  the  contract  to  be  the  pledge  of  the 
estate  for  the  debt^  treat  the  time  appointed  in  the  mort- 
gage deed  for  the  repayment  of  the  money,  in  default  of 
which  the  estate  becomes  forfeited  at  law,  as  not  being  of 
the  essence  of  the  contract,  and  grant  relief  against  the  for- 
feiture upon  repayment  of  the  debt  and  interest  (c) .  So,  in 
the  ordinary  case  of  the  sale  and  purchase  of  an  estate,  in 
which  a  particular  day  is  appointed  for  the  completion  of  the 
purchase,  courts  of  equity  consider  that,  the  general  ob- 
ject of  the  contract  being  only  the  sale  of  the  estate  for  a 
given  sum  of  money,  the  particular  day  named  is  not  of  the 
essence  of  the  contract,  and  that  the  stipulation  means,  in 
substance,  that  the  purchase  shall  be  completed  within  a 
reasonable  time,  regard  being  had  to  all  the  circumstances  of 
the  case  {d). 

At  law,  if  upon  the  sale  of  an  estate  the  contract  is  not 
completed  in  any  point  by  the  time  appointed,  there  is  a 
breach  of  the  contract  for  which  an  action  will  lie,  notwith- 
standing that  the  party  in  default  may  subsequently,  and 


(a)  Simpson  y.  Margitaon^  11 Q.  B. 
23,  29  ;  Caieshy's  cote,  6  Co.  62. 

(&)  Lloyd  y.  Collett,  4  Yes.  690  ;  4 
Bro.  C.  C.  469  j  ffipfoell  v.  Knight,  1 
T.  &  Coll.  415 ;  Fariin  y.  Thorold^ 
16  Beay.  69  j  BoherU  y.  Berry ^  3  De 
G.  M.  k  Qt.  284,  289. 

(c)  See  per  Aldenon,  B.,  Sipwell 
V.  Knight,  1  T.  &  0.  416 ;  Seton  y. 
Slade,  7  Ve«.  266,  273 ;   ParHn  v. 


Thorold,  16  Beay.  69,  68. 

(<0  Seion  y.  Slade,  7  Yes.  265; 
2  White  &  Tudor,  L.  C.  Srd  ed.  468 ; 
per  Alderson,  B.,  Knight  y.  Hipvselly 
1  T.  &  C.  415;  RadcUffe  y.  War- 
rington, 12  Yes.  326;  Heame  r. 
Tenant,  13  Yes.  287 ;  per  K.  Bruce, 
L.  J.,  WelU  y.  Maxwell,  33  L.  J.  C. 
44,  49 ;  Roberts  y.  Berrg^  16  Bear. 
81 ;  3  De  Qt.  M.  &  G.  284. 
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Belief  in 
equity 
agaixut 
lapse  of 
time. 


even  before  action  brought,  be  able  and  willing  to  complete 
the  contract  (a).  But  in  equity  upon  a  bill  for  specific  per- 
formance of  a  contract  for  the  sale  of  land,  the  Court  directs 
an  inquiry  as  to  the  title,  and  the  vendor,  on  the  one  hand,  is 
bound  to  make  out  a  good  title  upon  such  inquiry,  and,  on 
the  other,  is  not  precluded  from  exacting  performance,  if  he 
succeeds  in  then  making  a  title,  by  reason  of  not  having 
been  able  before  to  do  so  {b). 

Time  is  held  to  be  of  the  essence  of  the  contract  in  equity 
in  cases  of  direct  stipulation  to  that  effect,  as  where  the  par- 
ties to  the  contract  introduce  a  clause  expressly  stating  that 
time  is  to  be  of  the  essence  of  the  contract ;  and  it  is  also 
held  to  be  of  the  essence  of  the  contract  where  the  circum- 
stances of  the  case  necessarily  show  it  to  be  so,  as  where  the 
matter  of  the  contract  is  required  for  immediate  use,  or  is  of 
a  terminable  or  fluctuating  character,  or  value  (c) .  By  the 
conditions  of  sale  of  an  estate  it  was  stipulated  that  all  ob- 
jections to  the  title  should  be  s6nt  in  within  twenty-eight 
days  after  the  delivery  of  the  abstract,  and  all  objections  not 
made  within  the  same  time  should  be  considered  as  waived ; 
it  was  held  that  the  time  mentioned  was  of  the  essence  of 
the  contract,  although  the  condition  did  not  expressly  so  sti- 
pulate {d). 


Place  of 
perfoim* 
anoe. 


If  no  certain  place  is  appointed  for  the  performance  of  a 
contract,  the  promisor  is  bound  at  his  peril  to  find  the  pro- 
misee within  the  time  limited,  if  he  be  within  the  four  seas, 
in  order  to  complete  the  performance  (e).  It  is  laid  down 
by  Littleton,  that  the  obligor  of  a  bond  conditioned  for  the 
payment  of  money  at  a  particular  day,  is  bound  to  seek  the 


(a)  Wilde  r.  FoH,  4  Taunt.  384 ; 
Dobell  V.  Huichifuon,  3  A.  &  E.  365. 

(6)  Bennett  College  t.  Carey,  3  Bro. 
0.  C.  890;  Jenkins  t.  HUee,  6  Vee. 
646  ;  Wynn  v.  Ifoiyan,  7  Ves.  202 ; 
Pcfton  Y.  Rogersy  6  Madd.  256 ;  see 
Stourton  r.  Meere,  cited  2  P.  Wm». 
630  J  Cqffln  y.  Cooper,  14  Vee.  205. 

(e)  Parkin  r.  Thorold,  16  Beay.  59; 
Barl  Damleif  y.  London  Chatham  and 
Dover  Jfy.  Co.,  33  L.  J.  0.  9  ;  Mao- 


htyde  y.  Weekee,  22  Beay.  533 ;  Lord 
Eanelagh  y.  Melton,  84  L.  J.  0.  227. 

(<0  Oakden  y.  Pike,  34  L.  J.  C.  620, 
where  see  the  remarkB  of  Kindenlej 
y.  C.  upon  the  practioe  of  the  Court 
in  relieying  parties  from  the  effect  of 
their  contracts  in  regard  to  time. 

(e)  Sheppard's  Touch.  136,  378; 
Ktdwellv  y.  Brand,  Plowden,  71 ;  per 
Parke,  B.,  Startup  y.  Maedonald,  6 
M.  &  G.  598,  624. 
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obligee,  if  he  be  in  England,  and  at  the  set  day  to  tender 
him  the  money,  otherwise  he  shall  forfeit  the  bond  (a). 

In  the  case  of  a  feofl&nent  in  mortgage  "  the  feoffor  must 
tender  the  money  to  the  person  of  the  feoffee,  and  it  is  not 
sufficient  for  him  to  tender  it  upon  the  land ;  otherwise  it  is 
of  a  rent  that  issueth  out  of  the  land.  But  if  the  condition 
of  a  bond  or  feoffment  be  to  deliver  twenty  quarters  of  wheat 
or  twenty  loads  of  timber  or  such  like,  the  obligor  or  feoffor 
is  not  bound  to  carry  the  same  about  and  seek  the  feoffee, 
but  the  obligor  or  feoffor  before  the  day  must  go  to  the  feoffee, 
and  know  where  he  will  appoint  to  receive  it,  and  there  it 
must  be  delivered,  and  so  note  a  diversity  between  money 
and  things  ponderous  or  of  great  weight  '^  (b) . 

Where  rent  is  reserved  upon  a  demise,  at  common  law  the 
lessee  has  until  the  last  moment  of  the  day  to  pay  the  rent ; 
and  if  he  tender  it  to  the  lessor  personally  a  convenient  time 
before  midnight,  he  is  not  liable  to  an  action  (c) .  But  it  is 
competent  to  the  lessee  to  protect  himself  from  a  forfeiture 
for  breach  of  a  condition  in  nonpayment  of  rent,  and  it  would 
seem  also  from  an  action  of  debt  for  the  rent  reserved,  by 
being  ready  on  the  land  at  the  door  of  the  mansion  house, 
or  the  place  most  notorious,  a  convenient  time  before  sunset 
for  the  rent  to  be  counted  over  and  received,  and  remaining 
there  during  that  time,  though  the  lessor  be  not  there  to 
receive  it  [d).  And  at  common  law,  in  order  to  entitle  a 
lessor  to  re-enter  and  avoid  the  lease  for  forfeiture  by  breach 
of  the  condition  for  the  payment  of  rent,  it  is  incumbent  on 
the  lessor  to  demand  the  rent  upon  the  land  at  the  most  no- 
torious place  on  the  day  when  it  becomes  due,  a  sufficient 
time  before  sunset  to  admit  of  the  payment  being  made  («). 
But  "  a  covenant  for  the  payment  of  rent,  at  the  time  and  in 


(a)  Litt.  B.  840 ;  and  see  Cranlejf 
T.  Eiilaty,  2  M.  &  S.  120,  122. 
(6)  Co.  Litt.  210  b. 

(c)  Keating  ▼.  Iriah^  1  Lutw.  693 ; 
Cropp  T.  Hamhleton,  Cro.  £liz.  48; 
Co.  Lit.  202  a ;  211  a. 

(d)  Mill  T.  Orange,  Plowd.  173; 
Crouch  T.  Fastolfe,  T.  Raym.  418 ; 
Tinckler  r.  Prentice,  4  Taunt.  649. 

(«)  Co.  Lit.  201  i  ;  1  Wms.  Saund. 
286  h,  (16) ;  and  see  Saldane  t.  John- 


son, 8  Ex.  689,  694 ;  22  L.  J.  Ex. 
264,  265  ;  and  see  the  statute  4  Geo. 
II.  c.  28,  s.  2,  re-enacted  by  C.  L.  P. 
Act,  1852, 16  &  16  Vict.  76,  s.  210, 
enabling  the  landlord  to  proceed  in 
ejectment  upon  his  right  of  entry,  in 
certain  cases,  without  a  formal  demand 
of  the  rent.  Doe  d.  Lawrence  v.  Shavh 
eroee,  3  B.  &  C.  752 ;  and  see  as  to 
proceeding  in  the  County  Court,  19  & 
20  Vict.  c.  108,  s.  62. 
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Place  of  the  manner  reserved,  when  no  particular  place  of  payment 
S^c^'™'  is  mentioned,  is  analogous  to  a  covenant  to  pay  a  sum  of 
money  in  gross  on  a  day  certain,  in  which  case  it  is  incum- 
bent upon  the  covenantor  to  seek  out  the  person  to  be  paid, 
and  pay  or  tender  him  the  money,  and  for  the  simple  rea- 
son, that  he  has  contracted  so  to  do ''  (a) . 

If  a  person  makes  a  promissory  note,  or  accepts  a  bill  of 
exchange  generally,  without  restricting  the  place  of  payment, 
he  is  bound  to  find  out  the  holder  when  the  bill  or  note  is 
due,  and  tender  payment ;  he  is  not  entitled  to  have  it  pre- 
sented at  any  particular  place  for  payment,  nor  is  he  entitled 
to  notice  of  indorsement,  if  it  has  been  indorsed  (i) ;  but  the 
maker  of  the  note,  or  acceptor  of  the  bill  may  expressly  qua- 
lify his  liability  in  this  respect,  and  restrict  it  to  payment 
at  a  particular  place  (c). 

Where  a  debtor  entered  into  a  composition  with  his  credi- 
tors whereby  it  was  agreed  that  he  should  pay  a  certain  com- 
position upon  their  debts  to  be  secured  by  promissory  notes, 
it  was  held  that  the  debtor  was  bound  to  tender  the  promis-. 
sory  notes  to  each  creditor,  and  that  a  creditor  to  whom  he 
had  omitted  to  tender  the  notes  was  not  precluded  by  the 
agreement  from  recovering  the  original  debt,  although  he 
might  have  received  his  notes  if  he  had  applied  for  them  (rf). 
The  duty  of  the  debtor  to  seek  the  creditor  in  order  to 
pay  him,  where  no  particular  place  is  agreed  upon  for  pay- 
ment, continues  only  whilst  the  creditor  remains  within  the 
realm  of  England ;  the  debtor  is  not  bound  to  go  abroad  to 
seek  his  creditor,  and  if  the  creditor  by  going  abroad  pre- 
vents the  tender  being  made  to  him,  the  debtor  is  excused  (e) . 
But  in  the  case  of  a  foreign  contract,  the  performance  of  which 
is  not  so  restricted,  the  fact  of  the  creditor  being  abroad  is 
no  excuse  for  the  debtor  not  tendering  to  him  the  perform - 


(a)  Haldane  ▼.  Johmon^  8  Ex.  689 ;  bills  payable  at  a  particular  place  onlj, 
22  li.  J.  Kx.  264.  Bee  1  &  2  Geo.  IT.  c.  78  ;  Bjles  on 

(b)  Reynold*  v.  Davies,  1  B.  &  P.  Bills,  8tli  ed.  180, 198. 

625 ;  Turner  t.  Hayden,  4  B.  &  C.  1 ;  (d)  Cranley  t.  Hillary,  2  M.  &  S. 

per  Parke,  B.,  Poole  t.  Tumbridge,  2  120. 

M.  k  W.  223,  225 ;  Price  t.  Price,  16  («)  Co.  Litt.  210  ft. ;  Shepp.  Touch. 

M.  &  W.  232, 242.  378  ;  and  see  Fetsard  y.  Mugnier,  18 

(c)  As  to  the  manner  of  accepting  G.  B.  N.  S.  286 ;  84  L.  J.  G.  P.  125. 
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ance  which  lie  has  stipulated  for  (a).  Thus,  where  the  de- 
fendant being  indebted  to  the  plaintiff,  a  foreigner  resident 
abroad,  in  a  debt  contracted  abroad,  made  a  deed  of  compo- 
sition with  his  creditors  whereby  he  undertook  to  pay  a  cer- 
tain composition  in  the  pound  to  his  creditors,  it  was  held 
that  he  was  not  excused  from  tendering  the  amount  of  the 
composition  to  the  plaintiff  by  reason  of  the  plaintiff  being 
resident  abroad  (i). 


Chap.  IV.  Sect.  IV.  Tender. 


Tender    451 

PleaofTender   462 

Continaed  Readiness  to  pay...  452 
Payment  of  Sum  into  Court...  453 
When  Tender  may  be  made...  454 


How  Tender  may  be  made 455 

Amount  to  be  tendered 457 

Tender  must  be  unconditional  458 
To  and  by  whom  Tender  may 
be  made 459 


Where  the  performance  of  the  contract  is  dependent  npon  Tender, 
some  act  of  the  promisee  and  cannot  be  completed  withont 
his  concurrence,  if  the  promisor  does  everything  on  his  part 
necessary  to  a  complete  performance,  but  the  promisee  re- 
fuses to  concur  in  what  is  necessary  on  his  part,  the  promisor 
is  discharged  from  liability  for  the  non-completion  of  the 
contract  (c). 

"  In  every  contract  by  which  a  party  binds  himself  to 
deliver  goods,  or  pay  money,  to  another,  he  in  fact  engages 
to  do  an  act  which  he  cannot  completely  perform  without 
the  concurrence  of  the  party  to  whom  the  delivery  or  pay- 
ment is  to  be  made.  Without  acceptance  on  the  part  of 
him  who  is  to  receive,  the  act  of  him  who  is  to  deliver  or 
pay  can  amount  only  to  a  tender.  But  the  law  considers  a 
party  who  has  entered  into  a  contract  to  deliver  goods  or 
pay  money  to  another  as  having  substantially  performed  it, 
if  he  has  tendered  the  goods  or  money  to  the  party  to  whom 
the  delivery  or  payment  was  to  be  made''  {d). 


(a)  Fessard  y.  Mugnier^  18  C.  B. 
N.  S.  286 ;  84  L.  J.  C.  P.  125. 
{h)Ih, 


(c)  See  arde^  p.  435. 
\d)  Per  Rolfe,  B.,  Startup  ▼.  Mae- 
donald,  6  M.  &  G.  593,  610. 
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The  term  tender  is  specially  applied  to  the  discharge  of 
money  debts^  and  in  this  application  has  a  definite  technical 
meaning. 

Plea  of  ten-  It  was  formerly  held  that  a  plea  of  tender  was  not  in  bar 
of  an  action  of  the  action,  but  in  bar  of  the  damages  only,  because  the 
for  thcdebt.  plea  admitted  the  existence  of  the  debt  (a) ;  but  the  con- 
trary has  since  been  decided,  and  it  seems  to  be  now  clearly 
settled  that  a  plea  of  tender  constitutes  a  complete  answer 
to  the  action.  *'  The  principle  of  the  plea  of  tender  is,  that 
the  defendant  has  been  always  ready  to  perform  entirely  the 
contract  on  which  the  action  is  founded ;  and  that  he  did 
perform  it,  as  far  as  he  was  able,  by  tendering  the  requisite 
money;  the  plaintiff  himself  precluding  a  complete  perform- 
ance by  refusing  to  receive  it.''  It  thus  shows  that  the 
plaintiff  might  have  obtained  what  he  claims  without  an 
action,  and  that  the  action  was  unnecessary  {h). 

Tender  has  the  same  effect  in  equity  of  placing  the  credi- 
tor in  the  wrong  by  his  refusal,  and  making  him  liable  for 
the  expense  of  the  consequent  litigation ;  thus,  a  mortgagee, 
who  reAises  a  tender  of  the  amount  due,  must  pay  the  costs 
of  the  redemption  suit  rendered  necessary  by  his  refusal  (c). 
Continued  The  debtor,  notwithstanding  the  refusal  of  his  tender, 
^X*"  -nst  continue  ready  and  willing  to  pay  on  demand;  and  the 
tender.  pjea  of  tender,  besides  averring  that  the  defendant  tendered 
the  debt  at  the  time  when  it  became  due,  must  also  aver 
that  the  defendant  always  was  and  still  is  ready  (toujours 
prist  and  uncore  prist)  to  pay  the  debt  (cZ) .  *'  With  respect  to 
the  averment  of  toujours  prist,  if  the  plaintiff  can  falsify  it, 
he  avoids  the  plea  altogether ;  therefore  if  he  can  show  that 
an  entire  performance  of  the  contract  was  demanded  and 
refused,  at  any  time  when  by  the  terms  of  it  he  had  a  right 
to  make  such  a  demand, he  will  avoid  the  plea''  (e).  Readi- 
ness before  the  time  of  performance  is  immaterial,  inasmuch 

(a)  Johnson  y.  Clay,  7  Taunt.  486,      569 ;    22  L.  J.  C.  1041 ;   ffothen  ▼. 
487  J  Cooeh  T.  Malthy,  28  L.  J.  Q.  B.      Sincock,  84  L.  J.  C.  435. 

305.  (d)  Dixon  t.  Clark,  6  0.  B.  365, 

(b)  Dixon  v.  Clark,  5  C.  B.  365,       877. 

877 ;  Jamet  ▼.  Vane,  2  £.  &  E.  883  ;  (<?)  Dixon  y.  Clark,  5  C.  B.  365, 

29  L.  J.  Q.  B.  169.  378 ;  Cotton  y.  Godwin,  7  M.  &  W. 

(c)  Harmer  v.  Priealletff  16  Beay.       147. 
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as  the  creditor  has  no  right  to  demand  performance  until  the 
appointed  time. 

If  a  tender  has  been  duly  made  and  refused^  and  the 
creditor  relies  upon  a  subsequent  demand  and  refusal  in 
order  to  show  that  the  debtor  did  not  continue  ready  and 
willing  to  pay  the  debt^  he  must  show  that  he  demanded  the 
correct  sum  due ;  for  a  demand  and  refusal  of  a  larger  sum 
would  not  be  evidence  of  an  unwillingness  of  the  debtor  to 
pay  the  correct  sum.  So,  where  to  a  plea  of  tender  the  plain- 
tiff replied  a  subsequent  demand  and  refusal,  it  was  held  to 
be  incumbent  on  him  to  prove  that  after  the  tender  admitted 
in  his  replication,  he  demanded  of  the  defendant  the  exact 
sum  specified  in  the  plea  as  having  been  tendered  (a). 

The  tender  and  continued  readiness  to  pay  exonerates  the  Payment 
debtor  from  liability  for  the  non-payment  of  the  debt ;  but  Swim  un- 
it does  not  discharge  the  debt,  which  remains  still  due  and  ^^^ 
owing.      Hence,  the  plea  of  tender  must  not  only  aver  a 
tender  on  the  day  when  the  debt  was  due  and  a  subsequent 
continual  readiness  to  pay,  but  must  be  accompanied  by  a 
payment  into  court  of  the  money  tendered.    The  defendant, 
if  he  can  maintain  the  plea,  will  then  be  entitled  to  judgment 
against  the  plaintiff  for  his  costs  of  defence  (fe) .     If  the  de- 
fendant pleads  a  tender  without  paying  the  money  into  court, 
the  plaintiff  is  entitled  to  judgment  for  the  amount  of  debt 
to  which  the  tender  is  pleaded,  as  being  admitted  to  be  due 
and  not  paid  (o). 

As  the  plea  of  tender,  if  successful,  shows  that  the  action 
was  unnecessary  and  defeats  it,  the  money  paid  into  court 
under  the  plea  of  tender,  though  it  is  taken  out  by  the  plain- 
tiff,  is  not  to  be  considered  as  money  recovered  by  him  in 
the  action ;  and  therefore  it  cannot  be  reckoned  towards  the 
amount  of  the  sum  recovered  for  which  the  plaintiff  would 
be  entitled  to  sue  in  the  superior  courts  instead  of  the  county 
courts,  or  for  which  he  would  be  entitled  to  have  his  costs 
taxed  upon  the  higher  scale  {d) . 

(a)  Spifbey  v.  Hide,  1  Camp.  181 ;  (c)  Chapman  y.  Hicks,  2  C.  &  M. 

and  see  Rivers  ▼.  OriffUhs,  5  B.  &  633. 
Aid.  630.  («0  •7a»»<?*  ▼.  Vane,  2  £.  &  £.  883 ; 

(J)  Dixon  V.  Clarh,  5  C.  B.  365,  29  L.  J.  Q.  B.  169,  overruling  Cooch 

377.  ▼.  Malthy,  23  L.  J.  Q.  B.  305. 
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When  ten- 
der maj  be 
mode. 


Bebtfl  of 

indefinite 

credit. 


If  the  debt  be  payable  on  a  day  certain,  the  debtor  is 
bound  to  tender  on  the  precise  day ;  and  if  he  does  so,  and 
the  creditor  refuses  to  receive  the  debt,  the  debtor  is  dis- 
charged from  the  consequences  of  default  in  payment,  pro- 
vided he  continues  ready  and  willing  to  pay  the  money  on 
demand  {a). 

Thus,  the  acceptor  of  a  bill  of  exchange  or  the  maker  of  a 
promi-^sory  note  must  tender  the  amount  to  the  holder  upon 
the  day  when  the  instrument  becomes  due  {h).  ^' A  plea  by 
the  acceptor  of  a  bill,  or  the  maker  of  a  note,  of  a  tender  post 
die7n  is  bad,  notwithstanding  the  tender  is  of  the  amount  of 
the  bill  or  note,  with  interest  from  the  day  it  became  due  up 
to  the  day  of  the  tender,  and  notwithstanding  the  plea  alleges 
that  the  defendant  was  always  ready  to  pay,  not  only  from 
the  time  of  the  tender,  but  also  from  the  time  when  the  bill 
or  note  became  payable^*  (c). 

So,  a  covenant  to  pay  on  a  certain  day  can  be  discharged 
only  by  actual  payment  or  tender  on  that  day ;  although,  if 
the  party  afterwards  chooses  to  receive  the  money,  that  may 
be  pleaded  by  way  of  accord  and  satisfaction  (d) . 

Payment  post  diem  discharges  a  money  bond  by  force  of 
the  statute  4  &  5  Anne,  c.  16,  s.  12 ;  but  this  enactment  does 
not  enable  the  obligee  to  tender  payment  post  diem;  the 
obligee  may  refuse  a  tender  made  post  diem,  and  bring  his 
action  on  the  bond  ((?). 

Debts  may  be  contracted  with  an  indefinite  credit,  which 
the  creditor  may  put  an  end  to  at  any  time  either  by  a  de- 
mand of  payment,  or  by  commencing  an  action  for  the  debt ; 
and  until  the  credit  is  so  determined,  the  debtor,  having 
been  always  ready  and  willing  to  pay,  may  pay  or  tender 
the  amount  of  his  debt  in  performance  of  his  contract  at 
any  time.  Thus,  a  promissory  note  payable  on  demand  is, 
in  general,  due  and  payable  at  once  without  demand ;  and 


(a)  Pooh  T.  Tumbridge,  2  M.  &  W. 
223,  225 ;  Dixon  y.  Clark,  5  0.  B. 
365,  379  J  Dobie  v.  Larkan,  10  Ex. 
776,  779. 

(6)  Hume  v.  Peploe,  8  East,  168  ; 
Poole  T.  Tuynhridge,  2  M.  &  W.  223  ; 
Dohie  T.  Larkan,  10  Ex.  776  j  see 
atde,  p.  440. 

(c)  Hume  v.  Peploe,  8  East,  168; 


Poole  T.  Tumbridge,  2  M.  &  W.  223  ; 
Dixon  V.  Clark,  B  0.  B.  365,  379. 

{d)  Per  Parke,  B.,  Poole  t.  Turn- 
bridge,  2  M.  &  W.  223,  226 ;  and  see 
poet,  p.  471. 

{e)  2  Wms.  Saand.  48  b,  n.  (t)  ; 
Player  ▼.  Blandg,  10  Mod.  26; 
Dixon  ▼.  Parkee,  1  Esp.  110;  see 
post,  p.  473. 
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the  right  of  the  creditor  to  sue  upon  it  is  so  far  complete  at 
the  date  of  the  note^  that  the  Statute  of  Limitation  runs 
against  him  from  that  date  (a).  But  such  a  note  is  not 
considered  as  overdue  so  as  to  affect  an  indorsee  with  its 
equities  {b)  ;  and  a  tender  of  the  amount  of  the  note  with 
interest  may  be  made  at  any  time  before  it  is  actually  de- 
manded^ or  an  action  is  brought  upon  it  (c). 

So^  to  actions  framed  in  the  general  form  of  indebitatus 
counts,  the  defendant  may  plead  that  he  was  always  ready 
to  pay  and  that  he  tendered  before  suit ;  and  it  lies  upon 
the  plaintiff  to  reply  the  facts  showing  that  the  debt  was 
payable  upon  a  particular  day,  or  that  it  was  otherwise  such 
that  the  tender  pleaded  was  not  applicable  (d).  To  an  ac- 
tion for  money  received  by  the  defendant  to  the  use  of  the 
plaintiff,  the  defendant  may  plead  that  he  was  always  ready 
to  pay  and  did  pay  when  requested  (e) . 

In  such  cases,  unless  the  credit  has  been  put  an  end 
to  by  a  demand  for  payment,  the  tender  of  payment  may 
be  made  at  any  time  before  process  has  actually  issued. 
Where  the  plaintiff  had  instructed  an  attorney  to  bring  an 
action  for  the  debt,  who  had  applied  for  process,  it  was  held 
that  such  facts  afforded  no  replication  to  the  plea  of  a 
tender  made  before  the  process  issued  (/). 

Where  goods  were  pledged  to  secure  a  loan  of  money 
lent  for  an  indefinite  time  upon  interest  payable  monthly, 
and  the  lender  gave  notice  to  the  borrower  to  pay  a  certain 
amount,  being  more  than  waa  then  due  for  principal  and 
interest ;  it  was  held  that  the  notice,  demanding  an  exces- 
sive amount,  wa:.  ineffectual  to  terminate  the  credit,  so  as 
to  justify  the  lender  in  selling  the  pledge  upon  default  in 
payment  [g), 

A  tender  must  be  made  in  such  a  manner  and  under  such  ^"^J^^  n^^- 

be  made. 

(a)  Mallby  ▼.  MurreUs,  5  H.  &  N.  S.  632 ;  28  L.  J.  C.  P.  220. 

813 ;  29  L.  J.  Ex.  377 ;  Norton  ▼.  {e)  Kington  ▼.  Kington^  11  M.  & 

Ellam,  2  M.  &  W.   461  ;    and   Bee  W.  233. 

BaHland  v.  Jukes,  1  H.  &  C.  667  j  (/)  Briggs  t.   Calverly,  8  T.  B. 

82  L.  J.  Ex.  162.  629  j  Moffat  v.   Partona,  5  Tannt. 

(h)  Brooka  v.  MUehelly  9  M.  &  W.  307 ;  and  see  Kirton  ▼.  Braithioaita, 

16.  1  M.  &  W.  310 ;  Cains  v.  Coulton^  1 

(c)  Norton  ▼.  Ellam,  supra ;  Cotton  H.  A  C.  764  j  32  L.  J.  Ex.  97. 

T.  Godioin,  7  M.  &  W.  147.  {g)  Pigot  t.  Cubleg,  15  C.  B.  N.  a 

(d)  Smith  V.  Manners,  5  C.  B.  N.       701 ;  33  L.  J.  0.  P.  134. 
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How  ten-  circumstances  that  the  party  entitled  under  the  contract  may 
iJJ^^  have  an  opportunity  of  seeing  that  what  is  presented  for  his 
acceptance  is  really  what  he  stipulated  to  have  (a) .  ''  In 
order  to  constitute  a  suflScient  tender  of  money  in  payment, 
there  must  be  an  actual  production  of  the  money,  or  a  dis- 
pensation of  such  production,  actual  or  implied. — Great 
importance,  it  was  said  by  Lord  Mansfield,  attaches  to  the 
production  of  the  money,  as  the  sight  of  it  might  tempt  the 
creditor  to  yield''  {b) . 

Money  is  not  properly  tendered  when  locked  up  in  a  box, 
BO  that  the  party  to  whom  it  is  offered  cannot  open  it  and 
examine  the  contents.  But  a  tender  of  a  large  sum  of 
money  in  purses  or  bags,  being  the  usual  manner  of  carry- 
ing money,  and  which  the  creditor  might  open,  if  he  pleased, 
was  held  to  be  a  good  tender,  provided  the  sum  was  cor- 
rect (c) .  And  so,  a  tender  of  goods  is  not  properly  made 
by  an  offer  to  deliver  closed  casks,  said  to  contain  the  goods, 
but  the  contents  of  which  are  not  allowed  to  be  seen  and 
examined  [d] . 
In  what  A  tender  in  payment  of  a  money  debt  must  be  made  in 

the  current  coin  of  the  realm  (e).  By  the  56  G«o.  III.  c. 
68,  s.  11,  it  is  enacted  that  "the  gold  coin  of  this  realm 
shall  be  the  only  legal  tender  for  payments  (except  as  there- 
inafter provided)  within  the  United  Kingdom  of  Great 
Britain  and  Ireland.''  And  by  s.  12  it  is  enacted  that  "no 
tender  of  payment  of  money  made  in  the  silver  coin  of  this 
realm  of  any  sum  exceeding  the  sum  of  forty  shillings  at  any 
one  time  shall  be  reputed  a  tender  in  law,  or  allowed  to  be 
a  legal  tender  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  either  by  tale  or  weight."  By  "  the  Colonial 
Branch  Mint  Act,  1866,"  29  &  30  Vict.  c.  65,  power  is 
given  to  Her  Majesty  by  proclamation  to  declare  that  gold 
coins  made  at  colonial  branch  mints  are  to  be  a  legal  tender 
for  payments  within  any  part  of  Her  Majesty's  dominions 


(a)  Per  Rolfe,  B.,  StaHup  v.  Mac-  (c)  Wade's  ctue,  5  Co.  Kep.  114  «; 

aonald,  6  M.  &  a.  693,  610;  Isher-  Co.  Lit.  208  a. 

wood  V.  JThitmore,  10  M.  &  W.  757  j  (rf)  Uherwood  ▼.  Whitmore^  11  M. 

11  Ih.  347.  &  W.  347. 

(J)i5'iiwAv.5rooAr,lBing.N.C.253,  (e)  See   Wade*»  case,  6  Co.   Ecp. 

257  ;  Thomas  v.  Evans,  10  East  101.  114  a. 
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specified  in  such  proclamation.  No  tender  of  payment  can 
be  made  in  copper  coin,  where  the  amount  of  the  debt  is 
such  that  it  may  be  paid  in  gold  or  silver  (a).  By  the 
3  &  4  Will.  IV.  c.  98,  8.  6,  it  is  enacted  that  "  A  tender 
of  the  note  or  notes  of  the  governor  and  company  of  the 
Bank  of  England  expressed  to  be  payable  to  the  bearer  on 
demand  shall  be  a  legal  tender  to  the  amount  expressed  in 
such  note  or  notes,  and  shall  be  taken  to  be  valid  as  a 
tender  to  such  amount  for  all  sums  above  five  pounds  on  all 
occasions  on  which  any  tender  of  money  may  be  legally 
made,  so  long  as  the  Bank  of  England  shall  continue  to  pay 
on  demand  their  said  notes  in  legal  coin.'' 

Although  a  good  tender  ought  to  be  made  in  the  coin 
of  the  realm  and  the  money  ought  to  be  produced,  yet  the 
party  to  whom  the  tender  is  made  may  make  good  what 
would  otherwise  be  insuflScient  by  relying  on  a  different 
objection.  If  he  claim  a  larger  amount  and  give  that  as  a 
reason  for  not  accepting  the  money,  he  cannot  afterwards 
object  that  the  money  was  not  produced,  nor  can  he  object 
that  it  was  offered  in  paper.  If  he  object  to  accept  the  sum 
tendered  because  it  is  in  paper  which  he  is  not  bound  to  re- 
ceive, he  gives  the  party  tendering  an  opportunity  to  make 
his  tender  in  coin ;  but  if  he  puts  his  refusal  upon  a  dif- 
ferent ground,  he  waives  the  objection  as  to  the  quality  of 
the  tender  (6).  Accordingly,  a  tender  in  country  bank  notes, 
or  by  a  check  on  a  banker,  is  good,  if  the  creditor  only  ob- 
jects to  the  amount  and  not  to  the  quality  of  the  tender  (c). 

A  tender  of  a  larger  sum  of  money  than  is  due  is  good ;  Amount  «o 
and  the  creditor  ought  to  accept  so  much  of  it  as  is  due  to  j^d' 
him  (d).     So,  the  production  of  money  to  a  larger  amount 
than  is  due,  with  a  request  to  the  creditor  to  take  what  is 
due,  is  a  good  tender  (e).     But  the  tender  of  a  larger  sum 
than  is  due,  with  a  demand  of  change,  is  not  a  good  tender. 


(a)  2  Stephen's  Blackstone,  5th  ed.,  CoUne  r.  CouHon,  1  H.  ft  G.  764  ; 
542.  82  L.  J.  Ex.  97. 

(b)  Pep    Bayley,   B.,   PolgJass   y.  {d)  Wcule^ scate^h  Co.  Wh  a  \  Dean 
Oliver^  2  C.  &  J.  15.  t.  Zamef,  4  B.  &  Ad.  546 ;  Astleif  y. 

(c)  Poltflast  T.  Oliver,  2  0.  &  J.  65  ;  Beynolds,  2  Stp.  915,  916. 

Jonet  V.  Arthur^  8  Dowl.  442 ;  and  see  {e)  Bevana  ▼.  Rees^  5  M.  &  W.  306 
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Amount  of  if  the  Creditor  refuses  to  give  change^  and  objects  to  take 
^'       the  money  on  that  account  (a). 

Tender  of  a  smaller  sum,  made  in  respect  of  a  single  en- 
tire claim  of  a  larger  amount,  is  inoperative ;  the  creditor 
not  being  bound  to  accept  less  than  his  whole  demand  (6). 
The  debtor  is  not  entitled  to  apply  a  set-off  in  reduction  of 
the  amount  due  upon  a  single  entire  demand,  so  as  to  make 
a  tender  of  the  residue  sufficient ;  a  set-off,  in  the  absence 
of  agreement  respecting  it,  being  available  only  by  virtue  of 
the  statute  8  Geo.  II.  c.  24,  in  case  of  the  creditor  bringing 
an  action  (c). 

A  plea  of  tender  pleaded  to  part  of  the  general  claim  in 
an  indebitatus  count  is  admissible,  because  the  claim  may 
be  composed  of  various  debts,  and  therefore  the  tender  may 
have  been  well  made  in  respect  of  a  single  distinct  debt  {d)  ; 
and  if  in  fact  it  is  not  so,  and  the  tender  made  was  only 
sufficient  to  satisfy  part  of  an  entire  demand,  the  plea  may 
be  met  by  a  replication  to  that  effect  (e) .  A  plea  of  tender 
to  part  of  the  claim  under  several  indebitatus  counts  is 
also  admissible,  and  will  be  applied  according  to  the  evi- 
dence (/). 

A  debtor  being  indebted  in  respect  of  several  distinct 
contracts  to  the  same  creditor,  may  make  a  tender  in  re- 
spect of  any  one  of  them,  specifying  on  which  account  the 
tender  is  made.  If  he  tenders  without  appropriating  the 
amount  to  a  particular  debt,  and  it  is  not  sufficient  to  cover 
all,  it  is  not  a  good  tender  {g) . 

Tender  If  the  tender  is  made  upon  a  condition  which  the  creditor 

oonStio^'  has  a  right  to  object  to,  it  is  not  a  good  tender  (/i).  Thus, 
if  it  is  made  upon  the  condition  that  the  creditor  by  ac- 
cepting it  shall  admit  that  no  more  is  due  in  respect  of  the 


(a)  Betierhee  v.  Davis,  8  Camp. 
70 ;  Bobinstm  ▼.  Cooky  6  Taunt.  336. 

(6)  Dixon  T.  CTarAr,  5  C.  B.  365. 

(o)  Searleg  v.  Sad^rove,  6  E.  &  B. 
689  ;  25  L.  J.  Q.  B.  16  ;  PhillpotU 
V.  Clifton,  10  W.  K.  Ex.  135  j  and 
see  poHy  Chap.  IV,  Sect.  XII,  **  Set- 
off." 

(d)  Jones  ▼.  Owen,  5  A.  &  E.  222 ; 
Brandon  y.  Newingion,  3  Q.  B.  915 ; 


Hesheih  v.  Fatvcett,  11  M.  k  W.  856. 

(<?)  Tyler  v.  Bland,  9  M.  &  W.  338; 
Searlee  t.  Sadgrove,  5  E.  &  B.  639 ; 
25  L.  J.  Q.  B.  15. 

{f)BoHnson  v.  Ward,  8  Q.  B.  920. 

ijg)  Hardingham  v.  Allen,  5  C.  B. 
793. 

(A)  Eckstein  t.  Reynolds,  7  A.  &  E. 
80 ;  per  Maule,  B.,  Bevans  y.  Bees,  6 
M.  &  W.  306,  309. 
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debt  for  which  it  is  tendered,  it  is  not  a  good  tender  (a).  A 
tender  of  a  quarter's  rent  coupled  with  a  demand  of  a  re- 
ceipt to  a  particular  day,  it  being  disputed  whether  one  or 
two  quarters'  rent  was  due,  was  held  not  to  be  a  yalid 
tender  (b).  It  has  been  held  that  an  offer  to  pay  the  money 
upon  the  creditor  giving  the  debtor  a  receipt  is  not  a  good 
tender  (c) ;  but  if  no  objection  is  made  on  that  account,  and 
the  creditor  refuses  the  money  on  account  of  claiming  more 
to  be  due,  he  cannot  afterwards  object  to  the  tender  because 
a  receipt  was  required  as  the  condition  of  payment  {d) .  The 
debtor,  after  paying  the  debt,  if  it  is  above  the  sum  of  £2,  is 
entitled  by  statute  to  demand  a  receipt  properly  stamped  (e). 
A  tender  made  ^'  under  protest  ^'  is  valid ;  the  effect  being 
not  to  impose  a  condition  on  the  acceptance  of  the  money, 
but  merely  to  obviate  any  effect  the  payment,  without  pro- 
test, might  have  as  an  admission  of  the  validity  of  the 
claim  (/). 

Tender  to  one  of  several  joint  creditors,  or  by  one  of  seve-  To  and  by 
ral  joint  debtors,  is  a  valid  tender  {g),  der  may  be 

Tender  of  the  debt  may  be  made  by  any  one  acting  on  "^^ 
behalf  of  the  debtor ;  or  by  any  one  professing  to  act  on  his 
behalf,  if  the  tender  is  afterwards  adopted  and  ratified  by  the 
debtor  {h).     And  tender  may  be  effectually  made  to  any  one 
authorized  to  receive  payment  of  the  debt  (t) . 


(a)  Svans  ▼.  JudJkiiu,  \  Camp.  166  ; 
Sironff  v.  Harvey ^  8  Bing.  804 ;  Pord 
T.  Noll,  2  Dowl.  N.  S.  617 ;  and  see 
Senwood  v.  Oliver,  1  Q.  B.  409; 
Botoen  v.  Owen,  11  Q.  B.  180. 

(M  Finch  V.  Miller,  5  C.  B.  428. 

(c)  Cole  V.  Blake,  Feake,  179; 
Laing  t.  Meader,  1  G.  &  P.  257. 

{d)  Richardson  ▼.  Jackwn,  8  M.  & 
W^  298. 

(e)  48  Geo.  III.  o.  126,  s.  5 ;  16 
&  17  Yict.  c.  59,  80.  2,  8. 


(/)  Scott  Y^Uxhridffe^RickmanS" 
woHh  %.  Co.,  L.  B.  1  C.  P.  596;  85 
li.  J.  0.  P.  293. 

[ff)  Douglas  v.  Patrick,  8  T.  K. 
683 }  and  see  poH,  Chap.  lY,  Sect. 
VII,  "  Payment.** 

{]i)  Read y.  Ooldring,  2  M.  &  S.  86. 

(i)  Ooodland  ▼.  Blewith,  1  Camp. 
477 ;  Kirton  v.  Braiihwaite,  1 M.  &  W. 
810 ;  Moffat  V.  Parsons,  6  Taunt.  307 ; 
Anon,  1  Esp.  849;  and  see  post,  Chap. 
IV,  Sect.  VII,  •«  Payment." 
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Chap.  IV.  Sect.  V.  Breach  of  Contract. 


Breach  of  Contract 460 

Acts  equiyalent  to  Breach  : — 
Fromiser  Disabling  himself 
from  performance 460 


Promisor  Refusing  Perform- 
ance   463 

Discharge  of  Right  of  Action 

for  Breach  465 


Breach  of  A  BREACH  of  contract  converts  the  right  to  performance 
contract,  created  by  the  contract  into  a  right  of  action  for  damages 
for  the  non-performance ;  so  far  as  it  extends,  it  renders  the 
strict  performance  of  the  contract  impossible,  and  puts  an 
end  to  the  contract,  except  for  the  purpose  of  maintaining 
the  right  of  action  for  the  breach.  In  some  cases  where  the 
contract  may  be  performed  in  substance  notwithstanding 
the  breach.  Courts  of  Equity  will  grant  a  specific  perform- 
ance of  the  contract  upon  equitable  terms ;  but,  in  general, 
where  a  court  of  equity  refuses  to  decree  specific  perform- 
ance, the  only  right  remaining  under  a  contract  after  a  breach 
is  the  right  of  action  for  damages. 

A  breach  of  contract  consists  in  any  deviation  from  the 
exact  course  of  performance  stipulated  for  in  the  terms  of 
the  contract  (a).  There  are  also  some  acts  which,  though 
strictly  speaking  not  deviations  from  the  performance  of  the 
contract,  yet,  being  the  same  in  effect,  are  held  to  be  equi- 
valent to  a  breach ;  as,  where,  before  the  time  of  perform- 
ance arrives,  the  promisor  disables  himself  from  performance, 
or  absolutely  refuses  performance  of  his  promise. 


Acts  equi- 
valent to 
breach  of 
contract. 


Breach  by 

Sromiser 
isabling 
himself 
from  per- 
formance. 


An  act  of  the  promisor  which  disables  him  from  the  per- 
formance of  his  promise  before  the  time  of  performance 
arrives  may  be  equivalent  to  a  breach,  and  render  him  liable 
to  an  immediate  action.  In  Main's  case  it  was  resolved, 
that  if  a  man  seised  of  lands  in  fee  covenants  to  enfeoff  J.  S. 
of  them  upon  request,  and  afterwards  he  makes  a  feoffment 
in  fee  of  the  same  lands  to  another,  J.  S.  shall  have  an  action 
of  covenant  without  request  {b) .  A  person  entitled  to  lands 
in  reversion,  expectant  upon  a  lease,  agreed  that  he  would 
grant  a  lease  for  a  certain  term  as  soon  as  they  should  come 


(a)  See  "Performance  of  Contract, 
ante,  p.  435. 


(b)  5  Co.  Bep.  21  a ;  and  see  ante, 
p.  351. 
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into  possessioiij  and  before  that  time  he  granted  a  lease  of 
the  lands  to  another  for  the  same  term ;  it  was  held  that, 
having  put  it  out  of  his  power  to  perform  his  agreement,  he 
was  liable  to  an  action  for  the  breach,  although  the  first  lease 
had  not  expired  (a) .  So,  if  a  person  contracts  to  sell  speci- 
fic goods  and  deliver  them  upon  request,  and  before  request 
made  he  sells  and  delivers  them  to  another,  he  is  at  once 
liable  to  an  action  at  the  suit  of  the  first  buyer,  and  no  re- 
quest to  deliver  is  necessary  (i). 

If  a  man  promises  a  woman  to  marry  her  and  marries 
another,  he  is  at  once  liable  to  an  action  for  breach  of  pro- 
mise of  marriage ;  and  by  the  act  which  disables  him  from 
the  performance  of  his  promise  he  dispenses  with  the  re- 
quest to  perform  it,  or  the  lapse  of  an  appointed  or  reason- 
able time  for  its  performance,  or  any  other  matters  which 
may  have  been  stipulated  for  as  conditions  precedent  to  his 
liability ;  and  it  is  immaterial  whether  the  person  whom  he 
has  married  remains  still  alive,  the  contract  having  been 
once  broken  (c).  A  woman  before  her  marriage  covenanted 
with  the  plaintiff  to  leave  certain  matters  in  difference  be- 
tween them  to  arbitration  and  to  abide  the  award,  and  be- 
fore the  award  was  made  married,  and  thereby  incapacitated 
the  arbitrator  from  making  any  award  to  bind  her ;  it  was 
held  that  she  thereby  broke  her  covenant  {d) , 

■  The  defendant  covenanted  that  he  would  at  the  request  of 
the  plaintiff  avow  and  confirm  all  actions  which  the  plaintiff 
should  bring  in  respect  of  a  bond  of  which  the  defendant 
was  obligee  without  releasing  the  same;  the  defendant  having 
released  the  bond,  it  was  held  that  he  had  disabled  himself 
from  avowing  an  action  on  the  bond,  and  was  liable  for  a 
breach  of  his  covenant,  without  any  request  of  perform- 
ance (e).  An  insurance  company  in  consideration  of  a  sum 
of  money  paid  by  the  plaintiff  to  the  company,  appointed  a 
person  as  agent  to  the  company,  and  covenanted  with  the 
plaintiff,  that  in  case  the  company  should  at  any  time  dis- 

(a)  F<yrd  v.  THey,  6  B.  &  C.  S25  j       Cainen  v.  Smith,  15  M.  &  W.  189. 
BeeZov«/iocXrv.  i^rafiAr^yn,  8Q.  B.  371.  (c2)    Chamley    y.     Winstanley,    6 

(b)  Sowdell  r,  Parsotu,  10  East,       East,  266. 

859.  (ff)  Amory  ▼.  Brodrick,  5  B.  &  Aid. 

(c)  Short  V.  Stone,  8  Q.  B.  858;       712. 


462  CHAP.  TV.    THE   DI8CHAEGB   OF   CONTRACTS.     . 

place  that  person  from  his  appointment  as  agents  they  would 
repay  to  the  plaintiflF  the  money  so  paid  by  him ;  the  com- 
pany having  afterwards  transferred  their  business  to  another 
company^  it  was  held  that  they  had  thereby  displaced  the 
agent  by  rendering  it  impossible  to  continue  him  in  their 
employment,  and  were  bound  to  repay  the  sum  of  money  to 
the  plaintiff  (a). 

Breach  by  If  before  the  time  appointed  for  performing  the  contract 
^^2ng^to  ^*s  arrived  the  promisor  wholly  refiises  to  perform  it,  the 
perfonn  the  promisee  may  be  entitled  to  treat  such  refusal  as  an  imme- 

contnct.  . 

diate  breach  of  the  contract,  and  to  commence  an  action  for 
damages  in  respect  of  it  {b).  The  plaintiff  agreed  to  enter 
the  services  of  the  defendant,  and  the  defendant  agreed  to 
employ  him,  as  a  courier  from  an  appointed  future  day  for 
three  months  certain,  and  before  the  appointed  day  the  de- 
fendant wholly  refused  to  employ  the  plaintiff  according  to 
the  agreement ;  it  was  held  that  upon  the  refusal  by  the  de- 
fendant to  employ,  the  plaintiff  was  entitled  to  bring  an  ac- 
tion immediately,  and  was  not  bound  to  wait  until  after  the 
day  agreed  upon  for  the  commencement  of  the  employment 
had  arrived  (c) .  A  contract  was  entered  into  between  the 
plaintiffs  and  an  agent  of  the  defendant  for  the  carriage  of 
the  plaintiffs'  goods  in  a  vessel  of  the  defendant,  and  before 
the  day  appointed  for  the  shipment  of  the  goods  the  defend- 
ant wrote  to  inform  the  plaintiffs  that  he  did  not  hold  him- 
self responsible,  as  the  agent  had  no  authority  to  act  in  his 
name ;  the  plaintiffs  wrote  in  answer  that  they  should  make 
other  arrangements  and  hold  the  defendant  responsible  for 
the  consequence,  and  they  proceeded  to  negotiate  a  new  con- 
tract with  another  person  for  the  carriage  of  their  goods ; 
on  the  day  appointed  by  the  first  contract  for  the  shipment, 
and  before  the  new  contract  was  completed,  the  defendant 
informed  the  plaintiffs  that  he  was  ready  to  take  the  goods ; 
it  was  held  that  upon  the  original  denial  of  the  contract 
by  the  defendant  the  plaintiffs  were  entitled  to  treat  the 

(a)  Stirling  y.  Mailland,  6  B.  &  S.  Co.  y.  Xenot,  11  C.  B.  N.  S.  152 ;  13 

840 ;  34  L.  J.  Q.  B.  1.  ih,  825  ;  31  L.  J.  C.  P.  84,  284. 

(6)  Hochatery.  Delatour,  2  E.  &B.  (c)  Hochtier  y.  Delatour,  2  £.  &  B. 

678 ;  Vatmba  and  Black  Sea  Railway  €78 ;  22  L.  J.  Q.  B.  455. 
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contract  as  broken  bj  acting  upon  that  denial  and  making 
new  arrangements  for  the  carriage  of  their  goods,  and  they 
were  entitled  to  sue  the  defendant  for  not  receiving  the  goods 
according  to  the  contract  {a) . 

K  before  the  time  appointed  for  performing  the  contract  Eoftiaal 
has  arrived  the  promisor  refuses  to  perform  it,  but  the  pro-  ™t^„ 
misee  declines  to  treat  such  refusal  as  a  breach,  and  con-  breach, 
tinues  to  insist  upon  the  performance  of  the  contract,  he  is 
precluded  from  afterwards  treating  such  refusal  as  a  breach. 
By  a  charterparty  it  was  agreed  that  the  plaintiffs  ship  should 
proceed  to  Odessa  and  there  load  a  cargo  from  the  defendant 
within  a  certain  number  of  days ;  while  the  days  for  loading 
were  running  the  defendant  told  the  master  of  the  ship  that 
he  should  be  unable  to  provide  a  cargo  and  advised  him  to 
go  away,  but  the  master  declined  to  do  so  and  continued  to 
insist  upon  having  a  cargo  in  fulfilment  of  the  charterparty; 
afterwards  and  before  the  days  allowed  for  loading  had  ex- 
pired war  was  declared  between  England  and  Bussia,  which 
rendered  it  illegal  for  the  defendant  to  procure  a  cargo  as 
agreed ;  it  was  held  that  the  master  not  having  treated  the 
refusal  of  the  defendant  as  a  breach  of  the  contract  before 
the  contract  was  discharged  by  the  declaration  of  war,  the 
defendant  was  not  liable  to  an  action  (6) . 

The  defendant  having  contracted  to  sell  a  certain  quantity 
of  goods  and  deliver  them  at  an  appointed  time,  before  that 
time  arrived  announced  his  refusal  to  proceed  with  the  con- 
tract ;  it  was  held  that  the  buyer  was  not  bound  to  accept 
such  refusal,  but  was  entitled  to  insist  upon  the  due  perform- 
ance of  the  'contract,  and,  the  price  of  the  goods  having 
risen,  he -was  entitled  to  damages  measuired  by  the  price  at 
the  time  appointed  for  delivery  and  not  by  the  price  at  the 
time  of  the  refusal  of  the  defendant  (c) .  So,  where  the  de- 
fendant contracted  for  the  purchase  of  certain  goods  to  be  de- 
livered at  a  certain  place  and  before  the  time  arrived  for  the 
delivery  of  the  goods,  the  market  having  fallen,  gave  the 
seller  notice  that  he  would  not  accept  the  goods  if  they  were 

(a)  Danube  and  Black  Sea  Jfy:  Co,  kins,  6  E.  &  B.  958,  961 ;  86  L.  J.  Q. 

V.  Xenoe,  11  0.  B.  N,  8.  152  j  13  ib,  B.  49,  55  ;  26  »i.  3,  5;  ante,  p.  897. 

825 ;  31  L.  J.  0.  P.  84,  284.  (c)  Leigh    v.   Paterson^  8  Taunt. 

(6)  Avery  r.  Boirden ;  Reid  y.  Hoe-  540. 
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delivered,  it  was  held  that  the  notice  of  refusal  amounted  to 
nothing  unless  acted  upon  by  the  seller,  and  that  the  defend- 
ant was  liable  to  damages  measured  by  the  market  price  of 
the  goods  at  the  time  for  delivery,  and  not  at  the  time  of  his 
giving  notice  of  refusal  to  accept  them  (a) . 

A  refusal  to  perform  the  contract  made  by  a  party  at  any 
time  before  the  performance  on  his  part  is  due,  if  not  treated 
by  the  other  party  as  a  breach  of  the  contract,  is,  in  effect, 
merely  an  expression  of  an  intention  to  break  the  contract, 
and  may  be  retracted  {b) ;  until  retracted,  it  is  evidence,  of  a 
continual  refusal  down  to  and  inclusive  of  the  time  appointed 
for  performance  (c) ;  after  such  refusal  has  been  treated  as  a 
breach  of  the  contract  by  the  promisee,  it  is  no  longer  com- 
petent for  the  promiser  to  withdraw  his  refusal  and  offer  to 
perform  the  contract ;  although  the  time  appointed  for  ac- 
tual performance  may  not  have  arrived  (d) . 

The  promisee  has  not  a  right,  before  the  time  for  perform- 
ance has  arrived,  to  demand  and  have  a  distinct  answer 
whether  the  promiser  will  perform  the  contract  or  not  (e) . 

A  refusal  to  perform  the  contract  by  one  party,  so  long  as 
it  remains  unretracted,  discharges  the  other  party  from  the 
performance  of  all  acts  which  he  would  otherwise  be  bound 
by  the  contract  to  perform,  and  so  may  operate  as  an  excuse 
for  the  non-performance  of  conditions  precedent  to  the  lia- 
bility of  the  party  refusing  (/).  The  plaintiff  contracted  with 
the  defendant  for  the  sale  of  a  cargo  of  tea  to  be  delivered 
on  arrival  from  the  ship  to  the  defendant  at  a  certain  price 
payable  after  delivery ;  before  the  arrival  of  the  cargo  the 
defendant  repudiated  the  contract  and  refused  £o  perform  it, 
and  it  was  held  that  this  refusal,  not  having  been  retracted, 
discharged  the  plaintiff  from  a  delivery  of  the  tea  upon  its 
arrival,  and  rendered  the  defendant  liable  for  a  breach  of 


t 

I 


(a)  PhillpotU  V.  Eoans,  5  M.  &  W. 
475. 

(6)  PhillpotU  Y,  Evant,  5  M.  k  W. 
475 }  Ripley  y.  M'Clure,  4  Ex.  845, 
359 }  Avery  v.  Bowien^  Reid  y.  Hot- 
kint,  6  £.  &  B.  958,  961 ;  25  L.  J.  Q. 
B.  49,  55  ;  26  ib,  3,  5. 

(r)  Ripleif  t.  M'Clure,  4  Ex.  845, 
859. 


{d)  Danube  and  Black  Sea  Ry. 
Co.  V.  Xenos,  11  0.  B.  N.  S.  152 ;  13 
ib.  826;  81  L.  J.  C.  P.  8J-,  284; 
Hochtter  y.  Delatour,  2  E.  &  B.  678 ; 
22  L.  J.  Q.  B.  465. 

(<f)  Ripley  v.  WClure,  4  Ex.  845. 

(/)  See  anle,  p.  851;  Ripley  v. 
M^Clure^  supra ;  Danube  OMd  Black 
Sea  Ry.  Co.  y.  Xenos^  supra. 
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contract  in  not  accepting  the  tea,  without  such  delivery  (a). 
Upon  a  contract  for  the  manufacture  and  delivery  of  goods, 
the  buyer,  after  accepting  and  paying  for  a  portion  of  the 
goods,  gave  notice  to  the  seller  not  to  make  any  more,  as 
he  would  not  accept  or  pay  for  them ;  it  was  held  that  the 
seller  might  sue  for  a  breach  of  the  contract  in  reftising  to 
accept  the  rest  of  the  goods  contracted  for,  without  continu- 
ing to  manufacture  and  tender  them  (b) . 

The  right  of  action  for  damages  arising  out  of  a  breach  Diacsharge 
of  contract^  in  common  with  rights  of  action  arising  from  ^^^f^f 
wrongs  of  other  kinds,  may  be  discharged  by  proceeding  to  breach, 
judgment  in   the  ordinary  course   of  procedure  appointed 
in  the  courts  of  law  for  that  purpose ;   and  the  judgment 
may  be  satisfied  and  discharged  by  execution.     The  law  of 
Practice  and  Procedure,  regulating  the  course  of  actions,  is 
not  within  the  scope  of  the  present  work,  and  the  reader  is 
referred  to  works  specially  devoted  to  that  subject;   but 
besides  the  ordinary  mode  of  proceeding  to  judgment  and 
execution,  there  are  other  modes  of  discharging  rights  of 
action,  which,  so  far  as  they  relate  peculiarly  to  rights  of 
action  arising  out  of  contracts,  may  be  considered  to  be 
within  the  scope  of  the  present  work,  and  are,  therefore, 
treated  of  in  the  following  sections. 


Chap.  IV.  Sect.  VI.  Accord  and  Satisfaction. 
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A  BIGHT  of  action  for  a  breach  of  contract  cannot  be  dis-  Accord  and 
charged  by  any  payment  or  performance,  or  tender  of  pay-  tf^Sf.*^ 
ment  or  performance  by  the  promisor  without  the  consent 
and  acceptance  of  the  promisee;   for  the   promisee,  after 
breach,  becomes  entitled  to  damages,  to  be  assessed  by  pro- 
cess of  law,  and  is  not  bound  to  accept  any  tender  or  oflTer 

(a)  JUplejf  T.  M^Clure^  supra.  Danube  and  Black  Sea  Ry,   Co.  t, 

(b)  Cort  ^.AmbergaU  Ry.  Co.,  17 Q.      Xenoe,  supra  ;  11  C.  B.  N.  S.  152 ; 
B.  127;  20L.  J.$B.460s  andsee      13t5.  826;  81  L.  J.  C.  P.  84,  284. 

2  H 
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made  by  the  promiser  in  satisfaction  of  his  claim  for  dama- 
ges {a) .  He  may,  however,  agree  to  do  so ;  and  an  agreement 
to  accept  something  in  satisfaction,  accompanied  by  the  de- 
livery or  performance  of  what  is  so  agreed  upon,  satisfies 
and  discharges  his  right  of  action.  Such  an  arrangement  is 
called  in  technical  language  an  accord  and  satisfaction,  and, 
when  complete,  forms  a  good  defence  to  an  action. 

By  the  accord  the  parties  agree  upon  a  sum  of  money  or 
other  matter  to  be  given  and  accepted  as  compensation  for 
the  breach,  instead  of  the  damages  recoverable  by  process 
of  law ;  and  by  the  execution  of  the  accord,  that  is,  by  the 
actual  delivery  and  acceptance  of  the  matter  agreed  upon, 
the  right  of  action  is  satisfied  and  discharged. 

Accord  and  Accord  And  satisfaction  after  breach  is,  in  general,  a  good 
of*8p©S^ty  d®f®^c®  *^  *^  action  for  a  breach  of  any  contract,  whether 
debts,  made  by  parol  or  by  specialty  (6).  But  by  the  common  law 
a  debt  acknowledged  as  due  under  seal,  as  a  single  bond,  or 
covenant  to  pay  a  present  money  debt,  or  a  bond  after  for- 
feiture, could  not  be  discharged  by  accord  and  satisfaction, 
tod  could  be  avoided  only  by  matter  of  as  high  a  nature,  as 
by  an  acquittance  under  seal. 

According  to  the  resolution  reported  in  Blake's  case^ 
'^  there  is  a  diflTerence  when  a  duty  accrues  by  the  deed  in 
certainty  tempore  confectianis  scripti,  as  by  covenant,  bill,  or 
bond,  to  pay  a  sum  of  money,  there  this  certain  duty  takes 
its  essence  and  operation  originally  and  solely  by  the  writ- 
ing ;  and,  therefore,  it  ought  to  be  avoided  by  a  matter  of 
as  high  a  nature,  although  the  duty  be  merely  in  the  per- 
sonalty ;  but  when  no  certain  duty  accrues  by  the  deed,  but 
a  wrong  or  default  subsequent,  together  with  the  deed,  gives 
an  action  to  recover  damages  which  are  only  in  the  per- 
sonalty, for  such  wrong  or  default  accord  with  satisfaction 
is  a  good  plea  (c)."  In  accordance  with  this  resolution  of 
the  Court,  in  the  case  at  bar,  which  was  an  action  for  a 
breach  of  covenant  in  not  repairing  a  house,  to  which  the 

(a)  See  ante^  P*  4 ;    Hardman  v.  (c)  BlaJce*9   case,    6    Co.    43    h ; 

Stllhouse,  9  M.  &  W.  596  ;  Siead  y.  NichoVt  case,  5  Co.  43  a ;  Mcutetf 

Poyer^  1  C.  B.  782.  t.  Johnson^  1  Ex.  241,  253 ;  see  as  to 

ifi)  Btake'M  case,  6  Co.  Rep.  43  b.  payment  of  bonds,  etc.,  post,  p.  473. 
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defendant  pleaded  an  accord  and  safcisfaction^  it  was  held 
that  as  the  covenant  did  not  give  the  plaintiff  at  the  time  of 
the  making  of  it  any  cause  of  action^  but  the  wrong  or  de- 
fault after  in  not  repairing  the  house  together  with  the  deed 
gave  an  action  to  recover  damages  for  default  of  reparations^ 
the  defendant's  plea  was  good  (a).  But  to  an  action  on  a 
bond  without  any  condition^  a  plea  of  accord  and  satisfac- 
tion, not  by  deed,  was  held  bad  {b).  Upon  the  same  prin- 
ciple in  NichoVs  case  (c),  in  an  action  of  debt  on  a  single  bill, 
payment,  without  an  acquittance  under  seal,  was  held  to  be 
no  plea,  because  the  single  bill  remained  in  force. 

By  agreement  of  the  parties  anything  may  be  given  or  What  may 
done  and  accepted  in  satisfaction  of  a  right  of  action  :  thus,  a^J^*^ 
accord  and  satisfaction  may  be  made  by  delivery  and  accept-  cep^d  in 
ance  of  goods ;  by  work  or  services  performed ;  or  by  pay-  tion, 
ment  of  an  agreed  sum  of  money.     Payment  of  a  debt  or 
liquidated  money  demand,  accepted  after  it  is  due,  operates 
in  satisfaction  of  the  right  of  action  for  such  debt  or  de- 
mand, and  not  in  performance  of  the  contract  {d), 

A  mere  agreement  to  do  certain  things,  and  not  the  actual  New  con- 
performance  of  them,  may  be  accepted  in  satisfaction  of  a  b^Mcepted 


right  of  action ;  so  that  if  the  agreement  accepted  in  satis-  j?  •* 
faction  is  not  performed,  the  only  remedy  is  by  an  action  for 
the  breach  of  it,  and  there  remains  no  recourse  to  the  original 
right  of  action,  which  is  altogether  discharged  (e) .  The  new 
agreement  must  create  a  binding  contract  and  give  a  right 
of  action  in  case  of  its  non-performance,  otherwise  it  would 
form  no  satisfaction  of  the  original  right  of  action,  without 
actual  performance  (/) . 

Thus,  a  bill  of  exchange  or  promissory  note  may  be  given 
and  accepted  in  absolute  satisfaction  and  discharge  of  a  debt, 
and  not  merely  as  a  conditional  payment  defeasible  by  dis- 
honour of  the  instrument  (g) . 

(a)  Blah? 9  ecue^  tupra.  (/)  Cote  v.  Barber,  T.  Bajm.  450  j 

(b)  Prettonr.  Chnttmaa^  2  Wils.SB.       Henderson  t.  Stobart^  5  Ex.  99 ;  and 

(c)  6  Co.  43  a.  see  Lynn  t.  Bruce,  2  H.  Bl.  317. 

\d)  See  "  Payment,"  jmi^  p.  471.  {g)  Sard  y.  Rhodes,  1  M.  &  W. 

{e)  Evans  y.  Powis^  1  Ex.  601 ;  153 ;  Lewis  y.  Lysfer,  2  0.  M.  &  B. 

HaU  y.  Flockton,  14  Q.  B.  880 ;  16  704 ;   Goldshede  y.  Cotlrell,  2  M.  & 

Q.  B.  1039  5  19  L.  J.  Q.  B.  1  s  20  W.  20 ;  and  see  "  Payment,"  posi,  p. 

ib.  208.  477. 
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Adequacy 
of  the  satifl' 
faction. 


Where  a  composition  agreement  is  made  between  a  debtor 
^nd  his  creditors  whereby  the  debtor  binds  himself  to  pay  a 
proportion  of  the  debt  of  each  creditor,  and  the  creditors 
accept  such  composition  agreement  in  satisfaction  of  their 
debts,  those  debts  are  thereby  discharged;  and  the  new 
agreement  alone,  without  payment,  affords  a  good  answer 
to  an  action  by  a  creditor  upon  the  original  liability  (a). 

The  liability  of  a  third  party  may  be  taken  in  satisfaction 
of  the  debt  of  the  original  debtor,  under  a  valid  agreement 
between  all  the  parties  to  that  effect  (6) .  So,  the  separate  liabi- 
lity of  one  of  several  joint  debtors  may  be  accepted  in  satis- 
faction and  discharge  of  the  joint  liability  of  all  (c).  So, 
where  the  plaintiff  is  himself  indebted  to  a  third  party,  the 
defendant,  by  agreement  between  all  parties  to  that  effect, 
may  take  upon  himself  the  debt  of  the  plaintiff  in  satisfac- 
tion of  his  own  debt  to  the  plaintiff  {d) . 

In  general,  the  intrinsic  value  of  the  matter  or  thing 
given  or  done  in  satisfaction  of  the  right  of  action  is  imma- 
terial in  law;  it  is  settled  by  agreement  of  the  parties  as  the 
equivalent  or  consideration  for  the  discharge  of  the  right  of 
action  {e) .  But  in  the  case  of  a  payment  made  in  satisfaction 
of  a  money  debt,  the  acceptance  of  a  smaller  sum  is  no  satis- 
faction of  a  debt  of  larger  amount,  without  some  additional 
consideration  for  giving  up  the  residue  (/) . 


Aoooid  The   accord  alone,  being  merely  the  agreement  of  the 

tS&^T*n*'  P*^^®s  ^^  *^  *^®  matter  to  be  given  or  done,  and  accepted,  in 

ia  inopera-  Satisfaction  of  the  right  of  -action,  while  it  remains  unexe- 

cuted,  does  not  affect  the  right  of  action  {g) .  Notwithstanding 

an  accord  has  been  come  to  respecting  a  proposed  mode  of 


(a)  Good  Y.  Cheeamant  2  6.  &  Ad. 
328;  :Evaiu  t.  Potoitj  1  Ex.  601; 
£o^d  y.  Bind,  1  H.  &  N.  938,  947 ; 
26  L.  J.  Ex.  164,  166. 

(h)  Case  v.  Barber,  T.  Raym.  450 ; 
Henderson  y.  Stohart^  5  Ex.  99  ;  and 
see  Cuxon  v.  Chadley,  3  6.  &  G.  591 ; 
Hart  V.  Alexander,  2  M.  &  W.  484  ; 
Kemp  V.  Watt,  16  M.  &  W.  672. 

(e)  Thompson  v.  Percival,  5  B.  & 
Ad.  925 ;  Lyth  t.  Ault,  7  Ex.  669; 
21  L.  J.  Ex.  217 ;  overruling  Lod^e  t. 
X>u;a«,  3B.  &Ald.  611. 


(d)  Cochrane  t.  Oreene^  9  C.  B. 
N.  S.  448  ;  30  L.  J.  C.  P.  97;  and  see 
post^  Chap.  VI,  "  Assignment  of  Con- 
tracts." 

(e)  See  ante,  p.  811 ;  PinneVi  ease, 

5  Co.  Rep.  117  a ;  Ourlewis  v.  Clark, 
3  Ex.  375;  Cumber  t.  Wane,  1  Strange, 
426: 1  Smith's  L.  C.  5th  ed.  288;  Ltfth 
V.  AuU,  7  Ex.  669 ;  21  L.  J.  Ex.  217. 

(/)  7*. ;  Down  y.  Batcher,  10  A. 

6  E.  121 ;  &nd  setbpost,  p.  474. 

{g)  Allen  y.  Harris,  1  L.  Raym. 
122 ;  Jones  y.  David,  6  T.  R.  141. 
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satisfaction,  and  the  defendant  may  be  willing  and  oflTer  to 
execute  it,  the  plaintiff  may,  at  any  time  before  it  has  been 
executed,  commence  an  action  (a).  Nor  is  a  mere  accord 
unexecuted  binding  on  the  debtor  so  as  to  give  a  right  of 
action  to  the  creditor  for  its  non-performance  (b).  But  an 
agreement  made  between  the  plaintiff  and  the  defendant, 
that  an  action,  previouly  brought  by  the  plaintiff  against  the 
defendant,  should  be  settled,  and  all  proceedings  therein 
stayed,  and  that  the  defendant  should  pay  the  plaintiff  a 
sum  of  money,  was  held  to  be  a  mutually  binding  agree- 
ment upon  which  an  action  might  be  brought  in  case  of  a 
breach  on  either  side;  although  it  might  not,  until  per* 
formed  by  the  defendant,  constitute  a  defence  to  the  pre- 
vious action  (c) . 

An  agreement  between  a  creditor  and  a  debtor,  that  the 
creditor  should  take  payment  in  goods  to  be  delivered 
by  the  debtor,  was  held  to  be  no  answer  to  an  action  for 
the  debt,  unless  the  goods  had  been  actually  delivered  and 
accepted  in  satisfaction  of  the  debt  {d).  So,  a  plea  that  it 
was  agreed  that  the  plaintiff  should  take  out  his  debt  in 
beer,  and  that  the  defendant  was  always  ready  and  willing 
to  carry  out  the  agreement  on  his  part,  was  held  a  bad 
plea  {e) .  So  a  plea,  to  an  action  for  a  breach  of  contract  in 
not  delivering  timber,  that  the-  plaintiff  agreed  to  accept 
other  timber  instead  of  that  contracted  for,  and  that  the 
defendant  tendered  such  other  timber,  which  the  plaintiff 
refused  to  accept,  was  held  to  be  a  bad  plea,  as  showing  an 
accord  without  satisfaction  (/).  In  an  action  to  recover  a 
debt,  the  plea  stated  an  agreement  between  the  plaintiff 
and  the  defendant  that  in  consideration  that  the  defendant 
would  secure  the  debt  by  executing  a  mortgage  when  called 
upon  to  do  so,  payable  by  annual  instalments,  the  plaintiff 
promised  that  no  proceedings  should  be  taken  in  respect  of 
the  debt,  unless  default  were  made  in  payment  of  the  instal- 

(a)  JBaifleif  t.  ffoman,  3  Bing.  N.  C.  (d)  Wray  t.  MOettone,  5  M.  A  W. 
915;  920.                                                       21 ;  CoUingboume  y.  Mantell,  5  M.  & 

(b)  lAfnn  T.  Brttce,  2  H.  Bl.  317  ;      W.  289. 

Beeoes  v.  Heame,  1  M.  &  W.  323  ;  («)   Collinffboums  v.  Maniell,  5  M. 

Bee  Reniger  v.  PogoMa^  Plowd.  5,  6.  &  W.  289. 

(c)  Crowther  t.  Farrer,  16  Q.  B.  (/)   Gabriel  v.  DresteTy  15  C.  B. 
677.  622  ;  24  L.  J.  C.  P.  81. 
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mentSj  and  that  the  defendant  had  always  been  ready  to 
execute  the  mortgage;  it  was  held  a  bad  plea  as  being 
merely  an  accord  without  satisfaction  (a).  So,  a  plea  stat- 
ing an  agreement  to  the  effect  that  the  defendant  would 
give  the  plaintiff  authority  to  collect  debts  owing  to  the  de- 
fendant;  and  satisfy  his  cause  of  action  from  the  proceeds^ 
and  that  the  plaintiff  might  have  collected  the  debts,  but 
neglected  to  do  so,  was  held  bad  as  showing  an  accord  with- 
out satisfaction  {b). 

Where  an  accord  had  been  come  to  as  to  the  mode  of 
satisfying  a  debt,  but  remained  unexecuted,  it  was  held  that 
as  the  right  of  action  for  the  debt  had  not  been  affected  by 
the  accord,  the  period  of  limitation  continued  to  run  iEkgainst 
it  from  the  time  it  originally  accrued  (c). 

B^  and  Accord  and  satisfaction  made  with,  and  accepted  by,  one 

ftcoorTand  ^^  Several  joint  creditors  discharges  the  debtor  as  against 
Baiisfaction  ^U  (d) .      Accord  and  satisfaction  made  by  one  of  several 
made.         parties  jointly  liable,  and  accepted  by  the  creditor,  dis- 
charges all  the  parties  {e) . 

Accord  and  satisfaction  made  by  a  stranger  on  account 
of  the  debt  may  be  adopted  by  the  debtor  in  discharge  of 
his  liability  (/). 


(a)  Allies  y.  Prohyn,  2  C.  M.  &  B. 
408. 

(ft)  Giffard  r.  Whittaker,  6  Q.  B. 
249 ;  and  see  JBaillie  t.  Moore,  8 
Q.  B.  489. 

(c)  Reeves  v.  ffearne,  1  M.  &  W. 
823  ;  see  post,  p.  526. 

{d)  Wallace  y.KeUall,  7 'h^.kW. 
264;  Smith  t.  Lovell,  10  G.  B.  6,  23 ; 
Alexander  ▼.  Donoie,  1  H.  &  N.  152  ; 
25  L.  J.  Ex.  281. 


(«)  Nicholson  y.  Setnll^  4  A.  &  E. 
675  ;  and  see  Hillman  y.  Uncles^ 
Skinner,  891  ;  Thurman  ▼.  Wild,  11 
A.  &  E.  44>2,  460;  per  Eyre,  CJ., 
Cheetham  v.  Ward,  I B.  &  P.  630, 633; 
and  see  bj  and  to  whom  payment  may 
be  made,  post,  p.  486. 

(f)  See  Jones Y,  Broadhursty  9  C.  B. 
173,  193 ;  BeUhaw  v.  Bueh,  11  C.  B. 
191,207 ;  Thurman  v.  WHd,  11  A.  & 
E.  452 ;  post,  p.  487. 
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A  CONTRACT  to  pay   money  is   discharged  by  paying  the  Payment  in 
money  at  the  time  and  in  the  manner  appointed  by  the  J^J^J^jJ^. 
contract.     If  the  creditor  refiises  to  accept  the  payment  so  '™<^- 
oflTered,  the  debtor  may  discharge  himself  from  liability  by 
a  tender  of  payment.     The  payment  or  tender  of  payment 
IS  then  made  in  performance  of  the  contract^  and  no  breach 
of  contract  occurs  (a) . 

If  the  debtor  does  not  pay  or  tender  the  money  at  the  Payment 
time  and  in  the  manner  appointed,  he  commits  a  breach  of  tTorof 
the  contract.     The  right  of  the  creditor  under  the  contract  ^^^^^ 
is  thereby  converted  into  a  right  of  action  to  recover  da- 
mages for  the  breach.     The  debtor  can  no  longer,  strictly 
speakings  discharge  his  liability  by  merely  tendering  the 
amount  of  the  debt  to  his  creditor;  for  the  creditor  is  no 
longer  bound  to  accept  the  tender,  but  may  insist  on  his 
right  of  action  for  damages,  and  his  consent  to  accept  pay- 
ment in  satisfaction  of  his  claim  is  necessary  in  order  to  dis- 
charge the  liability  of  the  debtor.  The  payment,  if  accepted, 
is  then  made  not  in  performance  of  the  contract,  but  in  sa- 
tisfaction of  the   right  of  action  arising  from  the  breach 
ofit(fe). 

The  right  of  action  for  a  mere  money  debt  has  this  pecu- 
liarity, that  the  amount  of  damages  recoverable  is  liquidated 
or  certain.     The  measure  of  the  damages  is  the  amount  of 


(a)  See  anlei  p.  486.  234 ;  per  Williams,  J.,  Chambert  y. 

(b)  See  ante,  p.  467  ;  per  Parke,  B.,      Miller,  18  C.  B.  N.  S.  126, 13 1  j  82  L. 
Kinffton  y.  Kington,  11  M.  A  W.  233,      J.  C.  P.  30.  33. 
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■ 

the  debt  together  with  the  amount  of  interest,  if  any  in- 
terest is  payable;  but  the  debtor,  by  wrongfully  detain- 
ing a  mere  money  debt  beyond  the  time  when  it  is  due,  does 
riot  render  himself  liable  for  any  pecuniary  consequences 
which  may  happen  to  the  creditor  by  reason  of  his  special 
circumstances,  which  were  not  referred  to  or  contemplated 
in  the  original  contract  {a) .  Hence  the  damages  for  the  mere 
detention  of  the  debt  are,  in  general,  what  are  called  '^  no- 
minal damages,^'  which  are  described  as  meaning  in  fact 
^^  a  sum  of  money  that  may  be  spoken  of,  but  that  has  no 
existence  in  point  of  quantity/^  The  existence  of  nominal 
damages  in  point  of  law  is,  however,  important,  because  it 
entitles  a  creditor,  in  certain  cases,  to  stand  upon  his  strict 
right  to  bring  an  action,  and  to  recover  therein  a  verdict  and 
his  costs  (A). 

If  the  creditor,  being  entitled  to  claim  his  debt  to- 
gether with  nominal  damages  for  its  detention,  before  ac- 
tion brought,  accepts  the  amount  of  his  debt,  he  cannot 
afterwards  commence  an  action  for  the  nominal  damages 
alone  (c).  But  where  payment  of  the  debt  only  has  been 
made  after  an  action  has  been  commenced  by  the  creditor 
to  recover  it,  the  latter  is  entitled  to  maintain  his  action  for 
nominal  damages  and  the  costs  of  his  suit;  the  payment 
made  after  action  being  taken  into  account  as  against  the 
debt  only,  and  not  as  necessarily  covering  the  damages  for 
the  detention  of  the  debt  (cQ.  Where  payment  is  made  and 
accepted,  after  action  brought,  in  satisfaction  of  debt,  da- 
mages, and  costs,  the  creditor's  claim  is  completely  satisfied 
and  discharged,  and  there  is  a  complete  defence  to  the 
action  arising  after  the  commencement  of  the  suit  (e). 

Money  demands  differ  in  this  respect  from  claims  for  the 
detention  of  goods  which  a  person  is  bound  to  deliver ;  for 


(a)  See  post.  Chap.  V. "  Damages." 

(5)  See  per  Maule,  J.,  Beaumont 
y.  Greathead,  2  C.  B.  494,  499; 
Wilde  T.  Clarisan,  6  T.  B.  808; 
Joule  T.  TayloTy  7  Ex.  58. 

(c)  Beaumont  t.  Qreathead,  2  0. 
B.  494;  and  see  Dixon  y.  Parkee^ 
1  £Bp.  lie. 

{d)  Noeotti  T.  Page,  10  C.  B.  648 ; 
Cook  Y.  Hopewell,  II  Ex.  655  ;  25  L. 


J.  Ex.  71 ;  Goodwin  v.  Cremer,  18  Q. 
B.  757  ;  22  L.  J.  Q.  B.  30 ;  Kemp  v. 
BalU,  10  Ex.  607 ;  Lowe  t.  Steele, 
15  M.  &  W.  880 ;  Randall  y.  Moon, 
12C.B.26I. 

(«)  Thame  y.  Boast,  12  Q.  B.  808 ; 
Oeli  y.  Burgeee^  7  C.  B.  16 ;  and  see 
Henry  y.  Earl,  8  M.  &  W.  228 ;  and 
Cook  y.  Hopewell^  11  Ex.  555 ;  25  L. 
J.  Ex.  71. 


in 
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the  wrongful  detention  of  goods  entitles  the  claimant  to  sub- 
stantial damages ;  a  subsequent  delivery  of  the  goods  does 
not  affect  the  claim  for  the  detention^  and  is  considered 
only  in  mitigation  of  the  damages  (a). 

By  the  common  law  a  debt  acknowledged  as  due  under  payment  i 
seal,  as  a  sincfle  bond,  or  a  bond  with  a  condition  after  for-  ^tMraction 

^  of  debta  bv 

feiture,  or  a  covenant  to  pay  a  present  money  debt,  could  bond  wld  ^ 
not  be  discharged  by  mere  payment  in  satisfaction ;  such  ~^"^*- 
debts  could  be  discharged  only  by  matter  of  as  high  a  na- 
ture, as  by  an  acquittance  under  seal  {b) . 

But  by  the  statute  4  &  5  Anne,  c.  16,  s.  12,  it  was  enacted 
that  ''  Where  any  action  of  debt  shall  be  brought  upon  any 
single  bill,  or  where  any  action  of  debt,  or  scire  facias,  shall 
be  brought  upon  any  judgment,  if  the  defendant  hath  paid 
the  money  due  upon  such  bill  or  judgment,  such  payment 
shall  and  may  be  pleaded  in  bar  of  such  action  or  suit ;  and 
where  an  action  of  debt  is  brought  upon  any  bond  which 
hath  a  condition  or  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the 
obligor,  his  heirs,  executors  or  administrators  have,  before 
the  action  brought,  paid  to  the  obligee,  his  executors  or 
administrators,  the  principal  and  interest  due  by  the  defea- 
sance or  condition  of  such  bond,  though  such  payment  was 
not  made  strictly  according  to  the  condition  or  defeasance, 
yet  it  shall  and  may  nevertheless  be  pleaded  in  bar  of  such 
action,  and  shall  be  as  effectual  a  bar  thereof,  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the 
condition  or  defeasance,  and  had  been  so  pleaded.''  This  en- 
actment does  not  enable  the  obligee  to  discharge  his  liability 
by  tender  of  payment  post  diem,  if  refused  by  the  obligor  (c) . 

And  by  8.  13  of  the  same  statute  it  is  enacted,  ^'  that  if  at 
any  time  pending  an  action  upon  any  such  bond  with  a 
penalty,  the  defendant  shall  bring  into  the  Court  where  the 
action  shall  be  depending  all  the  principal  money  and  in- 
terest due  on  such  bond,  and  also  all  such  costs  as  have  been 


(a)  See  Qriffitha  7.  Owen^  18  M.  k      Blake*9  ea$e,  6  Co.  Rep.  43  b  ;  and 
W.  68.  see  Mtutey  y.  Johnson,  1  £x.  241, 253. 

{b)  NichoCi  case,  5  Co.  Bep.  43  a  j         (c)  See  ante^  p.  454. 
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expended  in  any  snit  or  suits  in  law  or  equity  upon  such 
bond^  the  said  money  so  brought  in  shall  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge  of  the  said 
bond^  and  the  Court  shall  and  may  give  judgment  to  dis- 
charge every  such  defendant  of  and  from  the  same  accord- 
ingly.^' This  enactment  is  practically  superseded  by  the 
Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126, 
B.  25,  which  enacts  that  '^  in  any  action  brought  upon  abend 
which  has  a  condition  or  defeasance  to  make  void  the  same 
upon  pajment  of  a  lesser  sum  at  a  day  or  place  certain, 
with  a  penalty,  it  shall  be  lawful  for  the  defendant,  by  leave 
of  the  Court,  or  a  judge,  and  upon  such  terms  as  they  or  he 
shall  think  fit,  to  pay  into  Court  a  sum  of  money  to  an- 
swer the  claim  of  the  plaintiff  in  respect  of  such  bond ;  and 
such  payment  into  Court  shall  be  made  and  pleaded  in  like 
manner  and  according  to  the  provisions  of  the  '^  Common 
Law  Procedure  Act,  1852,^'  and  the  like  proceedings  may  be 
had  and  taken  thereupon  as  to  costs  and  otherwise .'' 

Tnuuac-  Certain  transactions  may  by  agreement  of  the  parties  be 
itituting"  made  equivalent  to  payment,  and  are  so  regarded  in  law,  of 
payment.    -^Jjiq]!  the  following  are  examples  : — 

Payment  of  Payment  of  a  smaller  sum  in  satisfaction  of  a  greater 
fumlSan  ^^^^^8'^^^  debt.  Only  operates  as  a  discharge  pro  tanto,  and 
the  debt,  cannot  in  law  discharge  the  whole  debt  without  some  valid 
consideration  for  abandoning  the  residue  (a).  But  pay- 
ment of  a  smaller  sum  may  amount  to  a  discharge  of  a 
larger  debt,  where  it  is  made  under  a  valid  agreement  to 
that  effect ;  as,  where  it  is  agreed  to  be  paid  at  an  earlier 
^ay  (b) ;  where  it  is  q^greed  to  be  paid  by  a  third  party  (c) ; 
or  where  it  is  paid  as  a  composition  for  the  debt  under  an 
arrangement  between  the  debtor  and  his  creditors  {d) . 


(a)  PinneVi  case,  5  Co.  Bep.  117a ; 
Cumifer  y.  Wane^  1  Strange,  426 , 
1  Smith's  L.  C.  5th  ed.  288  ;  Fitch  t. 
Sutton,  5  East,  230 ;  Sibree  t.  Tripp, 
15  M.  &  W.  28,  30,  33,  37  ;  Wright 
T.  Acret,  6  A.  &  E.  726 ;  Daum  y. 
Hatcher,  10  A.  &  E.  121  ;  Mitchell  y. 
Cragff,  10  M.  &  W.  367,  371 ;  see  re- 
marks of  Erie,  J.,  in  Turner  v.  Col- 


lint,  20  L.  J.  Q.  B.  259 ;  2  L.  M.  & 
P.  99. 

(6)  PinneVe  case;  5  Co.  Bep.  117  a ; 
Sibree  v.  Tripp,  15  M.  &  W.  23,  31, 
34 ;  Fitch  T.  Sutton,  5  East,  230,  233. 

(c)  See  Lewis  t.  Jones,  4  B.  &  C. 
506,  513 ;  IFelby  t.  Drake,  1  C.  & 
P.  557. 

{d)  Steinman  y.  Magnus,  11  East, 
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Payment  of  a  smaller  sum  in  satisfaction  of  a  larger 
amount  claimed  for  an  unliquidated  demand  may  operate  as  a 
valid  discharge  {a) ;  so^  payment  of  a  smaller  sum^  under  an 
agreement  to  abandon  a  defence  to  an  action  and  pay  costs^ 
may  be  pleaded  in  satisfaction  of  a  larger  demand  (&).  A 
negotiable  security  for  a  smaller  amount  given  and  accepted 
in  satisfaction  of  a  larger  debt  will  operate  effectually  in  dis- 
charge of  it  (c) . 

Where  an  account  is  stated  between  two  parties  respect-  Setting  off 
ing  items  due  on  both  sides  of  the  account,  and  it  is  agreed  S^,Jo«)uSl 
between  them  that  the  items  admitted  on  the  one  side  shall 
be  set  off  against  the  items  admitted  on  the  other,  so  as  to 
leave  the  balance  only  due  and  payable,  the  transaction  is 
equivalent  to  payment  of  the  debts  so  set  off  (d).  ^'  The  way 
in  which  an  agreement  to  set  one  debt  against  another  of 
equal  amount,  and  discharge  both,  proves  a  plea  of  payment 
is  this :  if  the  parties  met,  and  one.  of  them  actually  paid 
the  other  in  coin,  and  the  other  handed  back  the  same  iden- 
tical coin  in  payment  of  the  gross  debt,  both  would  be  paid. 
When  the  parties  agree  to  consider  both  debts  discharged 
without  actual  payment  it  has  the  same  effect,  because  in 
contemplation  of  law  a  pecuniary  transaction  is  supposed  to 
have  taken  place  by  which  each  debt  was  then  paid  ^'{e),  A 
written  memorandum  of  such  a  transaction,  constituting  a 
pajment  by  a  set-off  of  cross  debts,  is  a  receipt  and  requires 
a  receipt  stamp  (/). 

A  payment  thus  effected  has  the  full  effect  of  payment  in 
taking  a  debt  out  of  the  operation  of  the  Statute  of  Limita- 
tions {g) ;  but  the  mere  existence  of  items  on  both  sides  in 


890;  Hvant  r.  Pawis,  I  Ex.  601, 
606. 

(tf)  WiOdtuon  r.  Byert,  1  A.  &  £. 
106  ;  SHree  t.  THpp,  15 M.  AW.  23, 
36 ;  and  see  ante,  p.  819. 

{h)  Cooper  v.  Parker,  15  C.  B. 
822 ;  23  L  J.  C.  P.  41 ;  and  see 
Crowtker  y.  Farrer,  15  Q.  B.  677  j 
ante  p.  469. 

(<?)  Sibreev.  Tripp,  IS  M.  & W.  23 ; 
Bee  posit  p.  478. 


(d)  Suiion  T.  Page,S  C.  B.  204; 
Callander  y.  Soward,  10  C.  B.  290; 
see  Clark  v.  Alexander,  8  Soott,  N.  B. 
147, 163. 

(e)  Per  Lord  Campbell,  OJ.,  Living^ 
Hone  V.  Whiting,  15  Q.  B.  722,  723 ; 
Bee  Sturdy  y.  Arnand,  3  T.  R.  599. 

{/)  Livingstone  v.  Whiting,  supra, 
(g)  Schol^  y.  Walton,  12  M.  &  W. 
510;   Worthington   y.   Ghimsditeh,  7 
Q.  B.  479 ;  and  Bee  post,  p.  538. 
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an  open  account^  there  being  no  agreement  to  set  them  oil' 
against  one  another  in  payment^  is  inefTective  in  discharging 
the  items^  or  in  preventing  the  operation  of  the  Statute  of 
Limitation  (a).  Where  some  of  the  earlier  items  admitted 
on  one  side  are  barred  by  the  Statute  of  Limitation,  they 
are  effectually  paid  by  the  items  allowed  against  them  on  the 
other  side,  and  the  claim  for  the  balance  is  not  affected  by 
the  statute  {b) . 

As  an  account  stated  respecting  a  debt  is  not  conclusive 
as  to  the  amount,  a  payment  of  the  amount  stated  in  ac- 
count is  no  answer  to  a  claim  for  a  larger  sum  in  respect  of 
the  same  debt,  but  operates  as  payment  only  to  the  amount 
of  the  sum  paid  (c). 

Bill  or  note  A  negotiable  security,  as  a  bill  of  exchange  or  promissory 
taken  on  i^oto,  may  be  given  and  taken  for  and  on  account  of  a  simple 
the  debt,  contract  debt  and  will  operate  as  a  conditional  payment,  that 
is,  a  payment  if  the  security  is  paid  when  due  (d) ;  such  pay- 
ment, however,  is  defeasible  by  the  dishonour  of  the  security, 
so  that  if  the  security  is  not  paid  at  maturity  there  is  no  dis- 
charge, and  the  original  debt  remains  in  force  (e).  So,  the 
giving  and  taking  of  a  negotiable  check  on  a  banker  for  and 
on  account  of  a  debt  is  equivalent  to  payment,  until  it  has 
been  presented  for  payment  and  refused  (/).  If  the  security 
is  duly  paid  the  transaction  is  equivalent  to  payment  of  the 
original  debt,  and  should  be  pleaded  as  a  discharge  by 
payment  (gr).  While  the  negotiable  security  given  for  and 
on  account  of  the  debt  is  running,  and  until  it  has  arrived 
at  maturity,  it  suspends  the  right  of  action,  and  affords  a 


(a)  Coitam  y.  Fwrtridge^  4M.  ft  G-. 
271. 

{h)  AsUy  ▼.  James,  11  M.  k  W. 
542 ;  Clark  v.  Alexander,  8  Soott,  N. 
R.  147, 166. 

(c)  See  ante,  p.  71 ;  Smith  y.  Page, 
15  M.  &  W^.  683 ;  Perry  y.  Attwood, 
6  £.  &  B.  691 ;  25  L.  J.  Q.  B.  408. 

(d)  Kearalake  r.  Morgan,  5  T.  B. 
518 ;  BeUhato  y.  Bmsh,  11  G.  B.  191, 
202,  204 ;  and  see  James  y.  Williame, 
13  M.  k  W.  828;  Plimleg  y.  Westley, 
2  Bing.  N.  C.  249. 


(e)  Puckford  y.  Maxwell,  6  T.  R. 
52 ;  Oweneon  y.  Morse,  7  T.  R.  64 ; 
Valpg  y.  Oakeleg,  16  Q.  B.  941; 
Gr^ths  y.  Perry,  1  E.  &  E.  680  ;  28 
L.  J.  Q.  B.  204. 

(/)  Per  Patteson,  J.,  Pearce  y. 
Davisy  1  M.  &  Rob.  865 ;  and  see 
Hough  y.  May,  4  A.  &  E.  954  ;  Caine 
y.  Coulton,  1  H.  &  0.  764;  82  L.  J. 
Ex.97. 

ig)  Feam  y.  Cochrane,  4  C.  B.  274 ; 
Thorne  y.  Smith,  10  0.  B.  659 ;  see 
Smart  y.  Nokes,  6  M.  &  G.  911. 
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good  defence  to  an  action  to  recover  the  debt,  which  must 
be  pleaded  specially  according  to  the  facts  (a). 

A  bill  of  exchange  or  promissory  note  may  be  given  and  Bill  or  note 
taken  in  satisfaction  and  discharge  of  a  debt,  so  as  to  operate  JJItirfaStion 
as  an  absohite,  and  not  merely  as  a  conditional  payment ;  the  o^  *^  ^^^ 
risk  of  the  dishonour  of  the  instrument  then  rests  upon  the 
creditor  and  not  upon  the  debtor,  and  the  subsequent  dis- 
honour does  not  revive  the  original  debt  (fe) .  Thus,  where  the 
defendant  pleaded  that  the  plaintifif  accepted  a  promissory 
note  in  satisfaction  and  discharge  of  the  debt  sued  for,  the 
replication  of  the  plaintiff,  that  the  note  was  not  paid  when 
due,  was  held  bad  (c). 

Whether  a  security  is  given  and  accepted  in  satisfaction 
and  discharge  of  a  debt  or  merely  on  account  of  a  debt,  that 
is  to  say,  whether  it  is  given  and  accepted,  as  an  absolute  or 
a  conditional  payment,  depends  on  the  intention  shown  by 
the  parties  in  the  transaction,  and  is  a  question  of  fact  {d) . 
An  allegation  in  a  plea,  that  bills  were  taken  ''  in  payment 
o{"  a  debt,  does  not  necessarily  mean  that  they  were  taken 
in  satisfaction  of  it,  but  is  open  to  the  construction  that  they 
were  taken  "  for  and  on  account  ^'  of  the  debt  (e) ;  so,  an  al- 
legation that  a  bill  was  given  in  ''  discharge  "  was  held  to 
import  no  more  than  that  the  bill  was  given  "  for  and  on  ac- 
count of  the  debt  (/).  If  the  creditor  has  the  offer  of  cash 
in  payment  of  his  debt,  but  takes  a  bill  in  preference  and 
for  his  own  accommodation,  it  is  equivalent  to  payment  in 
cash,  and  is  an  effectual  discharge  of  the  debt ;  and  upon 
dishonour  of  the  bill  the  creditor  cannot  have  recourse  to  his 
original  claim  {g).  But  where  it  merely  appears  that  the  cre- 
ditor has  taken  a  bill,  and  does  not  appear  that  he  had  the 
choice  of  cash  instead,  it  is  presumed  that  the  bill  is  taken 
as  payment  only  conditionally  upon  its  being  paid ;  and  upon 
its  dishonour  the  creditor  retains  his  remedy  for  his  original 

(a)  See  BuUen  and  Leake,  Preo.  PI.  M.  &  Gt.  40. 

2nd  ed.  464.  (/)  ICemp  t.  Wait,  15  M.  &W.  672. 

{b)  Sard  y.  Bkodet,  1  M.  Jb  W.  153  ;  (ff)  Marth  t.  Pedder,  4  Camp.  257; 

J,ewit  T.  Lyrier,  2  C.  M.  &  B.  704.  Strong  t.  HaH,  6  B.  Jb  0. 160 ;  SmUh 

(c)  lb.  ▼.  Perrand^  7  B.  &  O.  19 ;  Andsrion 

(d)  Goldikede  t.  CoUrell,  2  M.  &  ▼.  HiUieg,  12  C.  B.  499  ;  see  Everett 
W.  20.  T.  Collins,  2  Camp.  515  ;  Mobinson  y. 

(e)  MaUlard  7.  Duke  ofArgyU,  6  Read,  9  6.  &  C.  449. 
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TakixigBe- 
ciirity  for 
smalier  sum 
than  the 
debL 


Taking 
caritT  on 
whicn 
debtor  is 
primarily 
liable. 


Taking 
security  on 
wh'ch 
debtor  is 
secondarily 
liable. 


debt  (a).  Taking  a  check  of  the  debtor  himself  upon  a 
banker,  for  immediate  payment,  in  preference  to  cash,  does 
not  preclude  the  creditor  resorting  to  his  original  claim,  if 
the  check  is  duly  presented  and  dishonoured ;  for  it  is  ac- 
cepted merely  as  a  particular  form  of  cash  payment  (i) . 

As  the  actual  payment  of  a  smaller  sum  in  discharge  of  a 
debt  of  larger  amount  can  only  operate  as  payment  pro  tantOj 
and  cannot  operate  as  a  discharge  of  the  whole,  so  a  security 
for  a  smaller  amount  given  and  taken  for  and  on  account  of 
a  larger  debt  cannot  operate  as  a  conditional  payment  for 
more  than  the  amount  will  cover  (c) ;  but  a  negotiable  se- 
curity for  a  smaller  amount  may  be  taken  in  satisfaction  and 
discharge  of  a  larger  debt,  and  will  operate  eflFectuaUy  in  dis- 
charge of  it  (rf). 

If  the  debtor  is  himself  primarily  liable  on  the  bill  or  note 
given  on  account  of  the  dsbt,  as  being  acceptor  of  the  bill 
or  maker  of  the  note,  and  so  bound  himself  to  pay  it  at  ma- 
turity, it  is  necessary  for  him  to  allege  and  prove,  in  answer 
to  an  action  for  the  debt,  that  the  instrument  is  not  yet  due, 
or,  if  overdue,  that  the  plaintiflf  has  indorsed  it  away  so  as  to 
render  him  liable  upon  it  to  a  third  party,  or  other  circum- 
stances excusing  the  non-payment  of  it.  Thus,  a  plea,  merely 
stating  that  the  defendant  delivered  to  the  plaintiff  for  and 
on  account  of  the  debt  a  promissory  note  payable  to  plain- 
tiff's order  six  months  after  date,  and  not  stating  that  the 
note  was  still  running,  or  any  excuse  for  non-payment,  was 
held  bad  on  demurrer  {e). 

If  the  defendant  is  only  secondarily  liable,  as  drawer  or 
indorser  of  a  bill,  or  indorser  of  a  note,  the  mere  giving  of 
such  instrument  to  the  plaintiff  for  and  on  account  of  the 
debt  is  a  sufficient  prirridfade  defence,  even  if  it  is  overdue ; 
and  it  lies  upon  the  plaintiff  to  allege  ajid  prove  the  dishon- 
our of  it  (/) .  And  in  such  case  the  plaintiff  is  bound  to  take 
all  the  steps  necessary  to  obtain  payment  and  to  secure  the 


(a)  Jtobituon  t.  Read,  9  B.  &  C. 
449. 

(5)  Fvereii  y.  CoIHhs,  2  Camp.  615; 
explained  in  Smith  y.  Ferrand,  7  B.  & 
C.  19,  25. 

(c)  AiUe,  p.  474 ;  Thomas  y.  Beat- 
ihom,  2  B.  &  C.  477. 


(d)  Sihree  y.  Tripp,  16  M.  &  W.  23- 

(e)  Frioey.  Price,  16 M.  &  W.  232; 
and  see  Ghldehede  y.  Cottrell,  2  M.  & 
W.  20 ;  Simon  y.  Lloyd,  2  G.  M.  &  B. 
187. 

if)  Pricey,  Price,  16  M.  &  W.  232, 
241. 
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rights  of  the  defendact  upon  the  instrument^  in  case  of  its 
dishonour ;  he  is  bound  to  present  it  for  payment  when  due, 
and,  if  dishonoured,  to  give  due  notice  of  dishonour ;  and  if 
by  the  neglect  of  the  plaintiff  to  do  this  the  defendant  is 
deprived  of  his  rights  upon  the  instrument,  he  is  discharged 
from  liability  not  only  upon  the  instrument,  but  also  for  the 
original  debt  (a). 

The  debtor  gave  to  his  creditor  for  and  on  account  of  the 
debt  promissory  notes  payable  to  bearer  on  demand  of  a 
bank  which  had  then,  unknown  to  the  parties,  stopped  pay- 
ment ;  the  creditor  did  not  circulate  the  notes  nor  did  he 
present  them  for  payment,  but  some  days  afterwards  re- 
quired his  debtor  to  take  back  the  notes,  which  he  refused 
to  do ;  it  was  held  that  the  creditor  by  his  neglect  to  pre- 
sent the  notes  for  payment,  and  give  notice  of  the  non- 
payment to  the  debtor,  had  discharged  the  debtor  from 
liability  (b) .  In  a  similar  case  where  the  promissory  notes 
of  a  bank,  payable  to  bearer  on  demand,  were  delivered  for 
and  on  account  of  a  debt,  the  bank  having  previously 
stopped  payment  without  the  knowledge  of  the  parties,  and 
the  creditor  before  a  reasonable  time  for  presenting  the  notes 
discovered  the  insolvency  of  the  bank,  and  within  a  reason- 
able time  after  such  discovery  gave  his  debtor  notice  of  it 
and  offered  to  return  the  notes,  it  was  held  that  the  creditor 
might  recover  upon  his  original  debt  (c).  Where  the  bill 
indorsed  by  the  debtor  to  the  creditor  was  valueless  for  want 
of  a  sufficient  stamp,  it  was  held  that  notice  of  dishonour 
was  unnecessary,  and  that  the  creditor,  though  he  had  given 
no  notice,  might  recover  his  original  debt  {d) . 

If  the  debtor  pays  his  creditor  by  a  check  or  order  on  a 
banker  for  the  payment  of  money,  the  check  must  be  pre- 
sented within  a  reasonable  time,  after  which  the  creditor 
holds  it  at  his  own  risk  against  the  insolvency  of  the  banker ; 
and  if  in  consequence  of  his  neglect  to  present  the  check  the 


(a)  BricUfes T,  Berry,  3  TaxLut,  ISO;  373;  and  see  RogertY.  Lanfjford^X 

Sofoard  y.   Palmer,  8   Taimt.   277 ;  C.  A;  M.  637. 

Camidge  y.  AUenby,  6  B.  &  C.  873,  (c)  Rohaon  y.  Oliver,  10  Q.  B.  704; 

382  ;   Peacock  y.  Purtell,  14  C.  B.  Turner  y.  Stones,  1  D.  &  L.  122. 

N.  a.  728  ;  32  L.  J.  C.  P.  266.  {d)  Cundy  y.  Marriott,  1  B.  &  Ad. 

{h)  Camidge  y.  AUenby,  6  B.  &  C.  696. 
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money  is  lost,  the  debtor  is  discharged.  The  day  after  the 
receipt  of  the  check  is  held,  in  general,  to  be  the  reasonable 
time  for  presentment,  or,  if  tlie  parties  are  at  a  distance,  for 
posting  it  for  presentment  (a) .  A  bill  of  exchange  accepted 
generally,  but  payable  at  a  banker's,  has  not  the  same  effect 
in  throwing  the  risk  upon  the  holder  after  the  bill  is  due, 
because  the  holder,  though  authorized,  is  not  bound  to  pre- 
sent it  at  the  banker's  (6). 

If  the  debtor  is  not  a  party  to  the  bill  or  note  given  for 
and  on  account  of  the  debt,  he  is  not  entitled  to  notice  of 
dishonour,  nor  does  the  negligence  of  the  creditor  in  deal- 
ing with  the  instrument  affect  him,  or  prevent  the  debt  from 
reviving  upon  dishonour  of  the  instrument ;  thus,  where  a 
bill  was  drawn  by  the  creditor  upon  and  accepted  by  a  third 
party  for  and  on  account  of  the  debt,  upon  dishonour  of 
the  bill  the  creditor  was  held  entitled  to  recover  his  debt 
without  any  notice  to  the  debtor  (c).  So,  where  the  bill 
was  drawn  and  accepted  by  strangers  and  indorsed  by  the 
drawer  to  the  creditor  for  and  on  account  of  the  debt,  the 
dishonour  of  the  bill  was  held  to  revive  the  debt,  although 
no  notice  of  dishonour  was  given  either  to  the  debtor,  or  to 
the  drawer  {d). 
LoM  of  The  creditor  may  lose  his  remedy  for  the  debt,  by  the  loss 

siSiuSy  ^   of  a  negotiable  instrument  taken  by  him  from  the  debtor  on 
takmfor    account  of  the  debt :  as,  where  the  creditor  took  from  his 

too  debt.  ,  , 

debtor  a  bill  of  exchange  indorsed  by  him  in  blank,  and  lost 
it,  it  was  held  that  he  could  not  sue  for  his  original  debt  (e). 
So,  where  the  debtor  accepted  a  bill  payable  to  his  creditor's 
order,  the  creditor  having  lost  the  bill  could  not  sue  for  his 
debt  (/) ;  and  it  was  held  to  be  immaterial  that  the  creditor 
had  not  indorsed  it  before  the  loss  {g).  In  a  case  where  the 
lost  bill  got  back  to  the  possession  of  the  debtor,  it  was  held 


(a)  Alexander  r.  Burchfield^  7  M. 
&,  G-.  1061 ;  lUibinton  y.  Hawlcefordy 
9  Q.  B.  52 ;  Lams  r.  Rand,  27  L.  J. 
C.  P.  76;  Bailey  t.  Bodenham,  16 
C.  B.  N.  S.  288 ;  38  L.  J.  C.  P.  252 ; 
Bee  Rickford  y.  Bid^e,  2  Camp.  537  ; 
Mare  y.  Henty,  30  L.  J.  C.  P.  302. 

(b)  Tnmer  r.  ffayden,  4  B.  &  C.  1. 

(c)  Swinyard  v.  Bowes,  5  M.  &  S.  62. 


{d)  Bishop  Y.  Bofoe,  3  M.  &  S.  362 ; 
and  see  Van  Wart  y.  Woolly,  3  B. 
k  C.  439. 

(«)  Ckamfion  y.  Terry,  3  B.  &  B. 
295 ;  and  see  ante,  p.  434. 

(/)  Crowe  Y.  Clay,  9  Ex.  604. 

{g)  Crowe  y.  Clay,  supra  ;  and  see 
Bamuz  y.  Crowe,  1  Ex.  167 ;  OYerrul- 
ing  Bolt  Y.  Watson,  4  Bing.  273. 
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that  the  creditor  was  no  longer  bound  by  the  payment  by 
the  bill,  and  might  resort  to  his  original  debt  (a),  llie  loser 
of  a  negotiable  instrument  may  obtain  relief  in  equity,  or 
under  the  Common  Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125,  s.  87,  upon  giving  a  sufficient  indemnity  to  the 
parties  liable  on  the  instrument  (6). 

A  negotiable  security  given  merely  on  account  of  a  spe-  ^*^^  o'  **<>*• 
cialty  debt  has  no  effect  in  dischargiug  it,  or  in  suspend-  specialty 
ing  the  remedy  upon  it,  until  such  security  is  actually  " 
paid(c).  Thus,  a  promissory  note  given  on  account  of  rent 
due  under  a  demise  does  not  extinguish  the  claim  for  rent 
nor  suspend  the  right  of  distress,  the  rent  (whether  the  de- 
mise be  by  parol  or  deed)  being  a  debt  of  equal  degree  with 
a  debt  by  specialty  (d).  So,  the  giving  of  bills  of  exchange 
on  account  of  money  due  under  a  bond  conditioned  for 
the  payment  of  money  constitutes  no  defence  to  an  action 
on  the  bond  (e) .  A  bill  of  exchange  given  on  account  of  a 
debt  covenanted  to  be  paid,  and  secured  by  a  bill  of  sale, 
does  not  suspend  the  debt,  or  the  right  to  take  possession 
under  the  bill  of  sale  (/).  And  if  a  bill  be  given  on 
account  of  a  debt  due  under  a  covenant  tg  pay  money, 
and  judgment  be  recovered  on  the  bill,  it  is  no  defence  to 
an  action  on  the  covenant ;  for  the  judgment  alone,  though 
it  merges  the  security,  is  no  payment  without  execution,  and 
the  covenant  remains  unsatisfied  (g),  A  promissory  note 
given  on  account  of  a  judgment  debt  does  uot  suspend  the 
remedy  on  the  judgment ;  but  it  is  not,  on  that  account, 
without  a  consideration  to  support  it,  for  the  agreement  by 
the  judgment  debtor  to  suspend  his  remedy,  evidenced  by 
his  taking  the  note  on  account  of  it,  is  a  sufficient  considera- 
tion (A). 

K  it  is  agreed  between  the  creditor  and  the  debtor  to  take  Goods 
goods  at  a  fixed  value  in  payment  of  so  much  of  the  debt,  payment. 

(a)   Widders  r.  Gorton,  1  C.  B.  N.  (/)  Bramwell  v.  Ellington,  5  B.  & 

8.  576 ;  26  L.  J  O.  P.  165.  S.  39  ;  83  L.  J.  Q.  B.  130. 

{b)  See  ante,  p.  434.  (^)  Drake  ▼.  Mitchell,  8  East,  251 ; 

(c)  Davit  Y.  Gyde,  2  A.  &  E.  623.  and  see  Tarleton  y.  AUhusen,  2  A.  & 

{d)  Davis  v.  Qyde,  supra.  E.  82. 

(e)   WoHhinfftony.  Wigley,^  Bing.  (A)  Baker  y.  Walker,  14  M.  &W. 

N.  C.  454.  465. 
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• 

the  delivery  and  acceptance  of  tlie  goods  may  be  regarded  as 
payment  in  discharge  of  the  debt  (a).  The  delivery  of  goods 
agreed  to  be  taken  by  the  creditor  as  equivalent  to  money 
has  the  eflTect  of  part  payment  in  preventing  the  operation  of 
the  Statute  of  Limitation  (b) .  The  delivery  of  goods  agreed 
to  be  taken  as  an  equivalent  for  money  is  also  held  to  be  a 
payment  within  the  enactment  of  the  bankruptcy  law,  which 
protects  bond  fide  payments  against  the  consequences  of  any 
prior  act  of  bankruptcy  of  the  debtor  of  which  the  creditor 
at  the  time  of  receiving  payment  had  no  notice  (c) . 

Payment  If  the  Creditor  requests  his  debtor  to  pay  the  debt  in  a 
JJ*^^^  particular  manner,  and  the  debtor  pays  it  accordingly,  it  is  a 
tioM  of  the  good  payment  and  discharges  the  debt ;  as,  where  the  cre- 
ditor wrote  to  his  debtor  at  a  distance  requiring  him  to  re- 
mit the  balance  of  his  account,  and  the  defendant  remitted  a 
bank  bill  which  was  retained,  though  the  amount  was  ob- 
jected to,  it  was  held  that  there  was  suflBcient  proof  of  pay- 
ment of  the  amount  of  the  bill  {d).  If  the  creditor  directs 
his  debtor  to  remit  the  money  in  bills  by  post,  and  the  debtor 
does  so  in  the  regular  manner,  and  it  is  lost,  the  debtor  is 
discharged  (e).  If  the  debtor  sends  a  check,  without  au- 
thority from  his  creditor  to  remit  in  that  form,  the  creditor 
is  not  bound  to  accept  it  as  payment,  and  may  commence  an 
action  without  sending  it  back  (/).  So,  where  the  debtor  sent 
a  post  oflSce  order,  without  authority  or  request  to  remit  in 
that  form,  it  was  held  not  to  be  payment,  and  that  the  cre- 
.  ditor  was  not  obliged  to  send  the  order  back  {g).  If  the  cre- 
ditor requests  his  debtor  to  pay  the  money  to  a  banker  and 
he  does  so,  that  constitutes  a  good  payment ;  so,  where  the 
debtor  kept  an  account  at  the  banker^s  to  whom  he  was  re- 
quested to  pay  the  debt,  and  by  his  instructions  the  sum  was 

(a)  See  Hands  v.  Burton^  9  East,      465 ;  and  see  B.  L.  C.  Act,  1849,  s. 
849 ;  Scuriy  v.  Wi/kin,  11  M.  &  W.       133. 

622.  (d)  Caine  t.  Coulton,  1  H.  &  C. 

(b)  Hart  v.  Nash,  2  C.  M.  &  R.       764 ;  32  L.  J.  Ex.  97. 

837  ;  Hooper  v.  Stephens,  4  A.  &  E.  {e)  Per  Lord  Kenyon,  Warwicke  ▼. 

71 ;  Blair  v.  Ormond,  17  Q.  B.  423 ;  Noakes,  Peake,  67 ;  Hawkins  ▼.  JRtUt, 

20  L.  J.  Q.  B.   444 ;  and    see  post,  ib.  186. 

p.  538.  (/)  Bovffh  V.  May,  4  A.  &  E.  954. 

(c)  Cannan  v.  Wood,  2  M.  &  W.  (^r)   Gordon  v.  Strange,  1  Ex.  477. 
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transferred  from  the  credit  of  his  own  account  to  that  of  his 
creditor,  it  was  held  to  bo  a  good  payment,  though  the  banker 
failed  the  next  day  and  before  the  creditor  received  notice  of 
the  transfer  (a) .  Though  no  special  directions  are  given  about 
the  mode  of  payment,  if  it  is  made  in  the  usual  way  of  busi- 
ness, the  debtor  is  discharged  (b) .  An  order  or  authority 
given  by  a  creditor  to  his  debtor  to  pay  the  debt  to  a  third 
person,  if  acted  upon,  operates  as  a  payment  of  the  debt ; 
but  the  order  alone  does  not  affect  the  right  of  the  creditor 
to  sue  for  the  debt  (c). 

A  written  receipt  or  admission  by  the  creditor  of  the  pay-  Receipt 
mont  of  the  money  i&  prima  facie  evidence  against  the  creditor  S^^to/ 
that  the  amount  stated  in  itwas  paid;  but,  unless  it  is  executed 
with  the  formality  of  a  deed,  it  is  not  conclusive  evidence, 
and  it  is  competent  for  the  creditor  to  adduce  other  evidence 
to  contradict,  or  explain  it,  and  to  show  that  the  money  was 
not  in  fact  paid  {d) .  Accordingly,  it  was  held  that  a  receipt 
on  the  back  of  a  bill  of  exchange  might  be  explained  by 
evidence  showing  that  the  payment  acknowledged  was  made 
not  in  discharge  of  the  bill,  but  as  the  purchase  money  for 
it,  so  that  it  remained  negotiable  (e) .  In  an  action  brought 
by  two  co-trustees  for  the  recovery  of  money,  for  which  the 
defendant  produced  a  receipt  signed  by  one  of  the  plaintiffs, 
it  was  held  that  this  was  not  conclusive,  and  that  evidence 
was  properly  admitted  to  show  that  the  giving  of  the  receipt 
was  a  fraud  on  the  cestui  (pie  trusty  and  that  the  money  had 
not  in  fact  been  paid  (/).  In  an  action  by  partners  brought 
to  recover  a  debt,  they  are  not  concluded  by  a  receipt  signed 
by  one  of  them,  but  may  give  evidence  to  show  that  the  re- 
ceipt was  given  by  the  one  in  fraud  of  the  others  {g).  So, 
where  two  persons  were  charged  with  money  upon  a  receipt 
signed  by  both,  it  was  held  to  be  competent  for  one  of  them 

(o)  Hylet  T.  EllU,  4  Bing.  112  ;  and  (rf)  Grave*  v.  Key,  3  B.  &  Ad.  313, 

seeperAldenon,  B.,  faytfv.  ^rtf<<,6  818(a);   Foster   ▼.  Dawber,  6  Ex. 

£x.  269,  273.  839. 

(ft)  Per  Lord  Kenyon,  Warwicke  («)   Graves  v.  Key,  3  B.  &  Ad.  318. 

V.  Noakes,  Peake,  67  ;  and  see  Hard-  (/)  Skaife  t.  Jackson,  3  B.  &  C. 

man  y.  BeUhouse,  9  M.  &  W.  596.  421. 

(c)  Cochrane  ▼.  Qreen,  9  C.  B.  N.  8.  (^)  Farrar  t.  ffutehinson,  9  A.  A;  E. 

448  ;  30  L.  J.  C.  P.  97  ;  and  see  "  Aa-  641  j  Menderson  t.   Wild,  2  Camp, 

signment  of  contracte."   Chap.  VI.  &61. 
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Eeceipt  to  discharge  himself  by  showing  that  the  other  in  fact  re- 
SeSto/  ceived  all  the  money  (a).  The  plaintiff,  in  order  to  protect 
his  goods  from  his  creditors,  made  a  colourable  sale  of  them 
to  the  defendant  by  delivering  to  him  possession  together 
with  a  priced  invoice  and  a  receipt  for  the  price ;  it  was  held 
that  he  was  not  afterwards  concluded  by  these  documents  as 
against  the  defendant,  but  might  show  the  real  nature  of  the 
transaction  and  recover  his  goods  (b). 

The  usual  formal  acknowledgment  in  a  policy  of  marine 
insurance  of  the  receipt  of  the  premium  is  conclusive  on  the 
underwriter  as  against  the  assured,  because  in  the  recog- 
nized course  of  business  between  underwriters  and  brokers 
a  running  account  is  kept,  in  which  the  underwriter  accepts 
the  broker  as  his  debtor,  and  the  assured  is  authorized  to 
give  credit  to  the  broker  upon  the  faith  of  such  receipt; 
the  broker  is  entitled  to  recover  from  the  assured  the 
amount  of  the  premiums  for  which  he  is  debited  by  the  un- 
derwriter, although  there  has  been  no  actual  payment ;  but 
as  between  the  broker  and  the  underwriter,  the  same  receipt 
may  be  disputed  (c) .  And  in  general,  if  the  creditor  gives  an 
agent  of  the  debtor  a  receipt  for  money  due  from  the  debtor, 
on  the  faith  of  which  he  deals  differently  with  his  agent,  the 
debtor  is  discharged,  though  the  creditor  was  not  actually 
paid  in  money  {d) . 

By  the  16  &  17  Vict.  c.  59  a  stamp-duty  of  Id.  is 
charged  upon  a  *^  receipt  or  discharge  given  for  or  upon  the 
payment  of  money  amounting  to  £2  or  upwards,'^  and  by 
the  43  Geo.  III.  c.  126,  s.  5,  a  person  who  shall  have  paid  a 
debt  may  require  the  receiver  to  give  a  written  acknowledg- 
ment of  the  receipt  of  the  money  upon  a  stamped  receipt, 
and  demand  payment  of  the  amount  of  the  stamp  duty,  under 
a  penalty  of  £10  for  refusing  (e).  By  the  Stamp  Acts  a  re- 
ceipt liable  to  the  duty  cannot  be  given  in  evidence,  or  ad- 
mitted to  be  good  or  available  in  law,  or  equity,  unless  pro- 


(a)  Slraton  r.  Rattall,  2  T.  R.  366.  Jenkins  r.  Power,  6  M.  &  S.  282, 287 ; 

(6)  Boweey.  Potter, 211. k^,  lid \  Power  v.  Butchgr,  10  B.  &  C.  329; 

27  L.  J.  Ex.  262 ;  OTerruling  Alner  y.  Anderton  ▼.  Thornton,  8  Ex.  425,  428. 

Oeorge,  1  Camp.  392.  {d)   Wyatt  ▼.  MarquU  of  Hereford, 

(c)  Dalzell  v.  Mair,  1  Camp.  632,  3  East,  147. 

534  (a)  J  Foy  v.  Bell,  8  Taunt.  493  ;  (e)  See  ante^  p.  459. 
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perly  stamped ;  but  the  payment  may  be  proved  by  other  evi- 
dence^ notwithstanding  an  unstamped  receipt  in  writing  was 
given ;  and  the  unstamped  receipt  may  be  used  to  refresh  the 
memory  of  a  witness  who  is  called  to  prove  the  payment  (a) . 

A  receipt,  or  acknowledgment  of  payment,  made  under  s^oeipt 
seal  and  with  the  formalities  of  a  deed  operates  as  an  es-  "^  ' 

toppel  in  law  on  the  party  executing  it,  that  is,  it  is  conclu- 
sive according  to  the  terms  of  the  deed,  and  cannot  be  con- 
tradicted by  other  evidence  (b) .  A  deed  contained  a  recital 
that  it  had  been  agreed  to  pay  a  certain  sum  of  money,  and 
subsequently  contained  an  acknowledgment  ^'of  the  said 
sum  being  now  so  paid  as  hereinbefore  is  mentioned ;"  it  was 
held  that  the  acknowledgment  was  qualified  by  the  recital 
to  which  it  referred  and,  which  stated  only  an  agreement  to 
pay,  and  not  an  actual  payment  of  the  sum,  and  that  evi- 
dence was  admissible  to  show  that  in  fact  it  never  had  been 
paid  (c).  Upon  the  execution  of  a  deed  of  purchase,  ac- 
knowledging the  receipt  of  the  consideration  money,  it  was 
agreed  that  payment  should  be  made  by  the  delivery  of 
goods  or  the  doing  of  work  instead  of  the  money ;  it  was 
held  that,  though  the  payment  acknowledged  in  the  deed 
could  not  be  disputed,  yet  that  the  agreement  might  be 
supported  by  considering  it  as  equivalent  to  a  return  of  the 
money  so  acknowledged  to  have  been  paid  in  consideration  of 
the  goods  agreed  to  be  delivered,  or  the  work  agreed  to  be 
done,  and  that  such  agreement  not  being  inconsistent  with 
the  deed,  was  admissible  in  evidence  (d). 

The  receipt  of  money  which  is  usually  indorsed  on  the 
back  of  a  deed  involving  a  money  consideration,  not  being 
executed  as  part  of  the  deed,  does  not  operate  as  an  es- 
toppel ;  it  is  a  receipt  or  admission  in  writing  not  under 
seal,  which  is  primd  facie  evidence  of  payment,  but  the 
truth  of  which  may  be  disputed  (e). 


(a)  Bamhert    ▼.    Cohen,     4    Esp.  Smith  y.  BaUamM,  26  L.  J.  Ex.  232. 
213  ;  Jacob  y.  Lindsay,  1  East,  460;  («)  Lampon  ▼.  Corke,  5  B.  &  Aid. 

Maugham  v.  Hvbhard,  8  B.  A;  C.  14.  606 ;  nnd  see  as  to  the  effect  in  equitj 

(h)  Rowntree  y.  Jacob,   2  Taunt.  of  the  receipt  in  the  deed,  and  the  re- 

141.  ceipt  usually  indorsed  upon  it,  Hajes' 

(c)  Lampon  y.  CorJce,  6  B.  &  Aid.  Ck)nyevancing,  6th  ed.  y.  2,  p.  21,  n. 

606.  (28)  ;  Davidson's  Free.  Cony.  2nd  ed. 

{<£)  Baker  y.  De^oey,  1 B.  &  G.  704 ;  y.  1,  p.  65. 
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Pajmeptto  Payment  in  satisfaction,  or  accord  and  satisfaction,  made 
creditoit.  to  One  of  several  joint  creditors  discharges  the  debt  at  law 
against  all,  because  it  is  a  role  of  law  that  if  one  of  the 
plaintiffs  is  barred  he  cannot  recover  jointly  with  the  others 
in  rescission  of  his  own  act  (a) ;  and  where  the  creditor  who 
had  accepted  the  payment  had  died,  it  was  held  that  the 
surviving  joint  creditor  was  not  entitled  to  sue  after  his 
death  (h).  It  is  immaterial  at  law,  in  this  respect,  that  the 
joint  creditors  are  trustees  of  the  money  to  be  paid  (c). 

It  is  a  general  rule  in  equity  that  a  debtor,  having  notice 
of  a  trust  affecting  the  money,  cannot  discharge  himself  by 
payment  otherwise  than  to  the  persons  beneficially  entitled ; 
but  trustees  may  be  expressly  or  impliedly  invested  with 
power  to  give  receipts,  with  the  effect  of  discharging  the 
debtor  from  seeing  to  the  application  of  the  money,  so  that 
persons  claiming  beneficially  under  such  trusts  must  claim 
subject  to  the  receipts  so  given.  The  receipts  of  trustees, 
in  order  to  discharge  the  debtor,  must  be  in  accordance 
with  the  power  with  which  the  trustees  are  invested  (J). 

Payment  of  a  debt  due  to  a  partnership  to  one  of  the 
partners  discharges  the  debt,  because  each  partner  is  a  ge- 
neral agent  for  the  others  in  all  matters  within  the  scope  of 
the  partnership  {e).  Payment  to  one  of  several  executors, 
or  administrators,  of  a  debt  due  to  the  estate  discharges  the 
debtor,  because  each  has  authority  to  collect  and  receive 
debts (/).  Payment  to  one  of  the  assignees  of  a  bankrupt's 
estate  of  a  debt  due  to  the  estate  is  a  good'  discharge  in 
law  {g)  j  but  Lord  Hardwicke  held  it  not  to  be  a  discharge 
in  equity,  because  the  assignees  are  joint  trustees  (h).  Where 
money  has  been  deposited  in  a  bank  on  a  joint  account,  the 


(a)  Wallaee  ▼.  KeUall,  7  M.  &  W. 
264 ;  and  see  as  to  the  rule  of  law 
Jones  V.  TaiM,  9  B.  &  C.  532,  538; 
Gordon  v.  EUis,  7  M.  A;  a.  607, 622  ; 
per  Byles,  J.,  Cooper  ▼.  Law^  6  C.  B. 
N.  S.  602,  512;  Brandon  v.  Scott^ 
7  E.  &  B.  234 ;  26  L.  J.  Q.  B.  163. 

(b)  Husband  ▼.  Davis,  10  0.  B. 
645. 

(c)  Husband  v.  Davis,  supra. 

(d)  See  Weatherby  v.  St.  Giorgio, 
2  Hare,  624;  Forbes  v.  Peacock, 
12  Sim.  528 ;  Lewin  on  Trustees,  41  h 


ed.  310  ;  Davidson's  Prec.  Conv. 
2nd  ed.  ▼.  3,  p.  162. 

{e)  See  Henderson  v.  Wild,  2  Camp. 
661;  Porter  v.  Taylor,  6  M.  &  8. 
156 ;  Gordon  v.  Ellis,  7  M.  &  a.  607  ; 
Dixon  on  Partnership,  p.  245. 

(/)  See  Can  v.  Eead,  3  Atk.  695  ; 
Dver,  23  b ;  Jacomb  y.  Harwoody 
2  Ves.  265  ;  2  Wins.  Ex.  5th  ed.  851. 

{ff)  Per  Lord  Kenyon,  C.J.,  Smith 
V.  Jameson,  1  Esp  114 ;  Williams  ▼. 
WaUb^,  4  Esp.  220. 

(h)   Can  ▼.  Read,  3  Atk.  695. 
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banker  is  not  discharged  by  payment  to  one  of  the  deposi- 
tors, without  the  authority  of  the  others  (a) ;  but,  after  such 
payment  to  one,  an  action  could  not  be  maintained  against 
the  banker  by  all  the  depositors  jointly,  because  the  one 
who  had  received  the  money  would  be  disqualified  from 
suing ;  the  bankers,  however,  might  be  proceeded  against 
in  equity  as  trustees  for  all  the  depositors,  and  would  be 
liable  for  the  breach  of  their  trust  (b) . 

Where  several  debtors  are  liable  in  respect  of  the  same  Paymentby 
debt,  whether  jointly  or  severally,  payment  of  the  debt  by  debtors.""^ 
one  discharges  all  (c)  ;  thus,  payment  by  one  of  joint  makers 
of  a  promissory  note  discharges  the  other  joint  makers  [d). 
Where  the  creditor  sued  one  of  two  joint  debtors  and,  upon 
payment  of  a  part  of  the  debt  by  him,  stayed  proceedings 
in  that  action,  it  was  held  that  the  creditor  might  neverthe- 
less sue  the  other  joint  debtor  for  the  residue  of  the  debt  (e). 

A  payment  by  one  of  several  parties  liable  for  the  same 
debt  of  part  of  the  debt,  or  of  interest,  was  formerly  so  far  a 
payment  for  all  that  it  took  the  debt  out  of  the  Statute  of  Limi- 
tation as  against  all  (/) ;  but  by  the  Mercantile  Law  Amend- 
ment Act,  1856,  19  &  20  Vict.  c.  97,  s.  14,  it  was  enacted 
in  reference  to  the  Statutes  of  Limitation  that  "  no  co-con- 
tractor or  co-debtor,  executor  or  administrator,  shall  lose 
the  benefit  of  the  said  enactments,  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  payment  of  any  principal,  in- 
terest, or  other  money,  by  any  other  or  others  of  such  co- 
contractors  or  co-debtors,  executors  or  administrators  "  (g) . 

Payment  by  an  agent  properly  appointed  for  that  purpose  Payment 
is  equivalent  to  payment  by  the  debtor,  and  discharges  the  ^y  ^ 
debt  (h) . 

Payment  by  a  stranger  of  the  debt  of  another,  purporting  Paymentby 
to  be  made  on  behalf  of  the  debtor  and  subsequently  adopted  *  •*'^*®'* 


(a)  Per  Lord  Tenterden,  C.J., 
Inne$  v.  Stephengon,  1  M.  &  Bob. 
145 ;  and  see  per  Maule,  J.,  Htuband 
Y.  Davis,  10  C.  B.  645,  650. 

(i)  See  Brandon  v.  Scott,  7  E.  & 
B.  234 ;  26  L.  J.  Q.  B.  163. 

(c)  Beaumont  t.  Oreathead,  2  C. 

B.  494. 

(rf)  76.;   Thome Y.  Smith,\QC.B. 

659. 


(ff)  Wattert  v.  Smith,  2  B.  &  Ad. 
889 ;  Field  ▼.  Robins,  8  A.  &  £.  90. 

(/)  Whitcomhy.  Whiting,  2  Doug. 
652  ;  Wyati  t.  Hodson,  8  Bing.  809. 

{g)  And  Bee  *'  Statutes  of  Limita- 
tion," post,  p.  544. 

(A)  RMd  y.  Qoldring,  2  M.  &S.  86 ; 
and  see  Hyatt  v.  Mar^is  of  Hertford, 
3  East,  147. 
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by  the  latter,  will  operate  as  payment  by  the  debtor  him- 
self  (a).  The  payment  made  by  a  stranger  on  behalf  of  the 
debtor,  but  without  his  prior  authority,  may  be  adopted  by 
the  debtor  after  the  commencement  of  a  suit  brought  for 
the  recovery  of  the  debt  (?>) .  Payment  or  satisfaction  by  a 
stranger,  without  the  prior  authority  or  subsequent  adoption 
of  the  debtor,  has  been  held  not  to  discharge  him  from  the 
debt  (c) ;  but  this  doctrine  has  been  questioned,  as  being 
contrary  to  the  maxim  of  the  civil  law :  ^'  debitorem  igna^ 
i*um,  seu  etiam  iyivitum,  solvendo  liberare  possumua  "  (d). 

A  payment  may  be  made  by  a  third  party  in  purchase  ox 
the  debt  and  for  the  purpose  of  having  it  assigned  to  him- 
self; in  which  case  the  debt  is  not  discharged,  but  is  kept 
alive  notwithstanding  the  payment  {e) .  In  the  case  of  bills 
of  exchange,  payment  made  by  the  acceptor  before  the 
bill  is  due  may  be  in  purchase  of  the  bill,  and  he  may  re- 
issue it  {/) .  Payment  by  the  drawer  before,  or  after,  the  bill 
is  due  may  be  in  purchase  of  the  bill,  and  he  may  re- 
issue it  (jf).  Payment  by  the  drawer  or  indorser  of  a  bill 
of  exchange  does  not  necessarily  operate  to  discharge  the 
acceptor  and  destroy  the  title  of  the  holder,  because  it 
may  have  been  made  on  account  of  their  respective  distinct 
liabilities  only  {h). 
|^*y°Mntto  Payment  may  be  made  to  an  agent  duly  authorized  to 
receive  payment.  Payment  to  the  wife  of  the  creditor  is  not 
a  discharge  unless  she  was  authorized  by  him  to  receive  pay- 
ment of  the  debt  (t). 

A  factor  who  is  entrusted  with  the  possession  of  goods  to 
sell  for  his  principal,  and  has  authority  to  sell  them  in  his 
own  name,  is  authorized  to  receive  the  price ;  and  payment 


an  agent. 


(a)  Co.  Lit.  207  a  ;  Jones  v.  Broad- 
kurtt,  9  C.  B.  173,  193 ;  Betshaw  v. 
Bush,  11  C.  B.  191 ;  22  L.  J.  C.  P.  24. 

(b)  Belihatov.  Buth,  supra ;  Simpson 
Y.  Eggington^  10  £x.  845 ;  24  L.  J.  £x. 
312. 

(c)  Jones  V.  Broadhursly  9  C.  B. 
173,  193 ;  James  ▼.  Isaacs,  12  G.  B. 
791 ;  22  L.  J.  C.  P.  73. 

(d)  See  per  Willes,  J.,  Cook  r. 
Lister,  13  C.  B.  N.  8.  543,  594;  32 
L.  J.  C.  P.  121,  126. 

(ff)  M'Intgre  v.  Miller,  13  M.  &  W. 


725;  Chraves  r.  Key,  8  B.  &  Ad. 
313;  and  see  Chap.  VI.  "Assign- 
ment of  Contracts." 

(/)  Morleg  r.  Culverwell,  7  M.  & 
W.  174 ;  Attenborough  t.  Mackenzie, 
25  L.  J.  £x.  244. 

(g)  Callow  Y.  Lavfrence,  3  M.  &  S. 
95  ;  Lazarus  v.  Cowie,  3  Q.  B.  465. 

{h)  Jones  r.  Broadkurst,  9  C.  B. 
173  ;  RandaU  y.  Moon,  12  C.  B.  261 ; 
and  see  Cook  y.  Lister,  13  C.  B.  N.  S. 
543  ;  32  L.  J.  C.  P.  121. 

(0  Ojfleg  Y.  Clog,  2  M.  &  G.  172. 
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to  him,  at  any  time  before  the  pi'incipal  intervenes  to  revoke 
his  authority,  discharges  the  buyer  (a) ;  but  a  broker,  not 
being  entrusted  with  the  possession  of  goods,  nor  authorized 
to  sell  them  in  his  own  name,  is  not,  in  general,  authorized  to 
receive  payment  (fc). 

An  attorney  retained  to  sue  for  a  debt  has  authority  to 
receive  payment;  and,  so  long  as  his  retainer  continues, 
payment  to  the  attorney  discharges  the  defendant  (c) ;  so, 
the  attorney  for  the  defendant  is  authorised  to  receive  costs 
awarded  to  the  defendant  {d).  But  an  agent  employed  by 
an  attorney  in  an  action  to  carry  on  the  proceedings  in  the 
action  is  not  authorised  to  receive  payment ;  and  payment 
to  such  agent  does  not  discharge  the  defendant  in  the 
action  [e) .  The  possession  of  a  mortgage  deed  by  an  agent, 
with  authority  to  receive  the  interest,  does  not  impoit  an 
authority  in  him  to  receive  payment  of  the  principal  (/) . 

If  a  shopman  is  accustomed  to  receive  money  over  the 
counter,  such  payment  to  him  binds  the  principal;  but  if 
the  shopman  so  authorized  to  receive  payment  takes  money 
elsewhere  than  in  the  shop,  that  payment  is  not  good  {g). 
Payment  to  a  person  sitting  in  a  counting-house  and  appa- 
rently intrusted  with  the  conduct  of  the  business  is  a  good 
payment,  because  the  debtor  has  a  right  to  suppose  that  the 
creditor  will  not  allow  persons  to  be  on  his  premises  and 
interfere  with  his  business  without  authority  (/i).  Such 
implied  authority,  however,  extends  only  to  the  receipt  of 
payments  in  the  way  of  the  business,  and  not  to  collateral 
transactions  (t).  In  general,  if  a  principal  has  allowed  his 
agent  to  deal  in  his  own-  name,  and  the  agent  has  dealt  as 
principal  in  the  contract  without  notice  to  the  other  party  of 
the  real  principal,  or  that  he  was  acting  merely  as  an  agent. 


(a)  Drinkwater    r.     Goodwin^    1  (e)   Yates  y.  Frecldetony  2  Doug. 
Cowp.  251,  256 ;  Hornby  ?.  Laey,  6  622. 

M.  AS.  166,  172 i  Fish  y.  Kempton,  (J)  Wilkinson  r.  Candlishy  6  Ex. 

7  C.  B.  687.  91 ;  Sims  v.  Brution,  5  Ex.  802. 

(b)  Baring  r.  Corrie,  2  B.  &  Aid.  iff)  See  Kaye  y.  Brett,  5  Ex.  269, 
187 ;  Bee  ante,  274,  275.  273,  274. 

{e)  Powel  T.  Little,  1  W.  Bl.  8 ;  (A)  Barrett  v.  Deere,  1  M.  &  M. 

and  see  Bevins  ▼.  Hulme,  15  M.  &  W.  200 ;  and  see  WUmot  ▼.  Smith,  1  M. 

88,  96 ;  Bobson  ▼.  Eaton,  1 T.  B.  62.  &  M.  238. 

(d)  Mason  ▼.  WhUehouse,  4  Bing.  (t)  Sanderson  v.  Bell,  2  0.  &  M. 

N.  C.  692.  304. 
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Payment     payment  to   the  acrent  before  such  notice  discharges  the 

to  agent.       ^  ^.    ,    .  ^  ^ 

debt  (a). 

The  authority  of  an  auctioneer  depends  upon  his  instruc- 
tions, and,  in  general,  is  contained  in  the  conditions  of  sale, 
which  prescribe  his  authority  to  receive  payment  (6).  If  an 
auctioneer  is  employed  to  sell  goods  for  ready  money,  he  is 
the  agent  of  the  vendor  to  receive  the  money  (c).  Where 
the  conditions  of  sale  provided  that  part  of  the  purchase 
money  was  to  be  paid  down  as  a  deposit  and  the  residue  to 
be  paid  at  a  future  day,  it  was  held  that  the  auctioneer  was 
authorised  to  receive  the  deposit  money  only,  and  not  the 
residue,  and  that  the  payment  to  him  of  the  residue  did  not 
discharge  the  purchaser  {d).  Where  by  the  conditions  of 
sale  a  deposit  was  to  be  paid  at  once,  and  the  remainder  of 
the  purchase  mouey  upon  delivery  of  the  goods,  it  was  held 
that  the  auctioneer  was  not  authorized  to  receive  payment 
by  bill,  and  that  a  bill  having  been  so  given,  the  subsequent 
payment  of  it  in  cash  after  notice  of  revocation  of  the  auc- 
tioneer's authority  did  not  discharge  the  buyer  (e). 

An  authority  to  receive  payment  prima  facie  authorizes 
receiving  payment  in  money  only  (/).  Authority  to  receive 
payment  in  money  does  not,  in  general,  import  authority  to  re- 
ceive a  bill  of  exchange,  or  promissory  note,  or  other  security 
for  the  debt  {g)  ;  or  to  receive  payment  in  goods  (A) ;  or  by 
a  set-off  in  account  between  the  agent  and  the  debtor  (i) ; 
or  by  returning  the  agent^s  own  check  which  the  debtor  had 
previously  cashed  for  him  (j)  ;  and  the  debtor  is  not  dis- 
charged by  such  dealings  with  the  agent*. 

A  factor,  who  has  a  general  authority  to  receive  payment 
for  goods  sold  by  him  for  his  principal,  cannot  bind  the  prin- 


(a)  Coatet  v.  Lewes  ^  1  Cam  p.  444 ; 
Favenc  ▼.  Bennett^  11  £ast,  36  ; 
Mamazotti  v.  Bowring^  7  C.  B.  N.  S. 
851 ;  29  L.  J.  C.  P.  80 ;  and  see  anUy 
p.  303,  dOli. 

{b)  Syket  v.  Giles,  5  M.  k  W.  645. 

(c)  Per  Parke,  B.,  ih.  650;  Wil- 
liams  T.  Millingion^  1  H.  Bl.  81,  85. 

id)  Sykes  V.  Giles,  5  M.  &  W.  6J6. 

(c)  Williams  v.  Evans,  L.  Rep.  1 
Q.  B.  352;  35  L.  J.  Q.  B.  111. 

{/)  See  Sweeting  v.  Pearce,  9  C.  B. 
N.  S.  634  J  30  L.  J.  C.  P.  109;  Cat- 


ierall  v.  ffindle,  L.  Eep.  1  C.  P.  186  5 
35  L.  J.  C.  P.  161. 

(y)  Wardv.  Evans,  2  L.  Bajm.  928 ; 
Sykes  v.  Giles,  5  M.  &  W.  645  ;  Pari- 
ridge  v.  Bank  of  England,  9  Q.  B.  396. 

{h)  Howard  v.  Chapman,  4  C.  &  P. 
508 ;  Pratt  v.  Willey,  2  C.  &  P.  350. 

(i)  Russell  y.  Bangley,  4  B.  At  Aid. 
395  ;  Todd  v.  Beid,  4  B.  &  Aid.  210; 
Slewart  y.  Aberdein,  4  M.  &  W.  211, 
228 ;    Catterall  r.  Hindle,  supra. 

(J)  Underwood  v.I^ichoUs,  17  C  3, 
239  ;  25  L.  J.  C.  P.  79. 
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cipal  by  a  settlement  of  accounts  with  the  buyer  in  which  a 
previous  advance  from  the  buyer  to  the  factor  was  taken  as 
payment  (a) .  An  insurance  broker  employed  to  collect  and 
receive  the  money  due  upon  a  policy  is  hold  bound  to  receive 
it  in  money,  and  is  not  warranted  in  setting  it  off  in  account 
between  himself  and  the  underwriter,  according  to  the  usage 
of  Lloyd's,  which  does  not  bind  the  insurer  unless  he  has 
notice  of  it ;  so  that  such  setting  off  in  account  is  no  dis- 
charge of  the  underwriter  against  the  claim  of  the  insured  (b); 
but  where  the  insured  had  notice  of  such  customary  mode 
of  dealing  it  was  held  to  bind  him  (c) . 

Where  the  same  debtor  owes  several  distinct  debts  to  the  Appropria- 
same  creditor,  and  a  payment  is  made,  the  question  maymOTto.^*^" 
arise  as  to  which  debt  the  payment  is  to  be  appropriated  to, 
and  in  whom  lies  the  right  of  appropriation. 

It  is  a  general  rule  that  the  debtor,  in  making  a  payment.  Right  of 
may  appropriate  it  to  whichever  debt  he  pleases  :  "  Quid-  approprUte 
quid  solvitur,  soIvHur  in  modum  solveyitis"  {d).     ^^  There  is  P*y°^«^*^ 
an  established  maxim  of  law  that,  when  money  is  paid,  it  is 
to  be  applied  according  to  the  expressed  will  of  the  payer, 
not  of  the  receiver.     If  the  party  to  whom  the  money  is 
offered  does  not  agree  to  apply  it  according  to  the  expressed 
will  of  the  party  offering  it,  he  must  refuse  it,  and  stand  upon 
the  rights  which  the  law  gives  him ''  (e). — "  What  the  party 
receiving  the  money  says  to   the    contrary  is  immaterial. 
The  maxim  of  law  as  well  as  of  reason  and  good  sense  is, 
'Noil  quod  dictuvi  sed  quod  factum  est  Inspicitur^  "  (/). 

The  appropriation  of  a  payment  to  a  particular  debt  may 
be  inferred  from  the  circumstances  and  mode  of  making  the 
payment,   though  not   declared   in   express  terms   by  the 


(a)  Catterall  ▼.  Hindh^  L.  Rep.  X 
C.  P.  186 ;  35  L.  J.  C.  P.  161. 

{b)  Sweeting  r.  Pearce^  9  C.  B.  N. 
S.  634  ;  30  L.  J.  C.  P.  109 ;  BaHlett 
V.  Pentland,  10  B.  &  C.  760 ;  Scott  v. 
Irving^  1  B.  &  Ad.  605 ;  Oibton  v. 
Winter,  5  B.  &  Ad.  96. 

(c)  Stewart  t.  Aberdein^  4  M.  &  W. 
211. 

(d)  Peters  t.  Anderson,  5  Taunt. 


696 ;  per  Bayle^Ti  J.>  SimsonY.  Inghamy 
2  B.  &  C.  65,  72 ;  pep  Tiiidal,  C.J., 
Mills  Y.  Fowkes,  6  Bing.  N.  C.  466, 
461. 

{e)  Croft  y,  Lumleg,  6  E.  &  B.  648, 
680  ;  25  L.  J.  Q.  B.  73,  84 ;  S.  C.  in 
error,  6  H.  L.  C.  672 ;  27  L.  J.  Q.  B. 
321. 

(/)  Per  Martin.  B.,  ii.  6  H.  L.  C. 
722 ;  27  L.  J.  Q.  B.  337. 
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Sieht  of  debtor  at  the  time  of  making  it  (a) .  Thus,  if  a  debtor  is 
appropriate  indebted  to  his  creditor  in  a  debt  in  his  own  right,  and  also 
pajment.  j^  another  debt  in  a  diflFerent  right,  as  executor,  and  makes 
a  general  payment,  he  is  taken  to  make  it  in  discharge  of 
the  debt  in  his  own  right  (6).  A  payment  made  to  the 
exact  amount  of  one  of  the  debts  is  evidence  of  an  appro- 
priation of  the  payment  by  the  debtor  to  that  debt;  so, 
payments  with  discount  allowed  are  presumptively  made  on 
account  of  debts  for  which  discount  might  be  claimed,  in- 
stead of  those  for  which  the  time  of  credit  had  expired  (c) . 

A  composition  of  so  much  in  the  pound  paid  by  a  debtor 
to  his  creditors  is  a  specific  appropriation  of  so  much  in  re- 
spect of  every  pound  of  every  debt,  and  a  creditor  receiv- 
ing such  composition  on  all  his  debts,  cannot  appropriate 
the  whole  amount  to  some  of  the  debts  in  preference  to  the 
others ;  so  that,  if  any  portion  of  his  debts  is  guaranteed,  he 
must  allow  the  composition  in  reduction  of  that  portion  and 
charge  the  surety  only  for  the  difiFerence  (d) .  So,  a  dividend 
in  bankruptcy  must  be  appropriated  rateably  in  discharge  of 
all  the  debts  on  which  it  is  paid  (e) . 

A  debtor  was  indebted  on  two  accounts  one  of  which  was 
secured  by  a  surety,  and  in  consequence  of  an  application 
for  payment  made  by  the  creditor  and  by  the  surety  paid  a 
sum  of  money  without  an  express  appropriation ;  it  was  held 
from  the  circumstances  to  have  been  appropriated  to  the  ac- 
count for  which  the  surety  was  liable  and  for  which  the  ap- 
plication had  been  made  (/).  But  the  mere  circumstance 
that  one  of  the  debts  is  guaranteed  by  a  surety  raises  no 
presumption  of  appropriation  of  a  payment  to  that  debt,  even 
in  favour  of  the  surety  (g). 

Two  parties  between  whom  cross  debts  existed  stated  an 
account  respecting  their  debts  and  struck  a  balance  in  favour 


(a)  Newmoiroh  r.    C?ay,  14  East,  489  ;  Oe  ▼.  Pack,  33  L.  J.  Q.  H.  49. 

239  ;  Skaw  ▼.  Picton,  4  B.  &  C.  715 ;  («)  MaHin  v.  Brecknell,  2  M.  &  S. 

and  see  Waters  y.  Twnpkins,  2  G.  M.  39 ;  Raikes  y.  Todd,  8  A.  &  E.  848. 

k  B.  723,  726.  (/ )  Shaw  v.  Picton,  4  B.  &  C.  715. 

(6)  Ooddard  t.  Ck>x,  2  Str.  1194.  (p)  Plomer  v.  Lonff,  1  SUrk.  153  ; 

(e)  MarryatU  y.  While,  2  Stork.  Kirby  y.  Duke  of  Marlborough,  2  M. 

102.  &  S.  18;   Williams  y.  Rawlinson,  3 

(cQ  BardweU  y.  Lydall,  7    Bing.  Bing.  71. 
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of  one  of  tliem  ;  it  was  held  to  be  evidence  of  an  agreement 
bet  wen  them  to  appropriate  the  items  on  the  one  side,  item 
by  item,  to  the  satisfaction  pro  tanto  of  the  items  on  the 
other  side,  notwithstanding  some  of  the  earlier  items  were 
barred  by  the  Statute  of  Limitation,  so  that  the  balance  re- 
mained due  and  unaffected  by  the  statute  (a).  Where  the 
several  debts  form  the  separate  items  of  one  general  ac<* 
count,  as  a  banking  account,  ^'  there  is  no  room  for  any  other 
appropriation  than  that  which  arises  from  the  order  in  which 
the  receipts  and  payments  take  place  and  are  carried  into  the 
account ;  presumably  it  is  the  sum  first  paid  in  that  is  first 
drawn  out ;  it  is  the  first  item  on  the  debit  side  of  the  ac- 
count which  is  discharged  or  reduced  by  the  first  item  on 
the  credit*  side ;  the  appropriation  is  made  by  the  very  act 
of  setting  the  two  items  against  each  other.  Upon  that 
principle,  all  accounts  current  are  settled  and  particularly 
cash  accounts  '^  (b) . 

The  plaintiff,  having  taken  bills  for  goods  sold  to  the  de* 
fendants  which  were  dishonoured,  afterwards  sold  other 
goods  to  them  and  delivered  up  the  dishonoured  bills,  receiv- 
ing in  exchange  good  bills,  more  than  sufficient  to  cover  the 
first  debt,  but  not  sufficient  to  cover  the  new  one  in  addition ; 
it  was  held  that  the  delivery  up  of  the  dishonoured  bills 
was  evidence  of  an  appropriation  of  the  new  bills  in  pay- 
ment of  the  debt  for  which  they  had  been  given,  and  that 
one  of  the  defendants  who  was  originally  a  partner  with  the 
others,  but  had  ceased  to  be  so  when  the  new  debt  was  in- 
curred, was  discharged  from  liability  by  the  payment  (c). 
Where  one  of  several  partners  dies,  and  the  surviving  part- 
ners continue  their  dealings  with  a  particular  creditor,  and 
the  latter  joins  the  transactions  of  the  old  and  new  firm  in 
one  entire  account,  the  payment  subsequently  made  by  the 
surviving  partners  without  specific  appropriation  are  pre- 
sumptively applicable  to  the  debts  of  the  old  firm,  because  it 


(a)  AxTihy  r.  JomM,  11  M.  k  W.  Ingham^  2  B.  &  0. 66;  andsee  ^tooe^i 

642 ;  and  Bee  JTorlhin^on  t.  Orinu-  t.  Hade,  4  Bing.  164 ;  Field  r.  Carr, 

ditch,  7  Q.  B.  479.  6  Bing.  13 ;  He»niker  y.  fTiffsf,  4  Q. 

(i)  Per  Sir  W.  Ghrant,   Clayion*s  B.  792. 

cage,  1  Merivale,  672 ;  Bodenkam  y.  (c)  NeioTMrch  y.   Clay,  14  £a8t, 

Purehas,  2  B.  &  Aid.  39;  Simeon  y.  239. 
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is  to  be  presumed  that  all  the  parties  have  consented  that  it 
should  be  considered  as  one  entire  account,  and  that  the 
death  of  one  of  the  partners  has  produced  no  alteration  (a) . 

Bight  of  If  the  debtor  makes  a  payment  generally  on  account  of 
to^w-  ^^  debts,  without  appropriating  it,  expressly  or  impliedly, 
piiate  pay-  in  payment  of  a  particular  debt,  the  creditor  has  the  right 
of  appropriation : — "  Quidqiiid  recipitur,  recipitur  in  modum 
recipientis''  (fe).  The  defendant,  being  indebted  for  goods 
delivered  to  his  wife  dum  sola,  and  also  for  goods  delivered  to 
himself  after  his  marriage,  made  a  payment  without  any  spe- 
cific appropriation ;  it  w^s  held  the  plaintiff  migjit  apply  the 
payment  to  the  discharge  of  the  debt  contracted  by  the  de- 
fendant's wife  dum  sola  (c). 

The  plaintiff,  who  had  acted  as  the  attorney  for  a  cor- 
porate body,  without  an  appointment  under  the  corporate 
seal,  had  claims  against  the  corporation  for  costs,  some  of 
which  he  could  enforce,  and  some  of  which  he  could  not  en- 
force by  reason  of  the  want  of  a  valid  appointment ;  it  was 
held  that  he  might  appropriate  money,  which  had  been  paid 
to  him  generally  on  account,  to  the  latter  claims  (d).  But 
where  the  plaintiff  had  claims  against  a  corporation  for  build- 
ing works  done  for  them  under  a  contract  under  seal,  some 
of  which  he  could  recover  under  the  contract,  but  some, 
being  for  extra  work,  he  could  not  recover  for  want  of  a 
written  authority  by  the  architect  as  required  by  the  contract, 
although  the  architect  had  authorized  such  extra  works,  it  was 
held  that  he  could  not  appropriate  a  payment  to  the  claim 
for  extra  works ;  and  the  Court  laid  down  that "  the  doctrine 
as  to  the  appropriation  of  indefinite  payments  did  not  au- 
thorise a  creditor  to  apply  a  payment  to  what  did  not  con- 
stitute any  legal  or  equitable  demand  against  the  party 
making  the  paymenf "  (e).  So,  where  an  attorney  delivered  a 


(a)  Per  Bayley,  J.,  Simson  v.  Ing-  &  C.  357,  362. 

ham,  2  B.  &  C.  65,  72.  {c)  Goddard   v.    Cox,   2   Strange, 

(b)  Ooddard  v.    Cos,  2  Strange  1194;  see  an^«,  p.  492. 

1194 ;  Newmarch  v.  Clay,  14  East,  (d)  Arnold  y.  Mayor  of  Poole,  4 

239,  243  (a)  ;  per  Bajley,  J.,  SifMon,  M.  &  G.  860. 

V.  Ingham,  2  B.  &  C.  65,  72  ;  per  Ab-  (e)  Lamprell  v.  BiUericay  Union^ 

bott,  0.  J.,  Mayfield  v.  Wadsley,  3  B.  3  Ex.  283,  307. 
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bill  containing  some  items  which  were  taxable  and  some  not 
taxable^  and  the  client  made  a  payment  on  account,  it  was 
held  that  the  attorney  could  not  appropriate  the  payment  to 
the  taxable  items,  leaving  the  balance  due  for  the  non-taxable 
items,  so  as  to  avoid  taxation  on  all  (a) . 

The  creditor  may  appropriate  such  payment  to  the  debt 
for  which  he  has  inferior  security ;  as,  of  two  debts,  one  by 
contract  under  seal  and  the  other  by  simple  contract,  he  may 
appropriate  the  payment  to  the  debt  by  simple  contract,  pre- 
serving his  remedies  for  the  specialty  debt  (fe) .  So,  of  two 
debts,  one  guaranteed  and  the  other  not,  he  may  appropriate 
the  payment  to  the  latter ;  and  that,  although  at  the  time  of 
taking  the  guarantee  he  did  not  inform  the  surety  of  the  ex- 
istence of  the  other  debt  (c). 

The  creditor  may  apply  such  unappropriated  payment  in 
discharge  of  a  purely  equitable  debt,  as  a  debt  arising  out  of 
a  partnership  transaction,  in  preference  to  a  legal  debt,  and 
may  then  sue  his  debtor  at  law  for  the  legal  debt  (d) . 

If  there  be  debts,  some  barred  by  the  Statute  of  Limita- 
tion and  some  not,  and  the  debtor  makes  a  payment  with- 
out appropriating  it,  the  creditor  may  appropriate  it  to  the 
debts  barred  by  the  statute  (e).  The  appropriation  by  the 
creditor  of  an  indefinite  payment  to  a  debt  barred  by  the 
statute  does  not  constitute  such  a  part  payment  of  that  debt 
as  will  take  it  out  of  the  operation  of  the  statute ;  for  in 
order  to  have  that  eflTect  the  payment  must  be  specifically 
appropriated  by  the  debtor  in  discharge  of  part  of  a  larger 
debt,  BO  as  to  operate  as  an  admission  of  the  balance  re- 
maining due  (/).  A  debtor  being  indebted  upon  three 
promissory  notes,  two  of  which  were  barred  by  the  Statute 
of  Limitation,  the  creditor  applied  for  interest,  and  the 
debtor  paid  a  sum  on  that  account  generally,  which  the  cre- 


(a)  Jatnes  y.  Child,  2  Or.  &  J.  678.  465, 462 ;  but  eee  Cfoddard  y.  Hodga^ 

(ft)  PeierM  y.  Anderson,  5  Taant.  1  C.  &  M.  33. 

596.  («)  MilU  y.  Fowket,  5  Bing.  N.  0. 

(c)  Kirby  y.  Duhe  of  Marlborough,  455 ;   WiUiamM  y.  GHffiih,  6^.  kW. 

2  M.  &  S.  18 ;  Plomer  y.   Long,  1  800. 

Stark.  153  ;   WiUianu  y.  Rawlinton,  (f)  MilU  y.  Fowkes,  5  Binjf.  N.  C. 

3  Bing.  71.  455 ;  Waugh  y.  Cope,  6  M.  &  W.  824 ; 
X'  (d)  Bosanquet  y.  Wray,  6  Taunt.  see  **  Statutes  of  Limitation,"  pott, 
597 ;   MilU  y.  Fowkea,  5  *Bing.  N.  C.  p.  540. 
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Right  of  ditor  applied  to  the  note  not  barred  by  the  statute ;  it  was 
appropriate  held  that  though  the  mere  appropriation  by  the  creditor  did 
pajment.  ^q^  revive  the  latter  note  against  the  debtor,  yet  the  circum- 
stances of  the  payment  showed  that  the  debtor  paid  the  in- 
terest on  account  either  of  all  three  notes,  or  of  the  latter 
only,  and  therefore  that  the  latter  note  was  revived  by  the 
payment  (a) . 

The  defendant,  being  indebted  to  the  plaintifif  for  goods 
sold,  and  also  for  spirits  supplied  in  quantities  not  amount- 
ing to  208,  at  a  time,  for  which  the  plaintiff  was  prohibited 
from  suing  by  the  Tippling  Act,  24  Geo.  II.  c.  40,  s.  12, 
paid  the  plaintiff  a  sum  without  any  specific  appropria- 
tion ;  it  was  held  the  plaintiff  might  apply  the  unappro- 
priated payment  to  the  claim  for  spirits  (b).  In  such  case, 
if  neither  debtor  nor  creditor  appropriated  the  payment,  the 
law  would  appropriate  it  to  the  valid  debt  (c) . 

The  right  of  the  creditor  to  appropriate  only  arises  upon 
the  debtor  omitting  to  exercise  the  right  on  his  part ;  so 
that  when  the  money  comes  into  the  hands  of  the  creditor 
from  another  source  without  the  knowledge  of  the  debtor, 
and  without  his  having  had  any  option  of  appropriating,  the 
creditor  has  no  right  to  appropriate  (d).  Thus,  an  attorney 
having  received  money  on  account  of  his  client  for  damages 
recovered  in  an  action,  it  was  held  that  he  had  no  right  to 
appropriate  the  sum  in  payment  of  demands  against  his 
client  which  were  barred  by  the  Statute  of  Limitation  (e). 
The  creditor  may  make  the  appropriation  at  any  time  after 
receiving  the  money,  and  is  not  bound  by  an  intended  ap- 
propriation, until  it  has  been  communicated  to  the  debtor  (/)• 

tion cS'pa^.      ^^ neither  the  debtor  nor  the  creditor  make  any  appro- 
mant  by      priatiou,  the  law,  in  general,  appropriates  the  payment  to 

ja*r* 


(a)  Nash  T.  Hodgson^  6  Be  G-.  M.  & 
O.  474 ;  26  L.  J.  C.  186. 

if)  PhUpott  T.  Janet,  2  A.  &  B. 
41 ;  CrooJcthank  y.  RoMe^  5  0.  &  P.  19  j 
Bee  onto,  p.  898. 

{e)  See  Wright  y.  Laimg,  8  B.  ft 
C.  166;  po9t,^.4ff!, 

(d)  Waller  t.  Lacy,  1  M.  ft  G.  64, 
70. 

{e)  Waller  y.  Lactf,  1  M.  ft  G.  64. 


(/)  Simeon  t.  Ingham^  2  B.  ft  G. 
66 ;  per  Tindal,  O.J.|  Miller, Powkee^ 
6  Bing.  N.  0.  466,  462 ;  per  Taun- 
ton, J.,  PhUpoU  T.  Jonee,  2  A.  ft  E. 
41,  44.  **  According  to  the  ciyil  law, 
the  election  was  to  be  made  at  the 
time  of  payment ;  as  well  in  the  case 
of  the  creditor  as  in  that  of  the 
debtor:"  per  Sir  W.  Ghrant>  M.B., 
ClaigiofCe  oaee^  1  Mer.  672. 
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the  earlier  debt  (a) .  A  buyer,  being  indebted  to  the  same 
broker  for  two  parcels  of  goods  sold  for  different  principals, 
made  a  payment  to  the  broker  to  an  amoant  greater  than 
either  debt,  but  not  equal  to  the  sum  of  both,  and  without 
any  specific  appropriation  to  either ;  the  broker  having  be- 
come insolvent  before  payment  over,  it  was  considered  that 
the  justice  of  the  case  required  that  the  payment  should  be 
apportioned  between  the  two  principals,  leaving  them  re- 
spectively entitled  to  recover  only  the  balance  of  their  debts 
from  the  buyer  (A).  As  between  two  debts,  one  arising  out 
of  a  lawful  contract,  the  other  out  of  a  contract  void  for  ille- 
gality, a  payment  not  specifically  appropriated  by  either  party, 
will  be  appropriated  by  law  to  the  debt  recognized  by  law ; 
thus,  there  being  two  distinct  debts,  one  for  goods  sold,  the 
other  for  money  lent  on  a  usurious  contract,  and  a  payment 
having  been  made  without  a  specific  appropriation  to  either 
debt  by  debtor  or  creditor,  it  was  held  that  the  law  would 
afterwards  appropriate  such  payment  to  the  debt  for  goods 
sold  (c). 

Chap.  IV.  Sect.  VIII.  Eblease. 
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Construction  of  Release 500     i     Covenant  not  to  Sue 504 

The  right  of  action  for  a  breach  of  contract  may  be  dis  -  Release  of 
charged  by  release  under  seal.  The  term  release  is  generally  "cfion^ 
applied  to  the  discharge  of  the  right  of  action,  after  a  breach 
of  contract ;  it  is  also  sometimes  applied  to  the  discharge  of 
a  contract  by  consent  before  a  breach ;  but  the  discharge 
of  a  contract  by  consent  before  a  breach  may  be  more 
correctly  termed  a  rescission  of  the  contract  (d).  A  gene- 
ral release  of  all  actions  and   demands  was  held    not    to 


(a)  Per     Tindal,   C.  J.,   JdilU    v.  burden ;  76.,  per  Sir  WiUiam  Ghn&nt 

Fowkes,  5  Bing.  K.  C.  455,  461.    The  M.R.,  Clayton's  case,  1  Mer.  572. 
civil  law,  it  is  said,  applies  the  pay-  (b)  FavencY.  Bennett,  11  East,  36. 

ment  to  the  more  burdensome  of  two  (c)  Wright    y.   Laing,  3  B.  &  C. 

debts  where  one  is  more  burdensome  165 ;  see  PMlpott  y.  Jones,  2  A.  &  E. 

than  the  other,  and  to  the    earlier  41,  ante,  p.  496. 
debt  only  where  they  are  of  equal  (d)  See  ante,  p.  413. 

2k 


498  CHAP.  IV.    THE   DISCHARGE   OF   CONTRACTS. 

extend  to  a  covenant  before  breach,  because  at  the  time  of 
the  release  there  was  no  right  of  action  or  demand  in  re- 
spect of  the  covenant  (a) .  Such  a  release  will  discharge  a 
bond  conditioned  to  pay  a  sum  of  money  at  a  future  time, 
although  when  the  release  was  given  the  time  for  payment 
had  not  arrived  and  the  obligee  had  no  right  of  action  (A) . 
It  will  also  discharge  a  present  debt  payable  at  a  future 
time  (c).  A  release  of  all  covenants  is  a  good  discharge  of 
a  covenant  before  it  is  broken  {d) . 

Beiease  A  simple  contract,  before  breach,  may  be  rescinded  and 

under         discharged  by  a  simple  agreement  of  the  parties  without  a 

*®*^'  deed  under  seal ;  but  a  contract  under  seal,  before  breach, 

cannot  be  rescinded  or  discharged  without  a  deed  (e) .    After 

breach,  the  right  of  action,  whether  arising  from  breach  of 

simple  contract  or  contract  under  seal,  may  be  discharged 

by  a  release  under  seal  or  by  accord  and  satisfaction ;  but 

it  cannot  be  discharged  by  a  parol  release,  or  by  a  simple 

agreement  not  under  seal  (/). 

Release  A  release  under  seal,  being  subject  to  the  rules  regulating 

quiro  con-   contracts  uuder  seal,  does  not  require  a  consideration  to  sup- 

Bideration.  p^j^  ^^  .  g^^^  ^^^q  acceptance  of  the  release  by  the  releasee  is 

presumed  (g). 
Release  A  release,  as  being  under  seal,  also  operates  in  law  as  an 

estoppel."^  estoppel  on  the  party  executing  it,  according  to  its  terms  (A). 
Upon  the  completion  of  a  sale  a  deed  of  conveyance  of  the 
property  was  executed  by  the  vendor  whereby  he  released 
the  purchaser  from  all  claim  in  respect  of  the  purchase,  and 
all  monies  due  in  respect  thereof ;  it  was  held  that  he  was 
thereby  estopped  from  claiming  an  additional  sum,  although 
the  sum  actually  paid,  by  reason  of  an  error  in  calculating 
interest,  was  less  than  what  had  been  agreed  upon  as  the 
price  (t).  In  an  action  on  a  bond  brought  against  one  of 
two  joint  obligors,  the  defendant  pleaded  that  the  plaintiff 

(a)  Hancock  v.  JTield,  Cro.  Jac.  170;  (J)  Harris  r.  Ooodwyn,  2  M.  &  G. 

Hoe*s  case,  5  Co.  71 ;  Co.  Lit.  292  b,  405 ;  see  ante,  p.  414. 

(6)  Co.  Lit.  8.  512  ;  see  T^nan  y.  (^)  See  ante,  p.  84,  88. 

Bridges,  Cro.  Jac.  800.  (A)  Rowntree  v.  Jacob,  2  Taunt. 

(c)  Co.  Lit.  292  6.  141 ;  Baker  y,  Dewey,  1 B.  &  C.  704  ; 

{d)  lb,  cited  ante,  p.  485. 

(e)  See  the  cases  cited,  ante,  p.  418,  (0  Harding  t.  Ambler,  S  K.  &  W. 

note  (c).  279. 
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had  released  the  bond  to  the  other  obh'gor,  and  the  plaintiff 
replied  that  the  release  was  executed  on  the  understanding 
by  the  defendant  that  the  release  should  not  operate  in  his 
discharge ;  the  replication  was  held  bad,  because  it  set  up 
matter  at  variance  with  the  terms  of  the  plaintiflPs  deed  of 
release  (a). 

An  exception  to  the  rule  that  a  riffht  of  action  for  breach  ^j*;??*'^®^ 

o  L        ,  iTi  Til  i  of  bills  and 

01  contract  cannot  be  discharged  by  a  release  or  agreement  notee  by 
not  under  seal  occurs  with  the  contracts  formed  by  bills  of  5,"°^^ 
exchange  and  promissory  notes,  which  are  reguliated  by  the 
custom  of  merchants  :  the  liability  upon  these  instruments, 
both  before  and  after  they  have  become  due  and  payable, 
may  be  discharged  by  the  holder  by  express  renunciation 
or  waiver,  without  deed  and  without  consideration  (?>). 

A  release,  or  agreement  amounting  to  a  release,  made  Kelease  in 
upon  good  consideration,  though  not  under  seal,  is  effectual  parolagree- 
in  equity,  and  might  be  pleaded  in  an  action  at  law  as  a  ™®^*"  ' 
defence  upon  equitable  grounds  (c) ;  but  a  voluntary  release 
without  deed,  and  without  consideration,  is  equally  invalid 
in  equity  and  at  law  (d) .    A  represent^ition  by  the  creditor 
to  his  debtor  of  his  intention  to  release  the  debt,  though  not 
made  under  seal,  if  acted  upon  by  the  debtor,  may  become 
binding  upon  the  creditor  in  equity  (e) . 

A  release  may  be  in  its  terms  conditional  upon  the  hap-  Conditional 
pening  of  a  given  event  (/).  By  a  deed  of  arrangement 
between  a  debtor  and  his  creditors,  it  was  agreed  that  the 
debtor  should  have  a  letter  of  license  to  carry  on  his  trade 
for  five  years,  and  that,  if  any  creditor  during  tlie  continuance 
of  the  license  should  molest  or  interfere  with  the  debtor, 
the  latter  should  be  discharged  from  the  debt  of  that  cre- 
ditor ;  a  creditor,  party  to  the  deed,  having  sued  the  debtor 


(a)  Cocks  y.  Nash,  9  Bing,  341 ;  and 
Bee  Brooks  ▼.  Stnart^  9  A.  &  £.  854. 

(5)  Byles  on  Bills,  8th  ed.  182; 
Foster  y.  Dtwber,  6  Ex.  839,  846, 
851 ;  and  see  Steele  y.  Harmerf  14  M. 
&  W.  831 ;  Cook  T.  Lister,  18  C.  B. 
19.  S.  643,  598 ;  32  L.  J.  C.  P.  121, 
126;  ante,  p.  417. 

(o)  See  De  Pothonier  v.  De  MattoSj 
E.  B.  &  E.  461 ;  27  L.  J.  Q.  B.  260; 


and  see  Taylor  y.  Manners^  L.  B. 
1  Ch.  Ap.  48 ;  35  L.  J.  C.  128. 

{d)  Tufnell  y.  Constable,  8  Sim. 
69 ;  see  Taylor  y.  Manners,  supra, 

(e)   Teomans  y.    Williams^   L.  B. 

I  Eq.  184 ;  35  L.  J.  C.  283. 

(/)  Gibbons  v.  Vouillon,  8  0.  B. 
483 ;  and  see  Ford  y.  Beech,  11  Q.  B. 
852,  872 ;  and  see  Belshaw  y.  Bush, 

II  G.  B.  191,  202,  204. 

2x2 


500 


CHAP.  IV.    THE   DISCHARGE   OP   CONTBACTS. 


Construc- 
tion of  re- 
lease. 


within  the  five  years,  it  was  held  that  the  release  thereby 
became  absolute,  and  was  pleadable  in  bar  to  the  action  (a) . 
So,  where  a  deed  of  composition  expressly  provided  that  if 
an  action  should  be  brought  by  one  of  the  creditors  within 
a  certain  time,  the  deed  might  be  pleaded  in  bar  or  in  dis- 
charge of  such  action,  it  was  held  that,  upon  a  creditor 
bringing  an  action  within  the  time,  the  proviso  operated  to 
discharge  the  action  and  might  be  pleaded  in  bar  {b). 

General  words  of  release  may  be  qualified  by  the  previous 
recitals  in  the  deed ;  thus,  where  the  deed  recited  that  the 
releasee  had  agreed  to  pay  a  sum  of  money  to  the  releasor, 
and  then  proceeded  to  release  the  sum  '^  so  paid  as  herein- 
before mentioned,*'  it  was  held  that  the  words  of  the  release 
were  qualified  by  the  recital  referred  to,  which  stated  only 
an  agreement  to  pay  and  not  an  actual  payment  of  the 
money,  and  that  the  releasor  was  not  estopped  from  alleging 
that  it  had  never  been  paid  (c) .  So,  the  general  words  of  a 
release  may  be  restrained  by  the  recital  of  the  pai-ticular 
class  of  debts  to  which  alone  it  is  intended  to  apply  {d) . 
A  release  of  all  actions  whatsoever  was  held  to  be  restricted 
in  effect  by  the  recital  stating  that  the  deed  was  intended 
to  apply  only  to  actions  then  depending  (e) .  A  general  re- 
lease in  a  composition  deed  is  construed  as  restricted  to 
debts  and  liabilities  which  are  the  proper  subjects  of  the  com- 
position ( /) .  A  general  release,  executed  by  a  person  who 
has  a  separate  debt  owing  from  the  debtor,  and  who  is  also  a 
joint  creditor  with  others  in  respect  of  a  debt  owing  from  the 
same  debtor,  imports  a  release  of  the  separate  debt  only  {g). 


Release  of       Where  several  debtors  are  jointly,  or  jointly  and  severally, 

debtors.  "    liable  for  one  and  the  same  debt,  the  release  of  one  of  the 

co-debtors,  in  general,  operates  as  a  release  of  all  (A).     The 


(a)  Gibbongv.  VouiUon,  8  C.  B.  483. 

(6)  Walker  v.  Nevill,  3  H.  &  C. 
403  ;  84  L.  J.  Ex.  73. 

{c)  Lampon  v.  CorJce^  6  B.  &  Aid. 
606. 

{d)  Payler  y.  Homertham^  4  M.  & 
S.  423  ;  WiUcinton  y.  Lindo,  7  M.  & 
W.  81  ;  Bain  v.  Cooper,  9  M.  &  W. 
701 ;  see  Teede  y.  Johiuton,  11  Ex. 
840  J  25  L.  J.  Ex.  110. 


(«)  Simatu  y.  Johnson,  3  B.  &  Ad. 
175. 

{/)  Hcuelgrove  v.  House,  35  L.  J. 
Q.  B.  1 ;  L.  B.  1  Q.  B.  101 ;  Oretttf 
y.  Gibson,  L.  B.  1  Ex.  112 ;  35  L.  J. 
Ex.  74. 

ig)  Per  Lord  Abinger,  C.B.,  Bain 
y.  Cooper,  9  M.  &  W.  701,  707. 

{h)  Co.  Lit.  232  a;  Clayton  r, 
Kynaston,  2  Salk.  574;  Cheetkam  y. 
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original  contract  may  expressly  reserve  to  the  creditor  a 
power  of  releasing  one  of  the  debtors  without  discharging 
the  co-debtors,  and  then,  in  accordance  with  their  contract, 
notwithstanding  the  release  of  one,  the  rest  remain  liable  (a) . 

The  release  of  one  of  several  co-debtors  may  also  be 
qualified  in  its  terms  by  an  express  reservation  of  the  right 
of  action  of  the  creditor  against  the  other  creditors.  The 
plaintiff  executed  a  deed  of  release  to  one  of  two  makers  of 
a  joint  and  several  promissory  note,  and  the  deed  contained 
an  express  clause  that  the  release  should  not  operate  to  dis- 
charge any  one  jointly  liable  to  the  plaintiff  with  the  releasee; 
it  was  held  that  it  did  not  release  the  other  maker  of  the 
note  (b) .  So,  a  release  of  one  of  two  parties  who  had  entered 
into  a  joint  and  several  covenant,  accompanied  by  a  proviso 
that  the  release  should  not  prejudice  the  right  of  the  cove- 
nantee to  enforce  the  covenant  against  fche  other,  was  held 
not  to  affect  the  liability  of  the  other  covenantor  (c) .  So, 
a  release  of  one  of  two  obligors  of  a  joint  and  several 
bond,  subject  to  a  similar  proviso,  does  not  release  the  co- 
obligor  (d).  The  qualification  of  the  release  must  be  con- 
tained in  the  same  deed,  and  cannot  bo  introduced  by  ex- 
trinsic evidence  {e). 

The  plaintiff  released  one  of  two  partners  who  were  in- 
debted to  him  by  a  deed  of  release  containing  a  proviso 
that  it  should  not  prejudice  his  claim  against  the  other 
partner,  and  that  in  order  to  enforce  that  claim  it  should  be 
lawful  for  the  plaintiff  to  sue  both  partners  jointly ;  it  was 
held  that  he  might  sue  both  jointly,  and  that  in  such  action 
the  deed  could  not  be  pleaded  as  a  release  by  the  party  to 
whom  it  was  given  (/).  Such  a  deed  might  be  pleaded  in 
bar  to  an  action  by  the  creditor  against  the  debtor  alone 
in  whose   favour   the  deed  was  executed  {(j).     A   deed  of 


JTard,  1  B.  A  P.  680,  633 ;  Nichol- 
son Y.  Revill,  4  A.  ft  E.  675,  688 ; 
and  see  Cocks  r.  Nash^  9  Biiig.  341 ; 
Brooks  T.  Stuart,  9  A.  ft  £ .  854; 
cited  ante,  p.  499. 

(a)  Cowper  v.  Smith,  4  M.  ft  W. 
519  ;  Union  Bank  of  Manchester  ▼. 
^€wA,3H.&C.672;  34  L.  J.  Ex.  133. 

{b)  North  Y.  Wakefield,  13  Q.  B. 
53G. 


ip)  Thompson  y.  Lack,  8  C.  B.  540. 

(rf)  Price  V.  Barker,  4  E.  ft  B.  760. 

(c)  Cocks  V.  Nash,  9  Bing.  341 ; 
Brooks  V.  Stuart,  9  A.  ft  £.  854; 
cited,  ante^  p.  499. 

(/)  Sollt/  V.  Forbes,  2  B.  ft  B.  88 ; 
and  see  Willis  v.  Be  Castro,  4  C.  B. 
N.  S.  216;  post,  p.  605. 

iff)  Keyes  v.  Elkins,  5  B.  ft  S.  240 ; 
8lli.  J.  Q.  B  25. 
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Beleaseby 
one  of  co- 
creditors. 


composition  by  a  debtor  under  the  Bankruptcy  Act,  1861, 
containing  a  release  by  his  creditors  without  a  reserve  of 
remedies  against  sureties,  is  not  binding  on  creditors  who 
do  not  execute  it,  if  it  appears  that  such  creditors  are 
secured  by  sureties  for  their  debts,  and  therefore  cannot  be 
pleaded  in  an  action  by  such  creditor  against  the  debtor,  or 
against  any  joint  debtor  with  him  (a) . 

A  release  of  a  debt  or  cause  of  action  by  one  of  several 
co-creditors,  in  general,  discharges  the  debtor  as  against 
all  (6).     • 


Beleiwe  in  If  a  release  is  executed  by  one  of  several  joint  creditors 
UdidpiLty  ^^  collusion  with  the  debtor,  in  order  to  defraud  the  other 
creditors,  the  court  will  exercise  its  summary  jurisdiction  to 
prevent  it  being  pleaded  in  bar  of  an  action  brought  in  the 
names  of  all  the  joint  creditors  (c) .  The  court  will  interfere 
only  in  a  case  of  fraud ;  if  one  of  several  co-plaintiffs,  inter- 
ested in  the  cause  of  action,  executes  a  release  to  the  de- 
fendant without  consideration,  the  court  cannot,  merely  on 
that  account,  interfere  to  prevent  such  release  from  being 
pleaded  {d).  So  long  as  a  person  has  an  interest,  however 
small  it  be,  it  is  sufficient  to  enable  him  to  release  an  action 
in  which  he  is  a  plaintiff  (e) . 

Where  the  creditor  holds  the  debt  as  trustee  for  a  third 
person,  and  an  action  is  brought  in  his  name  as  nominal 
cMtuique  plaintiff  in  respect  of  the  legal  interest  in  the  debt,  the 
person  beneficially  interested  being  no  party  to  the  action, 
the  release  of  the  trustee  or  nominal  plaintiff  on  the  record 
would  be  an  effectual  answer  to  the  action,  although  given 
without  any  privity  or  consent  on  the  part  of  the  cestui  que 
trust.  But  the  court  will  exercise  a  summary  jurisdiction  to 
prevent  a  release,  executed  by  a  trustee  or  mere  nominal 
plaintiff,  being  used  fraudulently  to  defeat  the  action  which 


Belease  by 
trustee  in 
fraud  of 


(a)  Andrew  v.  MackUn^  6  B.  &  S. 
201 ;  34  L.  J.  Q.  B.  89 ;  Hidion  t. 
Barclay,  8  H.  &  C.  9,  361 ;  34  L.  J. 
Ex.  217 ;  Johnson  v.  Barratt,  4  H. 
&  C.  16  ;  L.  B.  1  Ex.  65 ;  86  L.  J. 
Ex.  15. 

(h)  Ruddock's  case,   6    Rep.   26 ; 
Wilkinson  v.  Undo,  7  M.  &  W.  81. 

(c)  Barker  y.  Bickardson,  1 Y.  &  J. 


862  ;  Phillips  ▼.  Claffeti,  11  M.  A  W. 
84. 

(d)  Per  Parke,  B.,  Rawtiome  ▼. 
Oandell,  15  M.  &  W.  804,  308; 
Jones  V.  Herbert,  7  Taunt.  421 ;  Her- 
bert T.  Piffott,  2  C.  &  M.  384 ;  Crook 
V.  Stephen,  5  Bing.  N.  C.  688. 

(e)  Per  Parke,  B.,  Rawstome  r, 
Gandeli,  15  M.  &  W.  304,  807. 
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is  brought  for  the  benefit  of  the  cestui  que  trust  (a).  In 
the  common  case  of  the  assifj^ee  of  a  debt  using  the  name 
of  the  assignor  in  an  action  to  recover  the  debt,  the  court 
will  not  allow  a  release  of  the  debt  executed  by  the  assignor 
to  be  set  up  to  defeat  the  action  (b) .  So,  in  the  case  of  a 
wife  separated  from  her  husband  and  using  his  name  in  an 
action  to  recover  a  debt  to  which  she  is  beneficially  entitled, 
the  court  will  not  allow  a  release  by  the  husband  to  be 
pleaded  (c) .  It  seems  that  in  some  cases  the  courts  of  law 
have  set  aside  the  release  itself ;  but  it  is  said  that  this  has 
been  per  incuriam,  and  that  the  courts  of  law  have  no  autho- 
rity to  set  aside  the  release ;  all  they  can  do  is  not  to  allow 
the  release  to  be  pleaded  (d). 

Since  the  C.  L.  P.  Act,  1854,  ss.  83,  85,  has  permitted  Beplication 
pleadings  on  equitable  grounds  a  release  given  by  one  co-  i«Se*up<m" 
plaintifif  coUusively  with  the  defendant  in  fraud  of  the  other  equitable 

...  grounds. 

co-plaintifis,  if  pleaded,  may  be  met  by  an  equitable  repli* 
cation  of  the  fraud ;  so  likewise,  a  plea  of  a  release  by  a 
trustee,  or  nominal  plaintiff,  may  be  met  by  a  replication 
on  equitable  grounds  that  it  was  given  to  the  defendant 
coUusively,  and  in  fraud  of  the  party  beneficially  interested, 
who  is  the  real  plaintiff  in  the  action.  In  the  case  of  De  Po- 
thoniery.  De  Mattos  (e),  a  replication  upon  equitable  grounds 
to  pleas  of  release  and  payment,  that  the  plaintiff  had  as- 
signed the  debt,  and  that,  after  notice  of  the  assignment 
to  the  defendant,  the  release  was  given  and  the  payment 
made  in  order  to  defraud  the  assignee,  who  was  suing  in  the 
name  of  the  assignor  for  his  own  benefit  only,  was  held  good 
on  demurrer. 

If  the  release  is  obtained  by  a  fraud  of  the  debtor  upon  Beleaae 
the  releasing  creditor,  without  collusion  on  the  part  of  the  ^Jj^L®^  ^^ 


(a)  Hickey  v.  Burt,  7  Taunt.  48 ; 
and  flee  Pcufne  y.  Sogers,  Doug.  407  ; 
Gibson  y.  Winter,  6  B.  &  Ad.  96. 

(ft)  Legh  v.  Legh,  1  B.  &  P.  447 ; 
per  Parke,  B.,  Rawstorne  t.  Oandell, 
15  M.  k  W.  304,  307  ;  and  see 
PhiUips  V.  Clagett,  11  M.  &  W.  84; 
De  Pothonier  y.  De  Mattos,  £.  B.  & 
E.  461 ;  27  L.  J.  Q.  B.  260. 

(c)  Innell  y.  Sewman,  4  B.  &  Aid. 
419. 


(a)  Per  Parke,  B.,  Phillips  v. 
aagett,  11  M.  &  W.  84,  93 ;  Bee 
Payne  v.  Sogers,  Doug.  407 ;  where 
a  tenant,  the  nominal  plaintiff,  having 
giyen  a  release  to  the  defendant,  the 
court  ordered  it  to  be  given  up  on  au 
application  by  the  landlord  on  whose 
behalf  the  action  was  brought ;  and  see 
Barker  v.  Richardson,  1  Y.  &  J.  362. 

(e)  E.  B.  &  £.  468 ;  27  L.  J.  Q.  B. 
2G0. 
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latter,  and  is  pleaded  as  a  defence,  it  may  be  met  by  a  repli- 
cation of  fraud  as  in  the  case  of  a  release  obtained  by  fraud 
from  a  single  creditor;  and  there  is  no  occasion  for  summary 
interference  by  the  court  to  set  aside  the  plea,  or  for  an  equi- 
table replication  {a). 


Covenant 
not  to  sue. 


Covenant 
not  to  sue 
one  of  co- 
debtors. 


A  covenant  under  seal  made  by  a  creditor  to  his  debtor, 
covenanting  absolutely  not  to  sue  for  a  particular  debt  or 
breach  of  contract,  does  not  in  terms  release  the  right  of 
action,  and  only  purports  to  render  the  covenantor  liable 
for  suing  in  breach  of  the  covenant;  but  between  the 
two  parties  to  the  covenant,  where  the  damages  recover- 
able in  an  action  brought  for  suing  contrary  to  the  covenant 
would  be  equal  in  amount  to  the  debt  or  damages  recover- 
able in  the  action  covenanted  to  be  forborne,  if  an  action  be 
brought  in  breach  of  the  covenant,  the  covenant  not  to  sue 
may  be  pleaded  as  a  defence,  upon  the  principle  of  avoiding 
circuity  of  action,  that  is,  in  order  to  avoid  the  recovering  a 
sum  of  money  in  one  action,  which  may  be  recovered  back 
in  another  action  between  the  same  parties.  The  covenant 
not  to  sue  becomes  thus,  in  effect,  equivalent  to  a  release,  and 
in  pleading  may  be  so  treated  (i).  A  covenant  not  to  sue, 
in  order  to  operate  as  a  release  upon  the  ground  of  avoiding 
circuity  of  action,  must  be  between  the  same  parties  as  the 
original  right  of  action  (c) .  • 

A  covenant  not  to  sue  one  of  several  persons  jointly  liable, 
though  it  may  be  pleaded  as  a  release  by  the  covenantee, 
does  not  operate  as  a  release  of  the  others  (d).  So,  a  cove- 
nant by  one  of  several  joint  creditors  not  to  sue  the  debtor 
does  not  discharge  the  debt  as  against  the  creditors  jointly, 
but  only  gives  the  debtor  a  right  of  action  against  the  cove- 
nantor, if  he  breaks  his  covenant  (e) . 

A  composition   deed   made   between   a   debtor  and  his 


(a)  Wild  V.  jrUliams,  6  M.  &  W. 
490 ;  per  Parke,  B.,  Phillips  v.  Cla- 
gett,  11  M.  &  W.  84,  93  ;  and  see 
Rohinton  v.  Lord  Vernon,^  7  C.  B.  N. 
S.  231 ;  29  L.  J.  0.  P.  135. 

(6)  2  Wms.  Saund.  47  g  g\  per 
Buller,  J.,  Smith  t.  Mapleback,  1  T. 
T.  441,  446;  Burgh  v.  Preston,  8 
B.   B.   483,   486;    per  Tindal,  O.J., 


Morleg  v.  Prear,  6  Bing.  547,  554; 
Ford  V.  Beech,  11  Q.  B.  852,  871. 

(c)  Wehh  r.  Spicer,  13  Q.  B.  886. 

(d)  Lacy  t.  KincLston^  1  L.  Bajm. 
690  ;  Dean  v.  NeiohaU,  8  T.  B.  168  ; 
Hutton  y.  Byre,  6  Taunt.  289  ;  IMce 
V.  Barker,  4  E.  &  B.  760. 

(e)  Walmesley  v.  Cooper,  11  A.  & 
E.  216. 
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creditors  containing  a  release  of  the  debtor,  but  with  a  re- 
serve of  the  remedies  of  the  creditors  against  other  persons 
jointly  liable  with  the  debtor,  is  construed,  as  against  the 
joint  debtors,  merely  as  a  covenant  not  to  sue  the  debtor, 
so  that  the  joint  debtors  are  not  thereby  discharged,  and 
in  an  action  against  them  cannot  plead  it  as  a  release  of  the 
debt  {a) .  But  as  against  the  debtor  with  whom  the  cove- 
nant is  made,  if  sued  alone,  such  a  deed  is  effectual  as  a  re- 
lease and  may  be  pleaded  in  bar  of  the  action  (h).  A  deed 
of  composition  made  by  a  debtor  under  the  Bankruptcy  Act, 
1861,  containing  a  release  of  the  debtor,  without  preserving 
the  remedies  of  the  creditors  against  other  persons  jointly 
liable  with  the  debtor,  does  not  become  binding  by  force  of 
the  act  against  non-executing  creditors,  in  case  there  be 
such  persons  jointly  liable  with  the  debtor  (c) . 

A  covenant  not  to  sue  for  a  limited  time  does  not  operate  Coroiuuit 
as  a  release,  even  between  the  parties  to  it,  and  is  not  avail-  f^  jj^'^ 
able  as  a  defence  on  the  ground  of  avoiding  circuity  of  *"»«• 
action,  but  operates  merely  as  a  covenant,  for  breach  of 
which  the  covenantee  may  bring  his  action  for  damages  {d). 
So  also,  a  covenant  not  to  sue  until  the  happening  of  a 
certain  event  (e).    A  covenant  not  to  sue  on  a  bond  during 
the  life  of  the  obligor,  except  in  case  of  assignment  for 
the  benefit  of  the  assignee,  was  held  to  be  no  answer  to 
an  action  by  an  assignee  of  the  bond  in  the  name  of  the 
obligee  (/).     So,  a  simple  contract  engaging  to  suspend 
the   remedy   on   a   previous   contract   for   a   limited  time, 
does  not  operate  as  a  discharge  or  suspension  pleadable  in 
bar,  but  only  gives  a  right  of  action  for  damages  for  its 
breach  {g). 

But  a  covenant  not  to  sue  for  a  limited  time,  with  a  con- 
dition that,  if  a  suit  be  brought  before  the  time,  the  right 
of»action  shall  be  forfeited,  operates  as  a  discharge  by  force 
of  the  condition,  if  the  action  be  brought  within  the  time. 


(a)   Willu  y.  Be  Ca$tro,  4  C.  B.  573 ;  Garth.  68  ;   Thimblehy  r.  Bar- 
's. S.  216.  ron,  3  M.  A  W.  210;  2  Wms.  Saund. 

ib)  Keyet  y.  mjcinM,  5  B.  &  S.  240 ;  150  a. 

84  L.  J.  Q.  B.  25.  (e)   Webb  y.  Spieer,  13  Q.  B.  886. 

{c)  See  ante,  p.  502  (a).  (/)  Morley  y.  Frear,  6  Biiig.  547. 

(d)  Aylofft  Y.  Sorimpshire^  2  Salk.  (y)  Ford  y.  Beech,  11  Q.  B.  852. 
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and  may  then  be  pleaded  in  bar  to  the  action  (a).  A  deed 
of  composition  between  a  debtor  and  his  creditors  contained  a 
covenant  on  the  part  of  the  creditors  not  to  sue  before  a  cer- 
tain date^  and  that  the  deed  might  be  pleaded  as  a  bar  or  in 
discharge  of  every  action  brought  contrary  to  the  true  intent 
and  meaning  of  the  deed ;  it  was  held^  in  an  action  brought 
by  a  creditor  within  the  time^  that  the  covenant  not  to  sue 
for  a  limited  time,  being  accompanied  by  the  express  pro- 
vision that  during  the  limited  time  it  might  be  so  pleaded^ 
was  pleadable  in  bar  to  the  action  [b). 


Chap.  IV.  Sect.  IX.  Merger  and  Estoppel. 


Merger   of  inferior  in  higher 

Remedy  506 

Bemedies  must  be  co-exten- 
aive 607 

Merger   by  Judgment  against 

Defendant  608 


Estoppel  by  Judgment  against 

Plaintiff  610 

Action  pending 613 

Foreign  Judgment  against  De- 
fendant      614 

against  Plaintiff 614 


Merger.  J,;,  jg  ^  general  rule  of  law  that  a  party  by  taking  or  acquir- 
ing a  security  of  a  higher  nature  in  legal  operation  than  the 
one  he  already  possesses  merges  and  extinguishes  his  legal 
remedies  upon  the  minor  security  or  cause  of  action ;  that 
is  to  say,  if  a  bond  or  covenant  is  taken  for  a  simple  con- 
tract debt,  the  remedy  upon  the  simple  contract  is  extin- 
guished; and  if  a  judgment  is  recovered  in  an  action  brought 
upon  a  simple  contract,  or  bond,  or  specialty  debt,  the  origi- 
nal right  of  action  is  merged  in  the  judgment,  which,  being 
matter  of  record,  is  of  a  higher  nature  (c) .  The  merger  or 
extinguishment  of  the  inferior  security  takes  place  by  mere 
operation  of  law,  independently  of  any  intention  of  the  parties 
that  the  higher  security  should  operate  in  satisfaction  or  dis- 
charge of  the  inferior  security  (d). 


(a)  Oibbatu  y,  Vouillon,  8  0.  B. 
483 ;  cited  ante,  p.  500  ;  Behhaw  r. 
Btuh,  11  C.  B.  191,  202,  204. 

(6)  Walker  v.  Neoill,  3  H.  &  C. 
403  ;  34  L.  J.  Ex.  73 ;  and  see 
Comer  v.  Sweet,  85  L,  J.  C.  P.  161. 

(c)  Rigaen^M  case^  6  Co.  45  6 ; 
Brake  y.  Mitchell,  3  East,  261,  259  ; 


Owen  T.  Homan,  3  Mac.  &  G.  378, 
407  ;  20  L.  J.  C.  314,  323 ;  PHce  y. 
Moulton,  1 0  C.  B.  561, 672,  673. 

(d)  Price  t.  Moulton,  10  C.  B.  661 ; 
per  Lord  Truro,  L.C.,  Owen  v.  So- 
man, 3  Mac.  k  G.  378,  408 ;  20  L.  J. 
C.  314,  324 ;  per  Parke,  B.,  Norfolk 
lUf.  Co.  y.  M'Natnara,  3  Ex.  628,632. 
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In  an  action  brought  to  recover  a  debt  upon  a  simple  con- 
tract the  defendant  pleaded  tbat^  in  pursuance  of  an  agree- 
ment to  that  effect,  he  executed  an  indenture  whereby  he 
covenanted  with  the  plaintiff  to  pay  him  the  debt ;  the  plea 
was  held  good,  although  it  contained  no  allegation  that  the 
indenture  was  accepted  by  the  plaintiff  in  satisfaction  of  the 
debt,  Maule,  J.,  saying  :  ^'  It  does  not  merge  or  extinguish 
the  debt ;  but  it  merges  the  remedy  by  way  of  proceeding 
upon  the  simple  contract. — The  intention  of  the  parties  has 
nothing  to  do  with  that. — ^The  policy  of  the  law  is,  that  there 
shall  not  be  two  subsisting  remedies,  one  upon  the  covenant, 
and  another  upon  the  simple  contract,  by  the  same  person 
against  the  same  person  for  the  same  demand  ^^  (a). 

It  is  a  necessary  condition  of  the  merger  that  the  two  ^e  reme- 
securities  be  co-extensive,  that  is  to  say,  that  the  superior  beoo-exten- 
security  be  made  for  the  same  identical  debt,  and  between  5^®5^  ^^ 
the  same  parties,  as  the  inferior  security.     Thus,  if  a  bond 
for  a  limited  amount  is  given  to  secure  a  simple  contract 
debt  for  money  then  owing,  and  such  further  sums  as  should 
be  afterwards  advanced  to  an  indefinite  amount,  there  is  no 
merger  (b).     So,  where  a  banker,  upon  opening  an  account 
with  a  customer,  took  from  him  a  bond  to  secure  his  current 
balance  of  account,  it  was  held  that  such  bond  did  not  merge 
the  remedy  by  simple  contract  for  future  advances  (c). 

It  has  been  laid  down  that  a  merger  may  operate  in  re- 
spect of  part  of  an  entire  debt ;  but  this  seems  still  to  be 
doubtful  (d).  A  merger  in  a  higher  security  may  be  pleaded 
as  to  part  of  an  indebitatus  count,  because  several  distinct 
debts  may  be  claimed  under  such  count ;  if  the  plaintiff 
wishes  to  object  that  the  part  pleaded  to  was  part  of  an 
entire  and  indivisible  debt,  he  should  plead  a  replication  to 
that  effect  (e). 

The  superior  security  must  also   be  between  the  same  and  as  to 
parties  as  the  inferior  security  in  order  to  operate  in  merger 


(a)  Price  v.  Moulton,  10  C.  B.  661.  (rf)  Higgen't  cate^  6  Co.  45  a ;  cited 

(b)  Norfolk  Eg,  Co.  v.  M'Namaray  bv  Jervis,  C.J.,  Price  v.  MouUon^  10 
3  Ex.  628.  C.  B.  561,  670. 

(c)  Holmes  v.  Bell,  3  M.  &  G.  21 3  ;  (e)  See  Price  v.  Moullony  10  C.  B. 
Price  T.  Moulion,  10  0.  B.  661,  672.  561,  670. 
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of  it.  Thus,  a  superior  security  given  by  a  third  person,  as 
surety  for  the  debt,  does  not,  by  operation  of  law,  extinguish 
the  remedy  against  the  principal  (a) ;  and  a  superior  security 
given  by  the  debtor  to  a  third  person^  as  trustee  for  the 
creditor,  does  not  efifect  a  merger  of  the  liability  to  the 
creditor  (6).  So,  a  bond  given  by  a  debtor  with  a  surety, 
to  secure  a  simple  contract  debt,  was  held  not  to  eflTect  a 
merger  of  the  debt  secured ;  because  the  parties  to  the  se- 
curities were  not  the  same  (c).  One  of  two  makers  of  a 
joint  and  several  promissory  note  gave  to  the  holder  a  deed 
of  mortgage  to  secure  the  amount,  with  a  covenant  to  pay 
it ;  it  was  held  that  the  other  maker  of  the  note  was  not 
thereby  discharged,  because  the  remedy  given  by  the  spe- 
cialty security,  being  confined  to  one  of  the  debtors  only, 
was  not  CO- extensive  with  that  which  the  creditor  had  upon 
the  note  (d). 

A  judgment  recovered  upon  the  collateral  security  for  a 
debt,  though  it  may  merge  that  security,  does  not  operate  to 
change  the  original  debt  or  cause  of  action.  Thus,  where 
a  bill  of  exchange  was  given  on  account  of  a  debt  due  under 
a  covenant,  and  judgment  was  recovered  in  an  action  brought 
upon  the  bill,  it  was  held  that  the  judgment  alone,  without 
satisfaction,  though  it  merged  the  remedy  upon  the  bill, 
was  no  bar  to  an  action  npon  the  covenant  {e) . 

A  new  security  which  is  not  co-extensive  with  a  prior  one, 
though  it  does  not  by  mere  operation  of  law,  independently 
of  the  intention  of  the  parties,  efiect  a  merger,  yet,  by  agree- 
ment of  the  parties  may  be  given  and  accepted  in  satisfac- 
tion, and  so  operate  as  a  discharge ;  and  an  inferior  security 
may  by  agreement  be  given  and  accepted  in  satisfaction  of 
a  right  of  action  on  a  contract  of  a  higher  nature  (/). 

Merger  by      ^^  ffiggen's  cose  (^)  the  plaintifi*  brought  an  action  on  a 
j^^^^*    bond,  to  which  the  defendant  pleaded  a  judgment  previously 

(a)  White  v.  Cutf/er,  6  T.  R.  176.  34  L.  J.  C.  P.  230  ;  and  see  Twopenny 

(b)  Bell  V.  Bants,  SM.&Q.  258.  v.  Youn^,  3  B.  &  C.  208. 

(c)  Holmes  v.  Bell,  3  M.  &  G.  213.  {e)  Drake  r.  Mitchell,  8  East,  261. 
{d)  Ansell  y.  Baker,  15  Q.  B.  20;-          (/)  See  ante,  p.  467. 

Sharpe  r.  Oibbe,  16  C.  B.  N.  S.  527  ;  (g)  6  Co.  45  * ;  and  eee  re  Corbet 

Boater  v.  Mayor,  19  C.  B.  N.  S.  76;       Davies,  1  Weekly  Notes,  321. 
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recovered  on  the  same  bond^  and  it  was  resolved^  ''  that  as  agunst  do. 
long  as  the  judgment  remains  in  force,  he  cannot  have  an  ac-  ^  *' 
tion  upon  the  same  bond  ;  for  as  he  who  has  a  debt  by  simple 
contract,  and  takes  a  bond  for  the  same  debt,  or  any  part  of 
it,  the  contract  is  determined,  so  when  a  man  has  a  debt  on  a 
bond,  and  by  ordinary  course  of  law  has  judgment  thereon, 
the  contract  by  specialty,  which  is  of  an  inferior  nature,  is  by 
judgment  of  law  changed  into  a  matter  of  record,  which  is 
of  a  higher  nature.  '^ 

This  doctrine  has  been  further  explained  as  follows  : — ''  If 
there  be  a  breach  of  contract,  or  wrong  done,  or  any  other 
cause  of  action  by  one  against  another,  and  judgment  be  re- 
covered in  a  court  of  record,  the  judgment  is  a  bar  to  the  ori- 
ginal cause  of  action,  because  it  is  thereby  reduced  to  a  cer- 
tainty, and  the  object  of  the  suit  attained,  so  far  as  it  can  be 
at  that  stage ;  and  it  would  be  useless  and  vexatious  to  sub- 
ject the  defendant  to  another  suit  for  the  purpose  of  obtain- 
ing the  same  result.  Hence  the  legal  maxim,  "  transit  in 
rem  judicatam/' — ^the  cause  of  action  is  changed  into  matter 
of  record,  which  is  of  a  higher  nature,  and  the  inferior  re- 
medy is  merged  in  the  higher ''  (a) . 


t  one 


A  judgment  recovered  against  one  of  two  joint  debtors  is  judgment 
a  bar  to  an  action  against  the  other  (b) ;  but  a  judgment  Jj^Sn^r^ 
against  one  of  two  joint  and  several  debtors  liable  for  the  of  joint 
same  debt  is  no  bar  to  an  action  against  the  other,  imless 
the  judgment  has  been  satisfied ;  so  long  as  any  part  of  the 
debt  remains  due,  the  other  may  be  sued  (c) . 

With  respect  to  joint  debtors  of  whom  one  or  more  is  out 
of  the  jurisdiction,  the  Mercantile  Law  Amendment  Act, 


(a)  Kinff  y.  ffoare,  13  M.  k  W. 
494, 604 ;  Brawn  t.  Wotton,  Cro.  Jac. 
73 ;  Lechmere  ▼.  Fletcher^  1  C.  &  M. 
628,  634 ;  Smith  ▼.  NicolU,  6  Bing. 
N.  C.  208,  220. 

(6)  King  v.  Soare^  13  M.  &  W. 
494 ;  and  see  Buckland  y.  Johnton^ 
16  G.  B.  146 ;  23  L.  J.  G.  P.  204. 

(c)  Ayrey  v.  Davenport y  2  B.  &  P. 
N.  B.  474 ;  Lechmere  r.  Fletcher,  1 
G.  &  M.  623,  636 ;  and  see  King  v. 


iroar0,13M.&W.494,6O6.  Inactions 
for  wrongs  independent  of  contract  a 
judgment  recoyered  against  one  of 
seyeral  joint  wrongdoers  is,  without 
satis&ction,  a  bar  to  an  action  against 
the  others  for  the  same  cause ;  Brown 
y.  Wotton,  Gro.  Jac.  73 ;  and  see 
King  y.  Hoare,  13  M.  &  W.  494, 604 ; 
yet  the  joint  wrongdoers  are  separately 
liable,  and  if  sued  separately  cannot 
plead  in  abatement. 
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1866, 19  &  20  Vict.  c.  97,  s.  11,  enacts  that  a  person  enti- 
tled to  a  cause  of  action  against  Wo  or  more  joint  debtors 
''  shall  not  be  barred  from  commencing  and  suing  any  ac- 
tion or  suit  against  the  joint  debtor  or  joint  debtors  who  was 
or  were  beyond  seas  at  the  time  the  cause  of  action  or  suit 
accrued  after  his  or  their  return  from  beyond  seas,  by  reason 
only  that  judgment  was  already  recovered  against  any  one 
or  more  of  such  joint  debtors  who  was  not  or  were  not  be- 
yond seas  at  the  time  aforesaid.  ^^  Before  the  passing  of  the 
above  Act  the  Statute  of  Limitation  did  not  beg^n  to  run  in 
favour  of  joint  debtors,  of  whom  one  or  more  were  beyond 
seas,  until  his  or  their  return  (a);  but  by  the  11th  section  of 
the  above  Act  the  time  begins  to  run  in  favour  of  those  joint 
debtors  who  are  not  beyond  seas  from  the  time  of  the  ac- 
cruing of  the  cause  of  action,  notwithstanding  some  of  the 
joint  debtors  are  beyond  seas.  It  has  thus  been  made  ne- 
cessary for  the  creditor  to  sue  those  joint  debtors  who  are 
not  beyond  seas  promptly ;  and  in  order  to  preserve  the  re- 
medy against  those  who  are  beyond  seas  upon  their  return, 
the  above  enactment  obviates  the  effect  of  a  previous  judg- 
ment against  a  joint  debtor. 

Ertoppel  A  judgment  recovered  against  the  plaintiff  in  an  action  is 
^^'  conclusive  between  the  parties  as  to  all  matters  adjudicated 
•piMt  upon ;  and  the  plaintiff  is  thereby  estopped  from  disputing 
the  same  matters  in  a  fresh  action;  so  that  in  an  action 
brought  by  the  plaintiff  upon  the  same  cause  which  has  been 
decided  against  him  by  a  judgment  upon  the  merits  in  a  pre- 
vious action,  the  defendant  may  plead  the  judgment  by  way 
of  estoppel  (b) . 

In  order  that  the  judgment  in  the  former  action  may 
operate  as  an  estoppel  against  the  plaintiff  bringing  another 
action  against  the  defendant  for  the  same  matter,  the  judg- 
ment must  have  proceeded  upon  grounds  which,  as  decided, 
are  a  valid  defence  to  the  second  action,  and  not  merely  upon 
grounds  which  are  peculiar  to  the  form  or  circumstances  of 


(a)  Fannin  v.  Anderson,  7  Q.  B,       662;  Overton  y.  Harvey,  9C.B.824; 
;  811 ;  see  pott,  p.  526.  see  Phillipsr,  Ward,  2  H.  AC.  717  j 

I  {b)   Vooffht  ▼.  Winch,  2  B.  &  Aid.       S8  L.  J.  Ex.  7. 
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the  first  action^  and  which  may  not  affect  the  second  (a). 
Thus^  where  the  plaintiff  had  failed  in  a  former  action  &om 
having  misconceived  the  form  of  his  action^  it  was  held  he 
might  bring  another  action  in  the  proper  form  for  the  same 
cause  (&).  So^  where  a  defendant  relies  upon  an  estoppel 
against  the  plaintiff  by  reason  of  a  judgment  recovered 
against  him  in  a  previous  action  brought  by  him  for  the  same 
cause  against  a  joint  contractor  with  the  defendant^  he  must 
show  fchat  the  previous  judgment  was  obtained  upon  grounds 
affording  a  common  defence  to  all  the  joint  contractors^  as  it 
might  have  proceeded  upon  grounds  peculiar  only  to  the  de- 
fendant in  that  action  and  not  available  by  the  others  {c) . 
If  the  plaintiff  fails  in  the  former  action  because  it  was  pre- 
maturely brought^  he  is  entitled  to  bring  another  action 
when  his  cause  of  action  is  complete ;  as^  where  the  purchaser 
of  an  estate  sought  to  recover  his  deposit  before  the  contract 
was  rescinded^  and  failed  on  that  ground^  he  was  held  entitled 
to  recover  it  in  another  action  brought  after  a  recission  of 
the  contract  (cZ) .  So,  an  action  brought  for  the  price  of  goods 
before  the  credit  had  expired  would  not  prevent  a  recovery 
for  the  same  goods  after  that  period  (e) .  The  plaintiff  dis- 
counted a  bill  for  the  defendant  upon  the  defendant  signing 
a  distinct  undertaking  to  pay  interest  at  a  cert^n  rate  on 
the  bill^  if  not  paid  at  maturity ;  the  plaintiff  sued  the  defend- 
ant in  an  action  upon  the  bill  only  and  recovered  judgment, 
and  afterwards  brought  another  action  upon  the  agreement 
for  the  interest ;  it  was  held  that  the  judgment  recovered  in 
the  action  upon  the  bill  was  no  answer  to  the  action  for  the 
interest  which  accrued  due  previously  to  the  judgment,  be- 
cause the  plaintiff  could  not  have  recovered  such  interest  in 
the  former  action  (/) . 

''  The  facts  actually  decided  by  an  issue  in  any  suit  cannot 
be  again  litigated  between  the  same  parties,  and  are  evi- 
dence between  them,  and  that  conclusive,  for  the  purpose  of 
terminating  litigation ;  and  so  are  the  material  facts  alleged 


(a)  Madley  v.  Oregn,  2  C.  &  J.  374 ;  (d)  Palmer  v.  Temple,  9  A.  &  E. 

Bee  PJUUips  T.  Ward,  2  H.  &  0.  717  ;  &08. 

82  L.  J.  Ex.  7.  (e)  Ih.  521. 

if)  Hadley  ▼.  Qreen,  supra.  (f)  Florence  ▼.  Jenninge,  2  C.  B. 

(c)  PUllipa  ▼.  Ward.eupra.  N.  S.464 ;  26  L.  J.  O.  P.  274. 
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Estoppelby  by  One  party,  which  are  directly  admitted  by  the  opposite 
leoovered.    party,  Or  indirectly  admitted  by  taking  a  traverse  on  some 
other  facts,  bat  only  if  the  traverse  is  found  against   the 
party  making  it'^  {a). 

Upon  this  principle  where  the  defendant  in  an  action  has 
pleaded  a  set-off  which  has  been  decided  against  him  upon 
the  merits,  and  afterwards  brings  an  action  in  respect  of  the 
same  claim,  he  may  be  met  by  a  plea  in  estoppel  of  res  judi- 
cata {h).  And  if  in  an  action  for  the  price  of  goods  sold 
the  defendant  seeks  to  reduce  the  price  by  the  diminution  of 
value  caused  by  a  breach  of  warranty  of  the  quality  of  the 
goods,  he  is  estopped  from  afterwards  recovering  the  same 
amount  as  damages  for  the  breach  of  warranty  in  a  cross 
action ;  he  may  bring  a  cross  action  for  special  damages 
arising  from  the  breach  of  warranty,  which  could  not  be 
allowed  in  reduction  of  the  price  in  the  former  action  (c) .  In 
an  action  to  recover  a  debt  the  plaintiff  proved  his  claim  to 
a  certain  amount,  but  omitted  proof  of  a  further  amount 
which  he  was  then  aware  of  and  might  then  have  recovered ; 
it  was  held  that  he  could  not  maintain  a  second  action  for 
the  amount  omitted  {d).  So,  where  the  plaintiff  has  recovered 
judgment  in  a  previous  action  for  part  only  of  the  debt 
claimed,  the  judgment  is  a  bar  to  a  second  action  brought 
for  the  same  debt  (e).  So,  a  party  was  held  to  be  estopped 
by  the  verdict  against  him  on  a  plea  of  set-off,  although  he 
offered  no  evidence  in  support  of  the  claim  of  set-off  (/) .  The 
plaintiff,  having  brought  a  former  action  against  the  defend- 
ant claiming  on  a  promissory  note  and  also  for  goods  sold, 
upon  a  writ  of  inquiry  after  judgment  by  default  proved 
for  the  amount  of  the  note  only,  and  brought  a  second  ac- 
tion for  the  goods  sold ;  the  defendatit  pleaded  the  recovery 
of  damages  in  the  former  action,  to  which  plaintiff  replied 


(a)  Per  Parke,  B.,  Baileaur.  Rutliny  Steely  8  M.  &  W.  858  ;  Ri^ge  y.  Bur- 

2 Ex.665, 681;  perWillos,  J.,  Howlett  hidge,  15  M.  &  W.  598. 

V.  TaHey  10  0.  B.  N.  S.  818, 826 ;  see  (rf)  Lord  Bagot  t.  WilUams,  3  B.  & 

Carter  v.  Jamety  18  M.  &  W.  137.  C.  235. 

(6)  Eattmure  v.  Laws^  5  Bing.  N.  («)  Siddall  v.  Saweliffe,  1  C.  &  M. 

C.  444 ;  Stanton  v.  Sty/ee,  6  Ex.  578.  487  ;  Todd  v.  Stewart,  9  Q.  B.  759. 

(c)  Per  Lord  Ellenborough,  Fisher  (/)  Eattmure  v.  Lawty  5  Bing.  N. 

T.  Samuda,  1  Camp.  190  j  Mondel  ▼.  C.  444. 
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that  the  cause  of  action  was  not  the  same  for  which  the 
damages  had  been  recovered ;  it  was  held  that  upon  that 
issue  the  plaintiflf  was  entitled  to  a  verdict  (a).  The  defendant 
in  a  second  action  at  the  suit  of  the  same  plaintiff  was  held 
not  to  be  estopped  from  pleading  a  defence,  which  was  not 
inconsistent  with  the  facts  found  against  him,  or  admitted  by 
him,  in  the  former  action,  merely  by  reason  of  hishavingomitted 
to  plead  it  in  that  action,  to  which  it  was  applicable  (6) . 

The  commencement  and  pendency  of  an  action,  before  it  Action 
has  arrived  at  judgment,  does  not  merge  or  extinguish  the  ^^  ^' 
cause  of  action;  and  the  pendency  of  an  action  in  one 
court  cannot  be  pleaded  in  bar  to  an  action  brought  for  the 
same  cause  in  another  court ;  it  may,  however,  be  pleaded  in 
abatement,  upon  the  principle  that  a  person  ought  not  to  be 
twice  vexed  for  the  same  cause  (c). 

The  pendency  of  an  action  in  an  inferior  court  (d),  or  in  a 
foreign  court  (e),  cannot  be  pleaded  in  abatement  to  an  action 
in  a  superior  court.  The  pendency  of  an  action  in  a  superior 
court  affords  no  bar  to  proceedings  in  the  county  court  for 
the  same  cause  {/), 

The  pendency  of  an  action  against  the  defendant,  sued 
jointly  with  another  for  the  same  demand,  may  be  pleaded  in 
abatement  of  an  action  against  the  defendant  solely  (g) ;  and 
an  action  against  a  sole  defendant  may  be  pleaded  in  abate- 
ment  of  an  action  against  the  same  defendant  sued  jointly 
with  another  for  the  same  cause  (h) ;  but  the  pendency  of 
an  action  against  one  of  two  joint  contractors  sued  alone 
cannot  be  pleaded  in  abatement  of  an  action  against  the 
ofcher  joint  contractor  sued  alone  (i) ;  although  a  judgment 


(a)  Seddon  v.  Tutop,  6  T.  B.  607. 

lb)  Howlett  T.  Tarte,  10  0.  B.  N, 
B.  813 ;  31  L.  J.  0.  P.  146. 

{e)  Earl  of  Bedford  v.  SUhop  of 
Exeter,  Hob.  137;  per  Bayley,  J., 
Harley  v.  Oreemoood,  5  B.  &  Aid. 95, 
101 ;  see  Eenry  t.  Ooldney,  15  M.  & 
W.  494. 

(d)  Laughion  y.  Taylor,  6  M.  &  W. 
695. 

(e)  Cox  V.  Mitehelly  7  C.  B.  N.  S. 
55 ;  29  L.  J.  G.  P.  33 ;  and  see  Smith 


V.  NicolU,  5  Bing.  N.  C.  208  ;  Scott 
T.  Lord  Seymour,  1  H.  &  0.  219 ;  31 
L.J.  Ex.  457;  32»A.  61. 

(/)  Bi^sill  V.  Williamson,  7  H.  & 
N.  391 ;  31  L.  J.  Ex.  131. 

(g)  Earl  of  Bedford  Y.Bp,  Exeter, 
Hob.  137. 

(A)  lb.;  BawlinsonT.  Oriet,  IBhow^ 
73. 

(i)  Henry  v.  Qoldn^,  15  M.  &  W. 
494 ;  and  see  Newton  t.  Blunt,  3  G.  B. 
675. 
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recovered  against  the  one  joint  contractor  is  a  bar  to  an 
action  against  the  other  (a). 


Foreign 
jud^ent 
against 
defendant. 


Foreign 
judgment 
against 
plaintiiT. 


A  judgment  recovered  against  the  defendant  in  a  foreign 
court  of  justice  does  not  operate  in  this  country  as  a  merger 
of  the  originj^I  cause  of  action;  it  does  not  entitle  the  plain- 
tiflF  to  execution  here,  or  give  him  any  higher  security ;  and, 
if  not  followed  by  satisfaction,  it  affords  no  defence  to  an 
action  on  the  original  cause  (6) .  If  the  sum  awarded  by  the 
foreign  judgment  is  paid,  the  original  cause  of  action  is 
thereby  discharged,  and  the  payment  of  the  amount  of  the 
judgment  forms  a  good  defence  (c). 

A  final  judgment  of  a  foreign  court  is  conclusive  between 
the  parties  on  the  merits,  and,  as  establishing  a  debt  be- 
tween the  parties,  will  form  a  distinct  ground  of  action  in 
an  English  court ;  in  such  action  the  defendant  cannot  avaQ 
himself  of  any  defences  upon  the  merits  which  might  have 
been  pleaded  in  the  original  action  in  the  foreign  court  {d), 

A  final  judgment  against  the  plaintiff  in  a  suit  brought  by 
him  in  a  foreign  court,  being  conclusive  as  to  the  merits,  is, 
so  far,  an  estoppel  against  his  suing  for  the  same  cause  of 
action  in  the  courts  of  this  country  (e) . 
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Arbitration  A  RIGHT  of  action  may  be  referred  to  arbitration  instead  of 

the  regular  course  of  procedure;  this  may  be  done  by  agree- 

d     ment   of  the  parties,  or,  in  some  cases,  by  a  compulsory 


(a)  Kinff  v.  IToare,  13  M.  &  W. 
494 ;  antet  p.  509. 

(6)  SmUh  T.  NicolU,  5  Bing.  N.  C. 
208 J  Bank  of  Awtiralcttia  v.  Harding, 
9  C.  B.  661 ;  Bank  of  Australasia  v. 
Nias,  16  Q.  B.  717. 

(c)  Barber  v.  Lamb,  8  C.  B.  N.  S. 
95  ;  29  L.  J.  C.  P.  234. 


{d)  See  ante,  p.  74 ;  where  see  also 
as  to  the  grounds  on  which  foreign 
judgments  may  be  questioned. 

{e)  Plummer  v.  U^oodbume,  4  B.  & 
C.  625  ;  and  see  O^neral  Steam  Nav. 
Co.  V.  Chdllou,  11  M.  &  W.  877 ; 
Ricardo  ▼.  Oarcias,  12  CI.  &  F.  368 ; 
Frayes  v.  JFormSy  10  0.  B.  N.  S.  149. 
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order  of  the  courb  or  a  judge,  upon  the  application  of  either 
party  (a) . 

An  award  duly  made  respecting  a  cause  of  action  referred  Award  per- 
to  arbitration,  if  followed  by  performance  of  the  award,  is  a 
complete  satisfaction  and  discharge  of  the  cause  of  action. 

An  award  alone  without  performance  may  be  a  discharge  Award  un- 
of  the  cause  of  action,  where  it  appears,  from  the  nature  of  ^  °™*  ' 
the  reference  and  of  the  award  made  in  pursuance  of  it,  that 
the  award  alone  supersedes  the  cause  of  action  referred  and 
operates  in  discharge  of  it.  Where  the  award,  being  duly 
authorized  by  the  agreement  of  reference,  changes  the  nature 
of  the  original  demand,  and  substitutes  a  different  right,  as, 
where  it  awards  the  payment  of  a  certain  sum  of  money  in 
lieu  of  a  mere  claim  for  damages,  the  award  alone,  in  gene- 
ral, discharges  the  cause  of  action  upon  which  it  was  made, 
without  performance  of  it,  and  is  a  good  defence  to  an  action 
brought  for  the  original  cause.  But  where  the  award  does 
not  vary  the  nature  of  the  original  cause  of  action  or  destroy 
its  original  quality,  as  where  the  amount  only  of  a  debt  is 
referred,  and  the  award  merely  ascertains  the  amount  and 
directs  that  it  shall  be  paid,  and  the  money  payable  under 
the  award  is  nothing  but  the  original  debt  so  ascertained  in 
amount,  the  award  alone,  without  performance,  does  not  dis- 
charge the  original  causer  of  action,  and  is  no  defence  by  way 
of  plea  {b).  An  action  for  a  breach  of  a  covenant  in  a  lease 
by  not  repairing  was  referred  to  arbitration,  and  in  pursu- 
ance of  the  reference  it  was  awarded  that  the  defendant 
should  pay  £5,  and  should  put  the  premises  in  repair  and 
leave  the  same  at  Lady  Day;  it  was  held  that  the  award  alone 
discharged  the  claim  for  damages  arising  out  of  the  breach 
of  covenant,  and  that  an  action  brought  for  the  breach  of 
covenant  was  suflSciently  met  by  a  plea  of  the  award,  with- 
out an  allegation  that  it  was  performed  (c). 

An  award,  so  long  as  it  remains  unimpeached,  concludes  Award  u^ 
the  rights  of  the  parties  respecting  which  the  reference  is  a*  to  the 
made  ;  as,  where  it  is  awarded  that  no  debt  or  performance  ftj,^'*' 

(a)  C.  L.  P.  Act,  1854, 17  &  1 8  Vict.  (b)  A  lien  v.  Milner,  2  C.  A  J.  47. 

c.  126,  s.  8 ;   see  Ohitty*s  Practice,  (c)  Octteoyne  y.  Edwards,  1  Y.  & 

12th  ed.  p.  1681 ;  Luah^s  Practice,  bj  J.  19;  cited  and  explained  in  Allen 

Dixon,  p.  1037,  1069.  v.  MUner,  2  C.  &  J.  47,  53. 
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is  due,  the  reference  and  award  is  a  good  answer  to  an 
action  upon  the  alleged  right  (a).  Where  the  amount  of 
damages  accruing  from  a  breach  of  covenant  was  referred  to 
an  arbitrator,  it  was  held,  in  an  action  on  the  covenant,  that 
the  arbitrator's  award  was  conclusive  as  to  the  amount  of 
damages,  unless  the  award  itself  coidd  be  impeached  (&). 
The  award  is  conclusive  as  to  all  matters  within  the  scope 
of  the  reference,  and  which  might  then  be  brought  forward ; 
and  if  upon  the  reference  one  of  the  parties  omits  then  to 
prefer  his  claim  respecting  such  a  matter,  he  cannot  after- 
wards make  it  the  subject  of  a  fresh  action  (c). 
Enforcinif  An  award  may  be  enforced  by  an  action  upon  the  agree- 
actton  ^^  DQ^iit  to  perform  the  award,  where  such  an  agreement  is 
contained,  expressly  or  impliedly,  in  the .  reference  to  arbi- 
tration {(1)  ;  and,  in  some  cases,  it  may  be  enforced  by  a 
bill  for  specific  performance  in  equity. 
By  attach.  Where  the  reference  is  made  a  rule  of  court,  the  award 
ment.  jj^ay  \yQ  enforced  by  attachment ;  and,  if  it  be  an  award  to 
pay  money  or  costs,  it  has  the  effect  and  the  remedies  of  a 
judgment,  by  the  1  &  2  Vict.  c.  110,  s.  18,  and  may  be  en- 
forced by  execution.  The  C.  L.  P.  Act,  1854,  17  &  18  Vict, 
c.  128,  s.  17,  provides  that  "every  agreement  or  submis- 
sion to  arbitration  by  consent,  whether  by  deed  or  instru- 
ment in  writing  not  under  seal,  may  be  made  a  rule  of  any 
one  of  the  Superior  Courts  of  law  or  equity  at  Westminster, 
on  the  application  of  any  party  thereto,  unless  such  agree- 
ment or  submission  contain  words  purporting  that  the 
parties  intend  that  it  should  not  be  made  a  rule  of  court.'' 
This  provision  does  not  apply  to  a  submii^sion  to  arbitration 
not  contained  in  a  written  instrument  (e). 

Fendencj        The  Commencement  and  actual  pendency  of  an  arbitration 

tion!  ^  ^    respecting  a  debt  or  right  of  action  in  pursuance  of  an  agree- 

nient  to  refer,  before  an  award  is  made,  is  no  answer  to 

(a)  Parkes  t.  Smilh,  15  Q.  B.  2d7.        442  ;  34  L.  J.  Ex.  41 ;  see  Wilcax  v. 

(b)  Whilehead  v.  Taitersall,  1  A.       Storkey,  L.  E.  1  C.  P.  671 ;  see  fur- 
L  £.  491.  ther  as  to  the  modes  of  enforcinff  aii 

(c)  Dunn  v.  Murray^  9  fi.  &  G.  780.      award  Russell  on  Awards,  3rd  ed.  p. 
(/)  LieveaUy    t.   Oilmore,   L.    B.       504,   578 ;  Chitty  Pract.  12th  ed.  p. 

1  C.  P.  570  ;  35  L.  J.  C.  P.  351.  1692  ;    Lush's  Pract.   by   Dixon,  p. 

(e)    Ex  p.   eiausher,  3  H.  &   G.       1062. 
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an  action  for  the  recovery  of  the  debt  or  damages  (a) ;  nor 
does  it  afford  a  good  matter  of  defence  to  such  action  upon 
equitable  grounds  (b), 

A  mere  agreement  to  refer  disputes  to  arbitration,  al-  Agreement 
though  contained  as  a  stipulation  in  the  terms  of  a  contract  arbitration 
at  the  time  of  making  it,  with  reference  to  the  possible  dis- 
putes which  might  arise  upon  it,  does  not,  in  general,  oust 
the  jurisdiction  of  the  court  to  entertain  an  action  for  a 
breach  of  the  contract,  and  does  not  constitute  any  ground 
of  defence  to  such  action  (c). 

A  charterparty  contained  a  covenant,  that  in  case  any 
difference  should  arise  between  the  parties  respecting  any 
part  of  the  agreement  it  should  be  settled  by  three  arbitra- 
tors, to  be  chosen  as  therein  mentioned;  in  an  action  on 
the  charterparty  the  defendant  pleaded  the  covenant  to 
refer  and  that  he  had  offered  to  refer  the  matter  according 
to  the  covenant,  but  that  the  plaintiff  refused ;  it  was  held 
that  the  plea  was  bad,  and  that  an  action  might  be  brought, 
notwithstanding  the  covenant  to  refer  to  arbitration  {d). 
A  lease  of  a  coal  mine  contained  an  agreement  between  the, 
parties  that,  if  any  difference  should  arise  between  them 
touching  any  matter  expressed  in  the  deed,  it  should  be 
settled  by  two  arbitrators  to  be  appointed  as  therein  men- 
tioned, it  also  contained  mutual  covenants  to  obey  and  per- 
form the  award  and  not  to  bring  any  action  without  first 
submitting  all  matters  to  arbitration ;  it  was  held  that  the 
agreement  and  covenants  to  refer  did  not  oust  the  jurisdic- 
tion of  the  court,  and  could  not  be  pleaded  in  bar  to  an 
action  for  a  breach  of  a  covenant  of  the  lease  (e) . 

A  covenant  or  agreement  to  refer  disputes  to  arbitration  Action  for 
may  form  a  binding  contract,  and,  if  broken,  may  give  ground  agreement 
for  an  action  for  the  breach ;  although  such  covenant  or  ^^  '®^®'^- 


(a)  ffarrU  v.  Reynolds,  1 Q.  B.  71.  25  L.  J.  Ex.  808 ;  5  H.  L.  C.  811 ; 

(5)   Wood  V.   Copper  Miners    Co,  Scoit  r.  Corporation,  of  Liverpool,  3 

17  C.  B.  561 ;  25  L.  J.  C.  P.  166.  De  G.  &  J.  834,  368 ;  28  L.  J.  C. 

(c)  Thompson  v.  Chamock,  8  T.  R.  230,  238. 

139;  Borion  v.  Sayer, 4  H.  &  N.  643 ;  {d)  Thompson  v.  Chamock,  8  T.  R. 

29  L.  J.  Ex.  28 ;  Roper  v.  Lendon,  1  139. 

E.  &  E.  825 ;  28  L.  J.  Q.  B.  260 ;  {e)  Horton  ▼.  Sayer,  4  H.  &  N. 

and  see  Scott  t.  Avery,  8  Ex.  487 ;  643  ;  29  L.  J.  Ex.  28. 
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agreement  does  not  oust  the  jurisdiction  of  the  ordinary 
legal  tribunals  to  entertain  an  action  respecting  the  matters 
in  dispute  which  are  agreed  to  be  referred,  and  constitutes 
no  answer  or  defence  to  an  action  brought  respecting  those 
matters  (a).  An  action  for  a  breach  of  a  covenant  or  agree- 
ment to  refer  disputes  to  arbitration  would  not,  in  general, 
serve  any  useful  purpose,  as  the  damages  could  only  be  nomi- 
nal ;  unless  the  performance  of  the  agreement  was  secured 
by  a  stipulation  for  liquidated  damages  in  case  of  breach  {b), 
A  court  of  equity  will  not  entertain  suits  for  the  specific 
performance  of  such  agreements;  nor  is  an  agreement 
to  refer  a  dispute  to  arbitration  a  good  answer  to  a  bill  in 
equity  respecting  the  matter  referred  (c) . 
Staying  By  an  enactment  of  the  C.  L.  P.  Act,  1854,  17  &  18  Vict. 

aft^r  agree!  ^'  125,  s.  11, ''  whenever  the  parties  to  any  deed  or  instrument 
ment  to  jj^  writing  shall  agree  that  any  then  existing  or  future  diflTe- 
rences  between  them  shall  be  referred  to  arbitration,  and 
any  one  of  the  parties  so  agreeing  shall  nevertheless  com- 
mence any  action  at  law  or  suit  in  equity  against  the  other 
party  or  parties  in  respect  of  the  matter  so  agreed  to  be  re- 
ferred, it  shall  be  lawful  for  the  court  in  which  the  action  or 
suit  is  brought,  or  a  judge  thereof,  on  application  by  the 
defendant,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be  re- 
ferred to  arbitration  according  to  such  agreement,  and  that 
the  defendant  was  at  the  time  of  bringing  such  action  or 
suit,  and  still  is,  ready  and  willing  to  join  and  concur  in  all 
acts  necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  staying  all 
proceedings  in .  the  action  or  suit,  on  such  terms  as  to  costs 
and  otherwise,  as  to  such  court  or  judge  may  seem  fit  '^  (d) . 

Arbitration      It  may  be  validly  stipulated  as  part  of  a  contract  that, 
concUtion     before  any  right  of  action  can  arise  under  the  contract,  it 


(a)  Livingston  y.  Ralli,  5  E.  &  B. 
132 ;  24  L.  J.  Q.  B..  269 ;  see  Thomas 
V.  Fredricks,  10  Q.  B.  775  ;  Cooper  v. 
ShuUleioorth,  25  L.  J.  Ex.  114. 

(b)  See  Street  v.  Ri^by,  6  Vee.  814. 

(c)  Street  v.  Mi^bt/,  6  Ves.  815; 
South  Wales  Sy.  Co.  v.  Wythes,  5  Do 
G.  M.  i  a.  800 ;  Asfar  v.  Mackleto, 


2  S.  &  S.  418. 

{d)  See  Russell  y.  PeUegrini^  6  £. 
&  B.  1020 ;  Pennell  v.  Walker,  18 
C.  B.  651;  Blyth  r.  Lafone,  1  E.  &  E. 
435  ;  28  L.  J.  Q.  B.  164 ;  Wiekham 
V.  Harding,  28  L.  J.  Ex.  215 ;  Ran- 
degger  y.  Holmes,  L.  R.  1  0.  P.  679 ; 
Seligmann  v.  Le  Boutillier,  ib,  681 . 
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shall  be  a  condition  precedent  that  the  sum  to  be  claimed^  or  preoedont 
the  amount  of  damages  to  be  recovered,  shall  be  settled  by 
a  reference  to  arbitration,  and  then  the  settlement  by  arbi- 
tration becomes  a  condition  precedent  which  must  neces- 
sarily be  fulfilled  before  a  right  of  action  upon  the  contract 
can  arise  (a). 

A  policy  of  insurance  on  a  ship  contained  the  condition 
that  the  sum  to  be  paid  for  loss  or  damage  should  be  settled 
in  a  specified  manner,  and  if  a  difibrence  should  arise  rela- 
tive to  the  settling  any  loss  or  damage,  or  any  other  matter 
relative  to  the  insurance,  it  should  be  settled  by  arbitrators 
appointed  in  manner  therein  mentioned,  and  it  was  pro- 
vided that  no  action  should  be  brought  on  the  policy  until 
the  matters  in  dispute  should  have  been  referred  to  and  de- 
cided by  the  arbitrators,  and  then  only  for  such  sum  as  the 
said  arbitrators  should  award,  and  the  obtaining  the  decision 
of  such  arbitrators  was  declared  in  the  policy  to  be  a  condi- 
tion precedent  to  the  right  to  maintain  any  action  or  suit ;  it 
was  held  that  the  condition  was  legal,  and  that  no  action  could 
be  maintained  until  it  had  been  AilfiUed  {b) .  A  policy  of  in- 
surance against  fire  contained  the  condition,  that  in  case  any 
difference  or  dispute  should  arise  between  the  insured  and 
,the  company  touching  the  loss  or  damage,  such  difference 
should  be  referred  to  arbitration,  and  the  award  of  the  arbi- 
trators be  conclusive  on  all  parties ;  it  was  held  that  the  re- 
ference to  arbitration  of  the  amount  of  the  loss  was  not  a 
condition  precedent  to  the  right  to  sue  on  the  policy,  and  did 
not  oust  the  jurisdiction  of  the  court  in  such  action  (c). 

By  a  policy  of  insurance  against  death  or  injury  by  acci- 
dent the  insurers  were  to  pay  such  sum  by  way  of  compen- 
sation as  should  appear  just  and  reasonable  and  in  propor- 
tion to  the  injury  received,  such  sum  to  be  ascertained  in  case 
of  difference  in  the  manner  provided  by  the  conditions  in- 

(o)  Scott  V.  Avery,  5  H.  L.  C.  811 ;  o/Liverpool,  8  De  G.  &  J.  334. 

8  Ex.  487 ;  25  L.  J.  Ex.  308 ;  per  (b)  Scott  r.  Avery,  8  Ex.  487  ;  5 

Bramwell,  B.,  Sorton  v.  Sayer,  4  H.  H.  L.  C.  811 ;  25  L.  J.  Ex.  308  ;  and 

&,  N.  643,  651 ;  29  L.  J.  Ex.  28,  33 ;  see  Ooldstone  v.  Osborne,  2  C.  &  P. 

Braunstein  v.  A  cddental  Death  Ins,  550  ;   Tredtpen  y.  Holman,  1  H.  &  C. 

Co.,  1  B.  AS.  782  ;  31  L.  J.  Q.  B.  17 ;  72 ;  31  L.  J.  Ex.  398. 

Roper  T.  Lendon,  1  £.  &  E.  825  ;  28  (o)  Roper  v.  tendon,  1  E.  &  E.  825; 

L.  J.  Q.  B.  260  J  Scott  v.  Corporation  28  L.  J.  Q.  B.  260. 
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dorsed  upon  the  policy,  one  of  which  conditions  was  that  in 
case  of  difference  of  opinion  as  to  the  amount  of  compensa- 
tion the  question  should  be  referred  to  arbitration ;  it  was  held 
that,  a  difference  having  arisen,  the  reference  to  arbitration 
to  settle  the  amount  became  a  condition  precedent  to  the 
right  of  action  for  compensation  (a).  At  a  horse  race,  it  was 
a  condition  that  the  stewards  should  decide  who  was  the 
winner,  and  in  case  of  any  dispute  the  decision  of  the 
stewards  should  be  final ;  it  was  held  that  a  decision  of  the 
stewards  in  favour  of  the  plaintiff  was  a  condition  precedent 
to  his  claiming  the  stakes  as  winner,  and  that,  failing  to 
show  such  a  decision,  though  he  claimed  to  be  in  fact  the 
winner,  he  must  be  nonsuited  {h), 

A  contract  for  the  performance  of  certain  works  to  be  paid 
for  in  a  certain  manner  contained  a  proviso  that  no  sum 
should  be  considered  due,  nor  should  the  contractor  make 
any  claim  on  account  of  any  work  executed  by  him,  unless 
the  engineer  of  the  works  should  certify  the  amount  thereof 
and  that  the  contractor  was  reasonably  entitled  thereto ;  it 
was  held  that  the  claim  of  the  contractor  was  leflb  entirely  to 
the  judgment  of  the  engineer,  and  that  no  right  at  law  or  in 
equity  could  arise  without  his  decision  (c) . 
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Statutes  of  Thb  right  of  action  for  a  breach  of  contract  may  be  barred 
Xmutation.  ^yj  ^he  Statutes  of  Limitation,  which  prescribe  a  certain 

(a)  Brauiutein  r.  Accidental  Death       25  L.  J.  Ex.  169. 

Inturance  Co.,  1  6.  &  S.  782 ;  31  L.  (c)  Scott  r.  Corporation  of  Liver- 

J.  Q.  B.  17.  pool,  8  De  a.  &  J.  334 ;  28  L.  J.  C. 

(b)  Brown  v.  Overbury,  11  Ex.  715 ;       230. 
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limit  of  time  from  the  vesting  of  the  right  of  action  within 
which  the  action  must  be  commenced. 

The  principal  enactments  respecting  the  limitation  of  ac-  Simple  con- 
tions  upon  contracts  are  the  following  :~Actions  founded  ''***•• 
upon  simple  contracts  are  included,  with  other  actions,  in  the 
statute  21  Jac.  I.  c.  16,  s.  3,  which,  so  far  as  it  relates  to 
simple  contracts,  enacted  '^  that  all  actions  of  account  and 
upon  the  case,  other  than  for  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants,  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent, — shall  be  commenced  and  sued  within 
the  time  and  limitation  hereafter  expressed,  and  not  after, 
that  is  to  say,  the  said  actions  upon  the  case,  and  the  said 
actions  for  account,  and  the  said  actions  for  debt, — within 
six  years  next  after  the  cause  of  such  actions  or  suit,  and  not 
after.^'  The  actions  upon  the  case  in  the  above  enactment 
include  actions  of  assumpsit,  which  is  the  form  of  action  ap- 
propriate for  a  breach  of  a  simple  contract  other  than  a  mere 
debt  (a) .  The  exception  of  actions  of  account  between 
merchants  has  been  repealed  by  the  Mercantile  Law  Amend- 
ment Act,  1856,  19  &  20  Vict.  c.  97,  s.  9  (6). 

Actions  founded  upon  contracts  under  seal  and  by  spe-  Contracts 
cialty  are  limited  by  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  3,  J^dby"^- 
which  enacted  ^'  that  all  actions  of  debt  for  rent  upon  an  in-  cialty. 
denture  of  demise,  all  actions  of  covenant  or  debt  upon  any 
bond  or  other  specialty,  and  all  actions  of  debt  or  scire  fa^ 
das  upon  any  recognizance,  and  also  all  actions  of  debt  upon 
any  award  where  the  submission  is  not  by  specialty,  or  for 
any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an 
escape,  or  for  money  levied  on  aj\y  fieri  facias,  and  all  ac- 
tions for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved  by  any  statute  now  or  hereafter  to  be  in  force, 
— shall  be  commenced  and  sued  within  the  time  and  limita- 
tion hereinafter  expressed  and  not  after ;  that  is  to  say,  the 
said  actions  of  debt  for  rent  upon  an  indenture  of  demise,  or 
covenant,  or  debt  upon  any  bond  or  other  specialty,  actions 

(a)   BaUley  v.  Faulkner,  3  B.  &  (h)  Bee  Insflisy.  Ilatgh.SM.&W. 

Aid.  288,  294 ;  Chandler  v.  VUett,  2      769  ;  per  Tindal,  C.  J .,  Coltam  t.  Par- 
Wnw.  Saund.  120.  trid^e,  4  M.  &  a.  271,  283. 
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of  debt  or  scire  facias  upon  recogBizance,  within  twenty 
years  after  the  cause  of  such  actions  or  suits,  but  not  after ; 
the  said  actions  by  the  party  grieved,  within  two  years  after 
the  cause  of  such  actions  or  suits,  but  not  after ;  and  the 
said  other  actions  within  six  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  provided  that  nothing  herein 
contained  shall  extend  to  any  action  given  by  any  statute 
where  the  time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  limited.^^ 

Before  the  passing  of  this  statute,  contracts  by  specialty 
were  presumed  by  law  to  have  been  satisfied,  if  it  did  not 
appear  that  somethiug  had  been  done  within  twenty  years  to 
acknowledge  them ;  and,  accordingly,  in  actions  upon  such 
contracts,  the  Court  would  direct  the  jury  to  presume  satis- 
faction in  the  absence  of  proof  of  such  acknowledgment. 
The  above  enactment  put  an  end  to  the  doctrine  of  presump- 
tive satisfaction,  and  substituted  a  peremptory  bar  to  actions 
on  contracts  by  specialty  after  twenty  years,  subject  to  the 
express  provision  as  to  acknowledgment  contained  in  the  5th 
section  of  the  statute  {a). 
DobtB  Actions  for  debts  created  by  statutes  are,  in  general,  con- 

statute.  sidered  as  founded  on  specialty,  and  are  subject  to  the  limi- 
tation of  the  above  enactment  (fi) ;  thus,  an  action  by  a  com- 
pany for  calls  under  "  the  Companies  Clauses  Consolidation 
Act,  1845,^'  (8  Vict.  c.  16,  s.  25),  was  held  not  to  be  an  ac- 
tion on  a  contract  without  specialty  within  the  meaning  of 
the  before  mentioned  Statute  of  Limitation  of  James  which 
prescribed  six  years  as  the  limit  for  bringing  such  actions  (c) ; 
and  it  has  also  been  held  that  such  calls  constitute  specialty 
debts  in  the  administration  of  the  estate  of  a  deceased  share- 
holder {d).  ^'The  Joint  Stock  Companies  Act,  1857,''  (20 
&  21  Vict.  c.  14,  s.  13),  expressly  enacted  that  calls  made 
under  that  statute  on  a  contributory  in  the  process  of 
winding  up  a  company  should  bo  deemed  to  be  specialty 
debts    due  from  such  contributory  to  the   company;    and 

{a)  Post ^^,642;  Sanders 'V.  Cowardf  (6)  See    Jones   v.  Pope,  1  Wms. 

15  M.  &  W.  48,  57 ;  MorUy  t.  Morletf,  Saund.  36  ;  ante,  p.  96. 
5  De  a.  M.  &  a.  610>  625  ;  25  L.  J.  (c)   Cork  and  Bandon  Ry.   Co.  t. 

C.  1,  6;  Roddam  y.  Morley,  2  K.  &  Goode,  13  G.  B.  826. 
J.  336,  342 ;  25  L.  J.  C.  829,  831 ;  1  (d)   Wentworth  v.   ChevUl,  26  L. 

DeG.  &J.  1.  J.  C.  760. 
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the  Companies  Act,  1862/'  (25  &  26  Vict,  c,  89,  s.  75) 
repealing  the  former  Act,  has  enacted  to  the  same  eflTect  (a) . 
An  action  for  tolls  payable  under  a  statute  by  the  owners  of 
shipping  passing  a  harbour  was  held  to  be  an  action  on  a 
specialty  within  the  above  section,  which  might  be  brought 
at  any  time  within  twenty  years  [h) . 

By  the  statute  31  Eliz.  c.  5,  s.  5,  "all  actions  for  any  for-  Penalties, 
feiture  upon  any  penal  statute  made  or  to  be  made,  the 
benefit  and  suit  whereof  is  or  shall  be  by  the  said  statute 
limited  to  the  Queen,  her  heirs  or  successors,  and  to  any 
other  which  shall  prosecute  in  that  behalf,  shall  be  had, 
brought,  sued,  or  commenced,  by  any  person  that  may  law- 
fully pursue  for  the  same  as  aforesaid,  within  one  year  next 
after  the  offence  committed  or  to  be  committed  against  the 
said  statute.^'  This  statute  is  held  to  apply  to  actions  given 
to  informers  for  the  benefit  of  themselves  alone,  as  well  as  to 
actions  by  informers  qui  tarn,  the  benefit  whereof  is  limited 
to  the  Queen  and  to  the  informer  (c) .  Actions  for  penal- 
ties, damages,  or  sums  of  money  given  to  the  party  grieved 
by  any  statute  must  be  commenced  within  two  years  after 
the  cause  of  such  actions  under  the  above  cited  enactment  of 
3  &  4  Wm.  IV.  c.  42,  s.  3. 

An  action  of  debt  for  a  penalty  due  under  a  bye-law  made 
by  virtue  of  a  charter  is  held  to  be  an  action  grounded  upon 
a  contract  without  specialty,  and  is  barred  by  21  Jac.  I. 
c.  16,  s.  3,  if  not  commenced  within  six  years  after  the 
penalty  becomes  payable  (d) .  An  action  for  calls  by  a  com- 
pany established  under  a  statute  of  a  colonial  legislature  is  an 
action  on  a  simple  contract  {e). 

By  the  statute  21' Jac.  I.  c.  16,  s.  4,  and  the  statute 
8  &  4  Wm.  IV.,  c.  42,  s.  6,  with  respect  to  the  causes  of 
action  to  which  they  respectively  refer,  it  is  enacted  to  the 
effect  that  if  in  any  of  such  actions  judgment  for  the  plaintiff 
is  reversed  in  error,  or  judgment  arrested  after  verdict  for 


(a)  See  RohinsoiCt  case,  3  Sm.  &  152 ;  85  L,  J.  Ex.  106. 

Giff.  272 ;  6  De  G.  M.  &  G.  672  ;  26  (d)  Tobacco  Pipe  Makers  Co.   v. 

L.  J.  C.  96 ;  ante,  p.  96.  Loder,  16  Q.  B.  765  j  20  L.  J.  Q.  B. 

(5)  Shepherd  v.  Rills,  11  Ex.  55  ;  41 1. 

25  L.  J.  Ex.  6.  (f)  Welland  Ry.  Co,  v.  BlaJee^QK. 

(c)  Dger  V.  Best^  L.  Kop.  1  Ex.  &  N.  410;  30  L.' J.  Ex.  161. 
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tbe  plaintiff^  tbe  plaintiff  may  commence  a  new  action  within 
a  year^  and  not  after. 

Disabilities  There  are  some  special  circumstances  occasioning  a  dis- 
bytLsta-  ability  in  the  plaintiff  or  defendant  of  suing  or  being  sued  at 
tutes,—      the  time  when  the  cause  of  action  accrues,  which  the  Statutes 

affecting  ...  . 

plaintiffs,     of  Limitation  have  excepted  from  their  general  operation. 

As  regards  the  plaintiff: — By  the  statute  21  Jac.  I.  c.  16, 
(cited  aboye  as  limiting  actions  founded  upon  simple  con- 
tracts), s.  7,  it  is  provided  "  that  if  any  person  or  persons 
that  is  or  shall  be  entitled  to  any  such  actions  (enumerating 
them)  be  or  shall  be,  at  the  time  of  any  such  cause  of 
action  given  or  accrued,  within  the  age  of  twenty-one  years, 
fevie  covert,  nan  compos  mentis,  imprisoned,  or  beyond  the 
seas,  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  take  the  same  within 
such  times  as  are  before  limited,  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sane  memory,  at  large,  or  re- 
turned from  beyond  the  seas,  as  other  persons  having  no 
such  impediments  should  have  done.''  Actions  on  the  case 
on  assumpsit,  which  are  included  in  the  limiting  clause,  are 
not  mentioned  in  the  enumeration  of  the  actions  in  the 
above  saving  clause;  they  are,  nevertheless,  held  by  judicial 
decisions  to  be  within  it  (a) . 

By  the  statute  3  &  4  Wm.  IV.  c.  42,  (cited  above  as  li- 
miting actions  founded  upon  contracts  by  specialty),  s.  4, 
the  same  circumstances  of  disability  as  those  above  men- 
tioned in  the  statute  of  James,  with  the  exception  of  im- 
prisonment, are,  in  similar  terms,  excepted  from  the  limit- 
ing operation  of  the  statute. 

By  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20 
Vict.  c.  98,  s.  10,  the  privilege  under  the  above  statutes  of  a 
plaintiff  who  is  imprisoned,  or  beyond  seas,  of  being  exempt 
from  their  operation  is  taken  away,  and  it  is  enacted  that 
no  person  or  persons  who  shall  be  entitled  to  any  action,  with 
respect  to  which  the  period  of  limitation  is  fixed  by  the  above 
statutes,  ^^  shall  be  entitled  to  any  time  within  which  to  com- 
mence and  sue  such  action  or  suit  beyond  the  period  so  fixed 

(a)  Chandler  ?.  nUH,  2  Wms.  Saond.  120  ;  Piff^ott  y.  Susk,  4  A.  &  £.  912. 
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or  the  same  by  the  enactments  aforesaid^  by  reason  only  of 
such  person,  or  some  one  or  more  of  such  persons,  being  at 
the  time  of  such  cause  of  notion  or  suit  accrued  beyond  the 
seas,  or  imprisoned." 

As  regards  the  defendant : — By  the  statute  4  Anne,  c.  16,  Duabilities 
B.  19,  it  is  enacted  "that  if  any  person  or  persons  against  de^Saats. 
whom  there  is  or  shall  be  any  cause  of  action  (amongst 
others)  of  account,  or  upon  the  case,  or  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  of  debt  for 
arrearages  of  rent  (which  causes  of  action  are  specified  in 
the  above  statute  21  Jac.  I.  c.  16,  s.  8),  shall  be  at  the  time 
of  any  such  cause  or  suit  or  action  given  or  accrued,  beyond 
the  seas,  then  such  person  or  persons  who  shall  be  entitled 
to  any  such  suit  or  action  shall  be  at  liberty  to  bring  the 
said  actions  against  such  person  or  persons  after  their  re- 
turn from  beyond  the  seas,  so  as  they  take  the  same  after 
their  return  from  beyond  the  seas  within  such  times  as  are 
respectively  Umited  for  the  bringing  of  the  said  actions  by 
the  said  Act  made  in  the  21  Jac.  I."  The  4th  section  of 
the  3  &  4  Wm.  IV.  c.  42,  contains  a  similar  provision  with 
respect  to  actions  on  specialties  accruing  against  persons 
beyond  the  seas. 

With  reference  to  the  expression  "  beyond  the  seas  '*  used 
in  the  above  statutes,  the  3  &  4  Wm.  IV.  c.  42,  s.  7,  enacts 
'^  that  no  part  of  the  United  Eangdom  of  Great  Britain  and 
Ireland,  nor  of  the  Islands  of  Man,  Guernsey,  Jersey,  Al- 
demey,  and  Sark,  nor  any  islands  adjacent  to  any  of  them, 
being  part  of  the  dominions  of  his  Majesty,  shall  be  deemed 
to  be  beyond  the  seas  within  the  meaning  of  this  Act,  or  the 
Act  passed  in  the  twenty-first  year  of  the  reign  of  King 
James  the  First,  intituled  "  An  Act  for  Limitation  of  Ac- 
tions and  for  Avoiding  of  Suits  in  Law.''  And  by  the 
Mercantile  Law  Amendment  Act,  1856,  (above  cited)  s.  12, 
the  same  definition  is  enacted  respecting  the  expression 
'^  beyond  the  seas  '^  as  used  in  the  above  statute  of  Anne 
and  that  Act  (a). 

Under  the  above  statute  of  Anne,  s.  19,  it  was  held  that, 

(a)  See  Lane  t.  Bennett^  1  M.  &  W.  70. 
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if  one  of  several  joint  debtors  was  beyond  seas  at  the  time  of 
the  accraal  of  the  cause  of  action^  the  Statutes  of  Limitation 
did  not  begin  to  run  until  his  return,  though  the  others 
remained  within  the  jurisdiction  (a).  But  by  the  Mercantile 
Law  Amendment  Act,  1 856, 19  &  20  Vict.  s.  11,  it  is  enacted, 
with  respect  to  the  causes  of  action  which  are  subject  to 
the  limitations  of  the  above  enactments,  to  the  effect  that, 
in  the  case  of  joint  debtors,  the  statute  shall  operate  as 
to  such  as  are  not  beyond  the  seas,  but  shall  not  operate 
as  to  such  as  are  beyond  the  seas ;  and,  in  order  to  pre- 
vent the  remedy  of  the  creditor  against  a  debtor  who  is  be- 
yond the  seas  being  barred  by  a  judgment  against  a  joint 
debtor  who  is  not  beyond  the  seas,  it  is  provided  to  the 
effect  that  he  shall  not  be  barred  &om  suing  the  joint 
debtor  who  was  beyond  seas  at  the  time  the  cause  of  action 
accrued,  after  his  return,  by  reason  only  that  judgment  was 
already  recovered  against  a  joint  debtor  who  was  not  be- 
yond seas  at  the  time  aforesaid. 

The  exception  from  the  operation  of  the  Statutes  of  Limi- 
tion  by  reason  of  the  disabilities  above  mentioned  is  con- 
fined to  the  cases  in  which  the  disability  exists  at  the  time 
the  cause  of  action  first  accrues ;  where  the  statute  has  once 
begun  to  operate  upon  a  right  of  action  no  subsequently 
supervening  disability  will  suspend  its  operation  {h).  So, 
it  is  no  answer  to  a  plea  of  the  Statute  of  Limitation  that 
after  the  statute  had  begun  to  run,  the  debtor  within  the 
six  years  died,  and  that  an  executor  of  his  will  was  not 
appointed  until  after  the  expiration  of  six  years,  and  that 
the  action  was  commenced  within  a  reasonable  time  after 
probate  was  granted  to  the  defendant  (c) ;  nor  is  there  any 
relief  in  equity  under  such  circumstances  {d). 

When  the  The  Statutes  of  Limitation  begin  to  run  from  the  time 
Limit^on  ^hen  the  cause  of  action  first  accrues  and  the  action  might 
begin  to      be  Commenced,  subject  to  the  above  provisions  in  the  sta- 


(a)  FanninT.Ander9onf7 Q,.B.Sll.  (c)  Mhodes  v.   Smetkurti,  4  M.  & 

{b)  Rhodes  v.  Smethurtt,  6  M.  &  W.  42;  6  M.  &  W.  351. 

W.  351 ;  Eomfray  y.  Scroope,  13  Q.  {d)  Freahe  v.  Cranefeldt,  3  Mv.  & 

B.  509,612.  Cr.  499. 
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tutes  respecting  disabilities.  This  time  is  fixed,  in  the  case 
of  actions  founded  upon  contracts,  by  the  breach  of  the 
contract  which  creates  the  cause  of  action. 

In  the  case  of  a  single  bond  the  cause  of  action  is  com- 
plete from  the  time  of  execution,  and  the  action  must  be 
brought  within  twenty  years  from  that  date  but  not  after. 
In  the  case  of  a  bond  subject  to  a  condition  the  cause  of 
action  accrues  when  the  condition  is  first  broken,  and  the 
statute  does  not  begin  to  run  until  that  date  (a) ;  and  where 
there  are  several  conditions  in  a  bond,  or  several  covenants 
in  the  same  instrument  to  do  various  things,  every  distinct 
breach  gives  a  new  cause  of  action,  against  which  the  sta- 
tute begins  to  run  from  the  date  of  the  breach  on  which  it 
is  founded  {b).  In  the  case  of  a  simple  contract  to  pay  a 
sum  of  money  by  instalments,  and  upon  default  in  pay- 
ment of  one  instalment  the  whole  to  become  due  as  if  all 
the  periods  had  expired,  it  was  held  that  upon  the  first  de- 
fault a  cause  of  action  accrued  for  aU  that  then  remained 
due  of  the  whole  debt,  and  that  after  six  years  from  that 
date  no  action  could  be  brought  for  any  part  of  the  debt  (c) . 

Upon  a  bill  of  exchange  or  other  mercantile  instrument 
of  that  kind,  the  cause  of  action  accrues  when  the  instrument 
is  due  and  unpaid ;  and  the  statute,  in  general,  runs  from 
that  time.  A  promissory  note  payable  on  demand  being  a 
present  debt  due  and  payable  at  once  without  demand,  the 
Statute  of  Limitation  runs  from  the  date  of  the  note  (cZ); 
but  where  a  promissory  note  payable  on  demand  was  given 
as  a  security  for  future  advances  upon  a  banking  account,  it 
was  held  that  the  statute  did  not  begin  to  run  until  the  ac- 
count was  closed  and  the  credit  determined  (e).  The  holder 
of  a  bill  of  exchange  upon  default  in  acceptance  acquires  an 
immediate  right  of  action  against  the  drawer,  and  does  not 
acquire  a  fresh  right  of  action  on  the  non-payment  of  the  bill 
when  due;  the  Statute  of  Limitation,  therefore,  begins  to 
run  against  him  from  the  former,  and  not  from  the  latter 


(a)  Sanders  r.  Coward,  15  M.  &  W.  (c)  Hemp  t.  Garland,  4  Q.  B.  519. 

48 ;  Tuchejf  ▼.  HawHnt,  4  C.  B.  655.  (d)  Norton  t.  Ellam^  2  M.  &  W. 

(i)  Sanders  y.    Coward,  15  M.  &  461;  see  an/a,  p.  337. 

W.  48  ;  Blair  v.   Ormond,  17  Q.  B.  (e)  Hartland  v.  Jukee,  1  H.  &  0. 

423,  438  ;  20  L.  J.  Q.  B.  444,  453.  ^7 ;  32  L.  J.  Ex.  162. 
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period  (a).  A  bill  drawn  payable  at,  or  after,  sight  must  be 
presented  before  a  cause  of  action  can  arise,  and  the  statute 
does  not  begin  to  run  until  the  bill  has  been  presented  and 
become  due  (b). 

In  the  case  of  debts  arising  from  contracts  giving  a  fixed 
period  of  credit,  the  statute  begins  to  run  agamst  an  action 
for  the  debt  from  the  time  when  the  credit  expires  and  the 
money  is  to  be  repaid,  but  not  before  (c).  On  a  sale  of 
goods,  if  credit  is  given  for  a  certain  time  and  payment  to 
be  then  made  by  a  bill  at  a  further  interval  of  time,  a  right 
of  action  for  the  price  of  the  goods  sold  and  delivered  first 
accrues  at  the  time  appointed  for  the  maturity  of  the  bill, 
and  an  action  may  be  brought  within  six  years  from  that 
time  (d) .  Where  an  indefinite  credit  is  given,  which  the  cre- 
ditor may  put  an  end  to  at  any  time  by  demand  of  payment, 
or  by  commencing  an  action,  the  statute  begins  to  run  from 
the  time  the  debt  is  first  due  and  an  action  might  be 
brought,  although  the  debtor  is  not  in  default  so  long  as 
the  credit  is  continued,  and  may  discharge  himself  by  ten- 
dering payment  at  any  time  before  it  is  demanded  (e). 
Where  The  Statute  of  Limitation  runs  against  the  claim,  not- 

^^nun-**'"  withstanding  that  the  creditor  was  not  aware  of  the  accrual 
known.  of  his  right  of  action  (/) .  Where  an  attorney  was  sued  for  a 
breach  of  his  undertaking  to  search  at  the  Bank  of  England 
to  ascertain  whether  stock  was  standing  in  a  certain  name, 
and  the  omission  to  search  took  place  more  than  six  years 
before  the  action,  but  was  not  discovered  by  the  plaintiff  until 
within  six  years,  it  was  held  that  the  action  was  barred  by 
a  plea  of  the  Statute  of  Limitation  {g).  So,  in  the  case  of 
a  right  of  action  accruing  against  a  debtor  who  is  resident 
ab^road,  the  statute  begins  to  run  from  the  date  of  his  re- 
turn into  England,  although  the  creditor  may  not  be  aware 


(a)  WUiekead  v.  Walker,  9  M.  &  (d)  Helps  v.  WirUerbottom,  supra. 
W.  606.  (e)  See  ante,  p.  454. 

(b)  Holmes  t.  Kerrison,  2  Taunt.  (/)  Short  v.  McCarthy,  3  B.  &  Aid. 
323;  Thorpe  y,  Coombe,  8  D.  &  B.  626;  tmdBee  BroionT.  Howard,  2  B. 
347  ;  Dixon  ▼.  Nutiall,  1  C.  M.  &  B.  &  B.  73 ;  Chancer  y.  George,  5  B.  & 
307.  C.  149. 

(c)  See  ante,  p.  333  ;  Wittersheim  (.</)  Shorty.  McCarthy,  8  B.  &  Aid. 
T.  Lady  Carlisle,  1  H.  Bl.  631 ;  Helps  626 ;  and  see  Howell  v.  Youny,  5  B. 
7.  Winterbottom,  2  B.  &  Ad.  431.  &  C.  259. 
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of  his  return  (a) .  Where  a  debtor  renewed  his  liability  by  a 
promise  to  pay  when  he  was  able,  it  was  held  that  the  sta- 
tute began  to  run  against  the  new  promise  from  the  time 
when  the  debtor  first  became  able  to  fulfil  it,  although  the 
creditor  was  ignorant  of  that  fact  (b) , 

So,  the  statute  runs,  although  the  cause  of  action  is  fraudu-  Where 
lently  concealed  from  the  creditor  by  the  debtor  (c) .     Such  uJ^fiiiu!^ 
fraudulent  concealment  will  not  support  a  replication  upon  ^'^^^H'^ 
equitable  grounds  to  a  plea  of  the  statute  (d).     But  a  Court 
of  Equity  may  give  relief  on  the  ground  of  the  fraud,  and  the 
lapse  of  time,  as  a  bai*  to  such  relief,  will  run  only  from  the 
discovery  of  the  fraud  (e). 

The  statute  runs  from  the  time  the  breach  of  contract  is  Where  gpe- 
complete  and  gives  a  right  of  action,  although  special  damage  S^^,«ro|! 
caused  by  such  breach  of  contract  may  occur  subsequently,  Beq«entiy. 
and  the  plaintiff,  at  the  time  of  the  accrual  of  the  cause  of 
action,  may  not  be  fully  aware  of  the  damage  consequent 
upon  it  (/). 

When  the  statute  has  onde  begun  to  run,  it  continues  to 
run,  mad  is  not  stopped  by  any  supervening  disability,  or 
other  circumstance  preventing  the  creditor  from  bringing  an 
action  (y).  ^ 

The  Statutes  of  Limitation  discharge  the  right  of  action  Effect  nf 
by  affording  an  absolute  bar  to  an  action  brought  beyond  Jjj^g^/ 
the  time  prescribed  by  the  statutes.     The  defence  of  the  Limitotion. 
Statutes  of  Limitation  must  be  specially  pleaded ;  and  the 
defendant  cannot  avail  himself  of  it  without  a  plea,  although 
it  may  appear  upon  the  record,  or  upon  the  evidence  of  the 
plaintiff,  that  the  action  was  brought  beyond  the  prescribed 
limit  of  time  {h) .     The  Statutes  of  Limitation  do  not  affect 


(a)  Oregofy  t.  Ewrrillj  5  B.  &  C. 
341. 

(ft)  Waters  y, Earl  of  ThanH,2(^ 
B.  757. 

(c)  Clark  y.  Hougham^  2  B.  &  C. 
14d ;  Imperial  Oas  Co.  t.  London 
Oat  Co,^  10  Ex.  39;  23  L.  J.  Ex. 
303 

(i)  Hunter  y.  Qihhons,  1  H.  &  N. 
459 ;  26  L.  J.  Ex.  1. 

(«)  Blair  ▼.  Bromley,  5  Hare,  5^(2  ; 


16  L.  J.  0.  105.  As  to  the  accrual  of 
the  right  to  hring  a  suit  in  equity  for 
the  recoTery  of  any  land  or  rent  of 
which  a  person  may  ha^e  been  de> 
prived  by  a  concealed  fraud,  see  3  &  4 
Wm.  IV.  c.  27,8.36. 

(/)  Battley  v.  Faulkner,  3  B.  A 
Aid.  288  ;  and  see  Violett  y.  Sympson^ 
8  £.  &  B.  344 ;  27  L.  J.  Q.  B.  138. 

(g)  See  ante,  p.  526. 

(A  2  Wms.  Saund.  63  a. 
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Effect  in 
Equitj. 


any  pledge  or  lien  upon  property  which  the  creditor  may 
hold  as  security  for  the  debt,  or  for  the  due  performance  of 
the  contract  (a). 

Courts  of  Equity  have  no  jurisdiction  to  relieve  against 
the  operation  of  the  Statutes  of  Limitation  upon  legal 
claims  (b) .  The  Statutes  of  Limitation,  in  general,  do  not 
apply  to  equitable  claims,  as  trusts  and  claims  for  account ; 
though  Courts  of  Equity  act  sometimes  by  analogy  to  the 
Statutes  of  Limitation  in  refusing  to  entertain  equitable 
claims  on  the  ground  of  lapse  of  time  and  acquiescence  (c) . 
Thus,  money  deposited  with  a  banker  constitutes  in  law  a 
loan  to  the  banker,  which  cannot  be  recovered  after  six  years 
without  some  renewal  of  liability  (d) ;  but  in  equity  the 
banker  would  be  held  to  remain  a  trustee  of  the  amount  for 
the  depositor  {e).  A  devise  or  charge  of  real  estate  for  the 
payment  of  debts  creates  a  trust  for  the  benefit  of  the  cre- 
ditors against  which  the  statute  does  not  operate  (/) ;  but 
such  devise  or  charge  will  not  revive  a  debt  previously 
barred,  unless  such  debt  is  particularly  directed  to  be  paid  {g). 
A  general  direction  in  a  will  of  personal  estate  to  pay  debts 
does  not  prevent  the  operation  of  the  statute  (h). 

After  an  adjudication  of  bankruptcy  against  a  debtor,  the 
effect  of  which  is  to  transfer  all  his  estate  in  trust  for  his 
creditors,  the  Statutes  of  Limitation  do  not  operate  upon 
the  right  of  creditors  to  prove  their  debts ;  they  may  prove 
at  any  time  after  adjudication,  unless  the  right  to  recover 
debts  was  barred  before  adjudication  (i) . 

A  legacy  left  by  the  creditor  to  the  debtor  may  be  set-off 
by  his  executor  against  a  debt  barred  by  the  Statute  of  Limi- 
tation (j ) . 


(a)  Higgins  y.  ScoU,  2  B.  &  Ad 
418  }  Seager  ▼.  Atton^  26  L.  J.  C 
809. 

{h)  Hovenden  y.  Annesleg,  2  Sch.  & 
Lef.  607,  630;  Story,  Eq.  Jup.  §  1520 
Bunter  y.  Gibbons,  1  H.  &  N.  469 
28  L.  J.  Ex.  1 ;  cited  ante,  p. 

(c)  Story,  Eq.  Jur.  §§  1520,  1520  a 
Stackhouae  y.  Bamtton^  10  Ves.  453 
466 ;  SmUh  y.  Pocacke,  2  Drew.  197 
23  L.  J.  C.  545. 

(rf)  Pott  y.  Clegg,  16  M.  &  W.  821 


(e)  HoUit^tcate,  2  Vent.  845. 

(/)  Hargreaves  y.  Mickell,  6  Had. 
826. 

{g)  Burke  r.  Jones^  2  Ve8.  &  B. 
275 ;  and  see  WilUamson  y.  Naglor, 
8  Y.&  C.  Ex.  206,  210(a). 

(A)  Freake  y.  Cranefeldt^  8  My.  & 
Cr.  499  ;  Evaru  y.  Tweedy,  1  Beay.  65. 

(t)  Hx.p.  Ross,  2  aiyn  &  Jam.  46. 

{j  )  Courtenag  y.  William,  3  Hare, 
539 ;  Coates  y.  Coates,  38  Beay.  249  ; 
33  L.  J.  C.  448. 
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The  liability  for  a  debt  may  be  renewed  by  the  debtor  so  Senewai  of 
as  to  take  it  out  of  the  operation,  of  the  Statutes  of  Limi-  "mpieoon. 

...  *  tract  debtai 

tatlOn.  — bj  pro- 

In  the  case  of  simple  contract  debts  within  the  Statute  of  S^ow- 
James^  the  liability  may  be  renewed  by  an  express  acknow-  ^«dK™«*^^ 
lodgment  or  promise  to  pay  the  debt;  and  before  Lord 
Tenterden's  Act,  9  Greo.  IV.  c.  14,  a  mere  verbal  acknow* 
ledgment  or  promise,  without  writing,  was  sufficient  for  that 
purpose.  By  that  Act,  s.  1,  it  was  enacted,  ''that  in  ac- 
tions of  debt,  or  upon  the  case,  grounded  upon  any  simple 
contract,  no  acknowledgment  or  promise  by  words  only 
shall  be  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the  Statutes 
of  Limitation,  unless  such  acknowledgment  or  promise  shall 
be  made  in  some  writing  to  be  signed  by  the  party  charge- 
able thereby.'* 

The  effect  of  Lord  Tenterden's  Act  has  been  explained  as 
follows  : — *'  That  statute  did  not  intend  to  make  any  altera- 
tion in  the  legal  construction  to  be  put  upon  acknowledg- 
ments or  promises  made  by  defendants,  but  merely  to  re- 
quire a  different  mode  of  proof;  substituting  the  certain  evi- 
dence of  a  writing,  signed  by  the  party  chargeable,  instead 
of  the  insecure  and  precarious  testimony  to  be  derived  from 
the  memory  of  witnesses.  To  inquire,  therefore,  whether  in 
a  given  case  the  written  document  amounts  to  an  acknow- 
ledgment or  promise  is  no  other  inquiry  than  whether  the 
same  words,  if  proved  before  the  statute  to  have  been  spoken 
by  the  defendant,  would  have  had  a  similar  operation  and 
effect'' (ff). 

Soon  after  the  passing  of  the  Statute  of  James  the  Courts 
held  that  any  admission  by  the  debtor  that  the  debt  was  un- 
paid prevented  the  operation  of  the  statute,  and  renewed  his 
liability  from  the  date  of  the  admission ;  so  that  such  an  ad- 
mission, even  when  accompanied  by  a  repudiation  of  liability, 
or  a  refusal  to  pay,  or  a  denial  of  the  debt>  was  held  sufficient 
to  defeat  the  statute  (b) .  Modem  decisions  have  considerably 

(a)  Per  Tindal,  C. J.,  Haydon  r.      16  East^  420 ;  Hyleing  t.  HatHngt,  1 
Willianu,  7  Bing.  168, 166.  L.  Bajm.  389  ;  per  Gibbs,  0. J.,  Hel- 

(b)  Per  Biiller,  J.,  Idoyd  v.  Biamnd,      lings  y.  Shaw,  7  Taunt.  608,  612; 
2  T.  R.  760,  762 ;  Zeaper  y.  Tation,       Beale  y.  Nind,  4  B.  &  Aid.  668. 
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Senewai  of  modified  the  older  ones ;  and  it  is  now  settled  that  an  admis- 
tract  debt  sion  by  the  debtor  of  the  debt  remaining  unpaid  is  not  suffi- 
to  pay!™*^  cient  to  renew  the  liability  of  the  debtor,  unless  it  is  accom- 
panied with  a  promise  to  pay  it,  or  unless  it  is  so  unequivocal 
and  unreserved  that  a  promise  can  be  implied  therefrom  {a) . 
A  promise  to  pay  the  debt  is  necessary  in  all  cases  in  order 
to  take  the  debt  out  of  the  statute  and  to  revive  the  liability ; 
but  such  a  promise  may  in  some  cases  be  implied  from  a 
simple  and  absolute  acknowledgment  of  liability  {b). 

The  case  of  Tanner  v.  Smart  may  be  considered  as  the 
leading  case  on  this  point ;  in  which  Lord  Tenterden,  C.  J., 
in  delivering  the  judgment  of  the  court,  said : — "  There  are, 
undoubtedly,  authorities  that  the  statute  is  founded  on  the 
presumption  of  payment,  that  whatever  repels  that  presump- 
tion is  an  answer  to  the  statute,  and  that  any  acknowledg- 
ment which  repels  that  presumption  is,  in  legal  effect,  a 
promise  to  pay  the  debt ;  and  that,  though  such  an  acknow- 
ledgment is  accompanied  with  only  a  conditional  promise  or 
even  a  refusal  to  pay,  the  law  considers  the  condition  or 
refusal  void,  and  considers  the  acknowledgment  of  itself  an 
unconditional  answer  to  the  statute ;  *^  the  judgment  went 
on  to  decide  that  a  new  promise  to  pay  is  essential  to  defeat 
the  operation  of  the  statute,  and  explained  the  proper  effect 
to  be  given  to  a  mere  acknowledgment  thus : — '^  Upon  a 
general  acknowledgment,  where  nothing  is  said  to  prevent 
it,  a  general  promise  to  pay  may,  and  ought  to  be  impUed ; 
but  where  the  party  guards  his  acknowledgment,  and  accom- 
panies it  with  an  express  declaration  to  prevent  any  such 
implication,  the  rule,  expressum  fadi  cessare  taciturn,  ap- 
plies ''  {c) .  In  that  case  the  acknowledgment  proved  was 
in  the  terms,  '^  I  cannot  pay  the  debt  at  present,  but  I  will 
pay  it  as  soon  as  I  can,^'  and  it  was  held  not  to  be  sufficient 
to  take  the  case  out  of  the  statute,  without  proof  of  the  de- 
fendiint's  ability  to  pay  {d).  The  principles  laid  down  in  the 
case  of  Tanner  v.  Smart  have  been  adopted  in  all  subse- 


(a)  Per  Parke.  B.,  MorreU  v.  Fnth,  dergatt,  14  M.  &  W.741,  746. 

8  M.  &  W.  402,  405  ;  per  Parke,  B.,  (c)  Tanner  v.   Smart,  6  B.  &  C. 

WiUiams  y.  Griffith,  3  Ex.  335,  342.  603,  604. 

(A)  Per  Eolfe,  B.,  Hart  v.  Pren-  {d)  Tanner  y.  Smart,  supra. 
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quent  decisions ;    and  the  previous  decisions  inconsistent  Renewal  of 
with  them  are  now  considered  as  overruled  (a).  tract  debt 

As  the  law  is  now  settled  for  simple  contract  debts^  that  to^pay!"'*** 
the  acknowledgment^  in  order  to  prevent  the  operation  of 
the  statute^  must  be  such  that  a  promise  to  pay  may  be  im- 
plied fipom  it,  it  is  necessary  that  the  acknowledgment  be 
made  to  the  creditor  himself  as  promisee,  and  not  to  a  third 
person,  for  an  acknowledgment  to  a  third  person,  in  gene- 
ral, would  not  import  a  promise  to  the  creditor  (fc).  It 
seems  that  an  acknowledgment  made  to  a  person  benefi- 
cially entitled  to  the  debt,  would  not  be  effectual  to  renew 
the  debt  vested  in  the  nominal  creditor  as  trustee,  unless 
made  to  that  person  as  agent  for  such  trustee  (c) . 

Under  the  above  section  of  Lord  Tenterden^s  Act  requir- 
ing the  acknowledgment  to  be  signed  by  the  party  charge- 
able therewith,  an  acknowledgment  signed  by  an  agent  of 
the  debtor  was  held  insufficient  {d).  But  by  the  Mercantile 
Law  Amendment  Act,  1856,  (19  &  20  Vict.  c.  97,)  s.  13,  it 
is  enacted,  in  reference  to  the  above  section  of  Lord  Tenter- 
den's  Act,  that  "  an  acknowledgment  or  promise  made  or 
contained  by  or  in  a  writing  signed  by  an  agent  of  the  party 
chargeable  thereby,  duly  authorised  to  make  such  acknow- 
ment  or  promise,  shall  have  the  same  effect  as  if  such  writ- 
ing had  been  signed  by  such  party  himself.*' 

It  is  not  necessary  that  the  precise  amount  of  the  debt  or 
balance  remaining  due  should  be  stated  in  the  acknowledg- 
ment or  promise;  the  particular  debt  admitted  and  the 
amount  may  be  ascertained  by  extrinsic  evidence  {e) .   Thus, 


{a)  Per  Parke,  B.,  Sart  v.  Pre»- 
dergatt,  14  M.  k  W.  741,  746 ;  per 
Tindal,  C.J.,  Linsell  y.  Bontor,  2 
Bing.  N.  C.  241,  244  ;  Everett  r. 
JtoberUon,  1  £.  &  £.  16 ;  28  L.  J. 
Q.  B.  28 ;  Lee  y.  Wilmot,  85  L.  J.  Kx. 
175  ;  L.  B.  1  Ex.  864. 

(h)  Tanner  t.  Smart,  6  B.  &  C. 
603 ;  Orenfell  y.  Oirdleef^me,  2  T.  & 
C.  Ex.  662  ;  HofDcutt  y.  Bonaer,  3  Ex. 
491,  500;  Goodwin  y.  CiUiey,4  H. 
&  N.  873,  380.  The  decisions  to  the 
effect  that  an  acknowledgment  to  a 
third  party  is  sufficient  {MounUte- 
phen  y.   Brooke,  3  B.  &  Aid.  141; 


Clark  y.  ffougham,  2  B.  A  C.  149) 
were  prior  to  the  case  of  Tanner  y. 
Smart.  See  the  acknowledgment  of 
specialty  debts,  poat,  p.  543. 

(c)  See  Farmiter  y.  Parmiter,  1  J. 
&  H.  135 ;  80  L.  J.  0.  508. 

(d)  Hyde  y.  Johnson,  2  Bing.  N.  C. 

776. 

(e)  Leehmere  r,  Fletcher,  1  C.  &  M. 
623 ;  Sponff  y.  Wright,  9  M.  &  W. 
629,  633  ;  Gardner  y.  M*Mahon,  8 
Q.  B.  561 ;  Willianu  y.  Orifflth,  3 
Ex.  335,  343 ;  Howcutt  y.  Bonser, 
8  Ex.  491,  496 ;  H'aUer  y.  Lacy,  1 
M.  &  G.  54. 
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RenewiJ  of  an  acknowledgment  of  "  a  balance/'  or  of  a  '^  bill/'  being 

Zwt  debt '  due  is  sufficient  (a) .     An  acknowledgment  or  promise  which 

to  payT^  amounts  to  a  promissory  note  is  not  admissible  in  evidence 

to  take  the  debt  out  of  the  statute  unless  duly  stamped  {b) . 

The  construction  of  a  written  document^  as  containing  an 

acknowledgment  or  promise  sufficient  to  renew  the  liability^ 

is  a  question  of  law  for  the  courts  and  not  a  question  to  be 

submitted  to  the  jury  (c) . 

It  has  been  held  that  an  acknowledgment  of  the  debt^ 
accompanied  by  an  expression  merely  of  hope  or  expectation 
of  being  able  to  pay  it^  sufficiently  excludes  the  inference  of 
a  promise^  and  does  not  take  the  debt  out  of  the  operation 
of  the  statute  {d). 

A  letter  from  the  alleged  debtor  to  the  creditor  requesting 
him  to  send  in  any  bill  or  demand  against  him^  and  saying 
ihat^  "  if  just/'  he  would  pay  it,  was  held  not  to  be  a  suffi- 
cient acknowledgment  of  a  debt  to  take  it  out  of  the  sta- 
tute (e) .  A  letter  written  by  the  debtor  acknowledging  the 
receipt  of  a  bill  sent  and  containing  a  promise  to  pay  it,  "  if 
correct/'  was  held  sufficient  to  take  the  debt  out  of  the 
statute  (/). 


■cknow 
lodgment. 


Conditionia  The  liability  of  the  debtor  may  be  renewed  upon  a  condi- 
proi^^  tion,  or  to  a  limited  extent,  by  an  acknowledgment  or  pro- 
mise made  to  that  effect,  which  operates  according  to  its 
terms  {g).  A  promise  by  the  debtor  to  pay  the  debt,  as  soon 
as  he  is  able,  renews  the  debt  conditionally  upon  his  becom- 
ing able  to  pay  it ;  and  upon  that  condition  being  satisfied 
the  promise  becomes  absolute  {h) .     A  promise  by  a  debtor, 


(a)  Dickinson  t.  Hatfield^  1  Moo. 
&  B.  141 ;  WalUr  r.  Lacy,  1  M.  & 
a.  54. 

\b)  Parmiter v. Parmiter, IJ. & H. 
185  i  80  L.  J.  C.  506. 

(c)  Morrell  v.  FrUh,  8  M.  &  W. 
402;  dissentiiig from  Lloydy.  Maundy 
2  T.  R.  7B0 ;  and  see  Bird  y.  Gammon^ 
8  Bing.  N .  C.  888. 

(d)  HaH  V.  PrenderffoH,  14  M.  & 
W.  741  I  Smith  V.  Thome,  18  Q.  B. 
184 ;  Jtackham  y.  Marriott,  1  H.  & 
N.  234 ;  2  H.  &  N.  196 ;  26  L.  J. 
Ex.  324;  216  ib.  315;  diuentiente 
Bramwell,  B.,  see  SidweU  v.  Mason, 


2  H.  &  N.  806,  810;  26  L.  J.  Ex. 
407, 409. 

(e)  Spong  t.  Wright,  9  M.  &  W. 
629. 

(/)  Sidwell  Y.  Mason,  2  H.  &  N. 
806  ;  26  L.  J.  £x.  407. 

(Sf)  Hyleing  y.  Hastings,  1  L. 
Baym.  889 ;  Tanner  y.  SmaH,  6  B. 
&  C.  603 ;  Hagdon  v.  WUliams,  7 
Bing.  163  ;  Lechmere  v.  Fletcher,  X 
0.  &  M.  623. 

(A)  Tanner  y.  Smart,  6  B.  &  O. 
603 ;  Hagdon  y.  WiUiams,  7  Bing. 
163 ;  Waters  y.  Earl  qf  Thanet,  2 
Q.  B.  757. 
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who  is  jointly  liable  with  others,  to  pay  his  proportion  of 
the  debt  renews  his  liability  to  the  extent  of  his  proportion 
only  (a). 

A  proposal  made  to  pay  a  debt  in  a  particular  manner,  as 
by  setting  it  off  against  a  debt  due  to  the  debtor,  is  an  ac- 
knowledgment of  the  debt  for  the  purpose  of  that  proposal 
only  and  does  not  defeat  the  statute,  and,  if  not  acceded  to, 
is  not  binding  (6).  So,  an  acknowledgment  of  a  debt  con- 
tained in  an^offer  to  pay  it  by  annual  instalments,  which  was 
not  accepted  by  the  creditor,  was  held  not  sufficient  to  de- 
feat the  statute  (c) . 

A  petition  to  the  Court  of  Bankruptcy  by  a  debtor  stat- 
ing that  he  is  unable  to  pay  his  debts  in  full  and  proposing 
to  assign  all  his  estate  to  be  distributed  amongst  his  creditors 
in  Ml  satisfaction  of  his  debts,  is  not  an  acknowledgment  of 
the  debts  set  out  in  the  schedule  to  his  petition  sufficient  to 
take  such  debts  out  of  the  operation  of  the  statute,  because 
it  is  restricted  to  the  purpose  for  which  it  is  made  (d) .  So, 
the  insertion  of  a  debt  in  the  schedule  to  a  deed  of  inspector- 
ship executed  for  the  purpose  of  administering  the  estate  of 
the  debtor,  although  the  schedule  be  verified  by  the  affidavit 
of  the  debtor,  is  not  a  sufficient  acknowledgment  to  take  the 
debt  out  of  the  operation  of  the  statute  {e) .  The  defendant 
and  another  had  given  to  the  plaintiff  a  joint  and  several 
promissory  note,  and,  the  other  joint  maker  having  made  an 
assignment  for  the  benefit  of  his  creditors,  the  defendant 
signed  and  sent  a  letter  to  the  plaintiff,  in  which  he  con- 
sented to  the  plaintiff  receiving  a  dividend  iinder  such  as- 
signment, and  agreed  that  his  so  doing  should  not  prejudice 
his  claim  against  the  defendant  for  the  same  debt ;  it  was 
held  that  the  effect  of  the  letter  was  limited  to  the  object 
for  which  it  was  intended,  and  did  not  operate  as  an  acknow- 
ledgment to  take  the  debt  out  of  the  operation  of  the  Statute 
of  Limitation  (/). 


(a)  Leehmere  t.  Fletcher,  1  C.  &  M.  N.  S.  746. 

623.  {d)  Everett  V.  Rohertton,  1  E.  &  E. 

(h)  Ooate  y.  OoaUy  1  H.  &  N.  29 ;  16  ;  28  L.  J.  Q.  B.  28. 

Fronde  v.  HawJcealey,  1 E.  &  E.  1052  ;  («?)  Ex  p.  Topping,  34  L.  J.  B.  44. 

28  L.  J.  Q.  B.  370.  (/)  Cockri/ly.  8parke»,  1  tf.  -t  0. 

{c)  Buckmaeter  t.  RHegell,  10  C.  B.  699  ;  32  L.  J.  Ei,  11^ 
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It  is  said  that^  in  construing  a  written  acknowledgment 
as  conditional^  there  must  be  taken  into  consideration  tlie 
difference  between  such  an  acknowledgment  made  before 
the  debt  is  barred  by  the  statute^  and  one  made  after  it  has 
been  so  barred.  In  the  latter  case  the  debtor  is  in  a  posi- 
tion to  couple  any  promise  he  makes  with  a  condition ;  in 
the  former  case^  having  no  right  to  impose  terms  of  any 
kindj  he  cannot  be  supposed  to  have  had  any  intention  of 
imposing  a  condition,  and  the  reasonable  construction  of 
his  acknowledgment  is  that  it  is  not  conditional  (a) .  Where 
an  action  is  brought  upon  the  original  liability  within  the 
six  years  of  its  accruing  due,  a  conditional  promise  to  pay 
the  debt  may  operate  as  an  admission  of  the  debt  suffi- 
cient to  support  the  action;  "for  a  promise  to  pay,  whe- 
ther absolute  or  conditional,  does  necessarily  include  an 
acknowledgment  of  the  debt ;  and  where  the  defendant  is 
charged  on  his  own  original  liability  he  cannot  limit  the 
effect  of  any  acknowledgment  which  he  makes  by  adding 
to  it  any  new  condition.  But  where  the  action  is  brought 
after  six  years,  and  the  subsequent  acknowledgment  of 
the  defendant  is  the  very  ground  of  his  action,  the  plain- 
tiff must  take  it  altogether  as  he  finds  it,  and  cannot 
use  the  acknowledgment  without  annexing  the  qualification 
also''  (6). 

Benewal  of      A  debtor  mav  also  renew  his  liability,  so  as  to  take  his 
partp^-^  debt  out  of  the  operation  of  the  Statute  of  Limitation,  by  a 
°^^*-         part  payment  of  it,  or  by  a  payment  of  interest  due  upon  it. 
Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14,  s.  1)  does  not 
affect  the  evidence  of  this  mode  of  reviving  the  liability,  fop 
after  enacting,  as  above,  that  no  acknowledgment  by  words 
only  shall  be  sufficient  evidence  of  a  new  contract,  unless 
made  in  some  writing  to  be  signed  by  the  party  chargeable, 
it  proceeds  to  provide  expressly,  "  that  nothing  herein  con- 
tained shall  alter,  or  take  away,  or  lessen,  the  effect  of  any 
payment  of  any  principal,  or  interest,  made  by  any  person.'' 
It  was  at  first  decided,  under  this  statute,  that  payment  of 

(a)  See    CornfoHh    v.    Smifhard,  (6)  ffaydon  v.  William*,  7  Biiig. 

5  H.  &  N.  13 ;  29  L.  J.  Ex.  228.  163,  168. 
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a  debt  or  interest,  when  proved  by  a  verbal  admission  of 
the  debtor,  was  an  acknowledgment  by  words  only  within 
the  enactment,  and  required  to  be  made  in  some  writing 
signed  by  the  debtor  (a).  But  this  decision  was  subse- 
quently overruled,  and  it  is  now  held  that  an  admission  by 
the  debtor  of  part  payment,  or  payment  of  interest,  is  not 
within  the  enactment,  and  may  be  proved  by  words  only 
without  writing  {b) . 

The  payment,  in  order  to  operate  as  a  renewal  of  liability, 
must  be  made  on  account  of  the  debt  in  question,  and  must 
be  made  as  part  payment  of  a  greater  sum  due  in  respect  of 
that  debt ;  it  must  amount,  in  fact,  to  an  admission  that  a 
larger  sum  is  then  due  in  respect  of  the  debt  in  question, 
so  that  from  such  admission  a  promise  to  pay  the  balance 
remaining  due  may  be  implied  (c) .  Part  payment  of  a  ba- 
lance of  account  may  be  sufficient  to  take  the  account  out 
of  the  operation  of  the  Statute  of  Limitation,  though  no 
precise  sum  is  then  stated  and  agreed  upon  by  the  parties 
as  the  balance  then  due  (d) . 

The  acknowledgment  which  is  foimded  upon  the  part  pay- 
ment, like  an  acknowledgment  by  words  only,  must  not  be 
qualified  by  any  circumstances  or  exceptions  which  might 
obviate  the  inference  of  a  promise  of  the  debtor  to  pay  the 
residue  of  the  debt.  The  mere  fact  of  part  payment  does 
not  necessarily  take  the  case  out  of  the  statute ;  but  the  cir- 
cumstances must  be  such  as  to  warrant  the  jury  in  inferring 
a  promise  to  pay,  and  must  be  laid  before  the  jury  for  that 
purpose  (e) .  Where  the  debtor  clearly  intends  by  his  pay- 
ment to  pay  the  whole  debt  in  full,  his  payment  cannot  be 
construed  into  an  acknowledgment  of  a  larger  sum  being 
due  and  a  promise  to  pay  it  (/) . 

The  payment  of  a  dividend  by  the  assignee  of  an  insoU 
vent  under  an  order  of  the  Insolvent  Court  is  not  sufficient 
to  take  the  case  out  of  the   Statute  of  Limitation,  either 

(a)   Willis  y.  Newham,  3  Y.  &  J.  {d)  WaUcer  r.  Butler,  6  E.  &  B. 

618 ;  Waters  ▼.  TompHne,  2  C.  M.  &  506 ;  25  L.  J.  Q.  B.  377. 

723,  725.  (e)   Wainman  y.  Kynman,   1  Ex. 

{h)  Cleave  y.  Jones,  6  Ex.  573.  118,  121. 

{e)  Tippets  y.  Reane,  1  C.  M.  &  R.  (/)  Foeter  y.  Dawber,  6  Ex.  839, 

252 ;  Watersv.  TompHns,  2  C.  M.  &  R.  853. 
723 ;  Waugh  y.  Cope,  6  M.  &  W.  824. 
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Tnimc-^ 
tions  equi- 
valent to 
pajment. 


as  against  the  other  makers  of  the  note,  or  as  against 
the  insolvent  himself  (a).  So,  the  payment  of  a  dividend, 
under  a  deed  executed  for  the  purpose  of  administering  the 
debtor's  estate  amongst  his  creditors,  is  not  a  sufficient 
part  payment  to  take  the  debt  out  of  the  operation  of  the 
statute  (b). 

Whatever  is  accepted  by  agreement  in  reduction  of  thq 
debt,  as  equivalent  to  payment,  is  sufficient  to  take  the  debt 
out  of  the  operation  of  the  Statute  of  Limitation ;  as,  a 
delivery  and  acceptance  of  goods  in  part  payment  of  the 
debt  (c).  A  mere  agreement  to  deliver  goods  in  payment 
without  an  actual  delivery  and  acceptance,  being  only  an 
accord  without  satisfaction,  is  not  equivalent  to  payment  {d). 

The  giving  of  a  bill  or  note  in  satisfaction  or  on  account 
of  a  larger  debt  will  operate  as  an  acknowledgment  by  way 
of  part  payment  so  as  to  revive  the  debt;  and  the  revived 
right  of  action  dates  from  the  delivery  of  the  bill  or  note^ 
and  not  from  its  maturity,  and  whether  it  be  subsequently 
honoured  or  not  (e) . 

Payment  by  allowance  of  a  set-off  in  account  is  sufficient 
to  renew  the  liability  for  the  balance  of  the  debt  above  the 
set-off.  Where  an  account  settled  between  two  parties  con- 
tained an  item  on  one  side  of  interest  on  a  promissory  note, 
it  was  held  the  payment  of  interest  thus  made  was  sufficient 
to  renew  the  liability  on  the  note  (/) .  So,  where  in  accounts 
between  two  parties  the  interest  payable  on  certain  debts  on 
one  side  was  balanced  from  time  to  time  against  rents  and 
tithes  payable  on  the  other,  it  was  held  that  the  debts  upon 
which  the  interest  was  so  paid  were  taken  out  of  the  opera- 
tion of  the  statute  {g).  Where  an  account  is  stated  respect- 
ing items  on  both  sides,  which  it  is  agreed  shall  be  set  off 
against  each  other  so  as  to  leave  the  balance  only  due  and 
payable,  and  some  of  the  earlier  items  stated  in  the  account 


(a)  Davies  t.  SdwarcU,  7  Ex.  22. 

(b)  Exp.  Topping,  34  L.  J.  B.  44. 

(c)  ffart  V.  Nask,  2  C.  M.  &  R. 
337  ;  Hooper  v.  Stephewi^  4  A.  &  E. 
71 ;  see  **  Payment,"  ante^  p.  474. 

{d)  Seeves  r.  Heame,  1  M.  &  W. 
823 ;  see  anU,  p.  468. 

(e)   Gowan  v.  For^ier^  3  B.  &  Ad. 


607 ;  Irwng  r.  V^tch,  3  M.  &  W.  90, 
98;  Tunaey  y.  DodtoeU,  3  fi.  &  B. 
186 ;  23  L.  J.  Q.  B.  137 ;  see  anU^ 
p.  476. 

(/)  Schole^Y,  WaUon,  12  M.&W. 
610. 

(^)  Worthingion  y.  GrivudUch^  7  Q. 
B.  479. 
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are  more  than  six  years  old,  they  are  nevertheless  effectually 
paid  by  the  items  set  against  them  and  the  balance  remains 
unaffected  by  the  Statute  of  Limitation  (a) .  But  a  mere 
open  account  between  two  parties,  without  any  agreement 
that  the  items  on  the  one  side  shall  be  considered  as  pay- 
ment for  the  ifcems  on  the  other,  will  not  prevent  the  ope- 
ration of  the  statute  against  the  items  entered  in  the  ac- 
count (i). 

An  agreement  between  the  creditor  and  the  debtor,  that 
the  former  should  retain  towtu-ds  payment  of  his  debt  a 
weekly  sum  payable  by  him  to  the  debtor  for  board  and 
lodging,  was  held  to  be  equivalent  to  payment  in  acknow- 
ledgment of  the  debt  (c).  An  agreement  that  the  expenses 
of  the  maintenance  of  the  creditor's  child  by  the  debtor 
should  go  towards  the  interest  of  a  promissory  note  of  the 
debtor  was  held  to  be  equivalent  to  payment  of  the  interest, 
so  as  to  take  the  note  out  of  the  statute  {d).  Trustees  lent 
money,  settled  to  the  separate  use  of  a  wife,  to  her  husband, 
and  by  agreement  of  all  parties  the  wife  gave  receipts  to  the 
trustees  for  the  interest;  although  no  money  passed,  this 
was  held  to  amount  to  payment  of  the  interest  sufficient  to 
revive  the  liability  of  the  husband  (e). 

Payment  of  interest  on  a  debt,  in  general,  amounts  to  an  Benewal  of 
acknowledgment  that  the  debt  is  due,  and  takes  the  debt  payment  of 
out  of  the  operation  of  the  statute  (/) .    Payment  of  the  prin-  »»*«'«»*• 
cipal  does  not  take  the  case  out  of  the  statute,  as  regards 
the  claim  for  interest ;  payment  of  the  principal  being  no 
acknowledgment  that  the  interest  is  owing,  nor  raising  any 
implied  promise  to  pay  it  {g).     Payment  of  interest  on  a 
debt  keeps  alive  all  the  securities  held  by  the  creditor  for 
the  same  debt  (h). 

Where  a  debtor,  owing  several  debts  to  the  same  creditor,  Effect  of 
makes  a  payment  generally,  without  expressly  appropriating  ^yment 

(a)  Aghhy  V.  Jcmes,  11  M.  &  W.  24  L.  J.  Ex.  19. 

642 ;   Clark  t.  Alexander,  8  Scott,  («)  Amos  r.  SmUh^  1  H.  ft  C.  238  ; 

N.  R.  147 ;  »ee  ante,  p.  70.  81  L.  J.  Ex.  423. 

(6)  WiUiams  v.  Griffiths,  2  C.  M.  &  (/)  Bamfield  ▼.  Tapper,  7  Ex.  27 ; 

B.  45 ;  CoUam  v.  Partridge,  4  M.  ft  Bealy  v.  Greenelade,  2  C.  ft  J.  61  ; 

G.  271.  see  Sime  v.  Brutton,  5  Ex.  802. 

(c)  Blair  y.  Ormond,  17  Q.  B.  423 ;  C^)  CoUyer^.  Willoek,  4  Hing.  313. 

20  L.  J.  Q.  B.  444.  (A)  Dowling  v.  Ford,  11  M.  ft  W. 

id)  Bodffer  v.  Arch,  10  Ex.  333;  329. 
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by  debtor    it  to  any  One  debt,  the  effect  of  the  payment,  as  an  acknow^ 
wTdebuT*'  lodgment  of  any  or  all  of  the  debts,  depends  upon  the  special 
circumstances  of  the  payment,  from  which  the  intention  of 
the  debtor  is  to  be  gathered  (a). 

Under  such  circumstances,  it  is  a  general  rule  that  the 
creditor  may  appropriate  the  payment  to  any  of  the  debts  ; 
and  he  may  appropriate  it  to  a  debt  already  barred  by  the 
Statute  of  Limitation  (&).  But  the  appropriation  of  the 
payment  to  a  particular  debt  by  the  creditor  alone,  without 
the  knowledge  and  consent  of  the  debtor,  does  not  operate 
as  an  acknowledgment  of  that  debt  by  the  debtor,  and  does 
not  furnish  any  ground  for  implying  on  his  part  a  new  pro- 
mise to  pay  the  remainder  of  it  (c). 

The  plaintiff  claimed  two  debts  of  the  defendant,  one  of 
which  the  defendant  denied  altogether,  and  the  other  he 
admitted,  but  relied  on  the  statute  as  a  bar;  it  was  held 
that,  there  being  only  one  debt  admitted  by  the  defendant, 
there  was  evidence  that  payments  made  by  him,  though  not 
expressly  appropriated,  were  made  on  account  of  the  debt 
admitted,  so  as  to  take  it  out  of  the  operation  of  the  sta- 
tute (d).  A  payment  was  made  on  account  of  interest  gene- 
rally, without  appropriation  to  an  particular  debt,  there 
being  at  the  time  three  debts  due,  two  of  which  were  barred 
by  the  statute ;  it  was  held  that  the  effect  of  the  payment 
of  interest  was,  at  least,  to  revive  the  third  debt,  for  it  must 
have  been  made  either  on  account  of  all  the  debts,  or  on  ac- 
count of  the  debt  not  barred  (e). 
Payment  ^^^  payment  or  payment  of  interest,  made  by  an  agent 
by  agent.  ^^\j  authorized  to  make  the  payment,  is  a  sufficient  acknow- 
ledgment to  revive  the  debt  (/).  Where  a  wife,  without 
the  privity  of  her  husband,  made  a  payment  of  interest  on  a 
promissory  note  made  by  her  before  marriage,  it  was  held 
that  such  payment  did  not  take  the  note  out  of  the  statute 
either  against  the  wife  or  the  husband,  because  the  wife  as 

(a)  See  JTalker  t.  Butler,  6  E.  &  25  L.  J.  C.  186. 
B.  606,  510 ;  25  L.  J.  Q.  B.  377, 378.  (d)  Bum  v.  Bouiion,  2  C.  B.  476. 

(6)  Ante,  p.  495 ;  Mills  v.  Fowke*,  (e)  Nash  v.  Hodgson,  6  De  G.  M. 

6  Bing.    N.  C.    455 ;    Williams  y.  &  G.  474  j    26  L.  J.  C.  186  j  ante, 

GriJUh,  6U,&W.  800.  p.  496. 

(c)  MUls  V.  Fowies,  supra;  Nash  (/)  Bern  v.  Pellet,  1  A.  ft  E.  196; 

▼.  Hodgson,  6  De  G.  M.  &  G.  474  j  Jones  v.  Hughes,  6  Ex.  104. 
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a  married  woman  was  incompetent  to  renew  her  liability, 
and  the  husband  was  not  affected  by  the  payment  made  by 
the  wife  without  his  authority  (a).  In  the  case  of  a  mort- 
gage debt  secured  by  a  covenant  in  the  mortgage  deed,  it 
was  held  that  payment  of  interest  to  the  mortgagee  by  the 
assignee  of  the  equity  of  redemption  was  sufficient  to  take 
the  mortgage  debt  out  of  the  statute  as  against  the  mort- 
gagor (b).  An  acknowledgment  by  payment  of  part  of  the  Payment  to 
debt,  or  of  interest,  may  be  inferred  from  a  payment  to  an  ***'*^ 
agent  authorized  to  receive  the  money  (c). 

The  renewal  of  the  liability  to  pay  a  simple  contract  debt  Benewai  of 
is  considered  as  a  new  cause  of  action,  dating  from  the  time  ^^  \^^' 
of  the  renewal  (c?).     If  the  renewal  is  conditional,  the  new  8rive«»; 

.  ...  cause  of 

cause  of  action  is  not  complete  until  the  condition  is  sa-  tion. 
tisfied.  It  is  usual  to  frame  the  declaration  upon  the  ori- 
ginal debt,  leaving  the  renewal  and  the  satisfaction  of  the 
condition,  if  any,  to  be  proved  in  evidence ;  but  the  new 
promise  may  be  stated  in  the  declaration  conditionally  ac- 
cording to  its  terms,  with  averments  of  the  satisfaction  of  • 
the  condition,  and  of  all  matters  of  fact  necessary  to  show 
that  the  debt  is  revived  absolutely  {e) .  The  issue  taken  on 
the  plea  of  the  statute,  that  the  cause  of  action  accrued 
within  six  years  before  the  commencement  of  the  suit,  is 
maintained  in  the  affirmative  by  proof  of  the  liability  being 
absolutely  renewed  within  that  time  (/). 

As  the  renewal  of  liability  is,  in  effect,  a  new  cause  of 
action,  it  must  be  complete  before  the  action  is  brought.  A 
renewal  of  a  debt  barred  by  the  statute  by  acknowledgment, 
or  part  payment,  made  after  an  action  is  commenced  to  re- 
cover the  debt,  is  not  sufficient  to  defeat  the  operation  of 
the  statute  against  that  action ;  for  it  will  not  support  the 
issue  taken  on  the  plea  of  the  statute  that  the   cause  of 

(a)  Neoe  y.  Hollands,  18  Q.  B.  262;       Foster,  1  B  &  C.  248,  250 ;  Batsman 

21  L.  J.  Q.  B.  289.  ▼.  Pindsr,  8  Q.  B.  674. 
(6)  Forsyth  V.  Bristows,  8  Ex.  847 ;  («)  See  Lsehmers  v.  Fletcher,  1  C. 

22  L.  J.  Ex.  265.  &M.  623 ;  fFatsrsv.  Earl  o/Thanet, 

(c)  Clarh  v.  Hooper,  10  Bing.  480 ;  2  Q.  B.  767. 
Megginson  v.  Harper,  2  C.  &  M.  822  ;  (/)  See  Tanner  ▼.  SmaH,  6  B.  ft  O. 
Hart  7.  Stephens,  6  Q.  B.  937.  603,  606  j  Bidd  v.  Uoggridge,  2  H.  & 

(d)  Per  Abbott,  jC.J.,    Pittam   v.  N.  667. 
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action  accrued  within  six  years  before  the  commencement 
of  the  soit  (a) . 
Renewal         The  doctrinc  of  a  renewal  of  liability  against  the  operation 
to&T^^  of  the  Statute  of  Limitation,  applies  only  to  actual  debts.  ''  If 
a  man  acknowledges  the  existence  of  a  debt  barred  by  the 
statute,  the  law  has  been  supposed  to  raise  a  new  promise 
to  pay  it,  and  thus  the  remedy  is  revived ;  but  no  such  effect 
can  be  given  to  an  acknowledgment,  where  the  cause  6f 
action  arises  from  the  doing,  or  omitting  to  do  some  act,  at 
a  particular  moment,  in  breach  of  a  contract ''  {b) .     And  it 
seems  that,  in  such  case,  an  express  promise  to  be  respon- 
'    sible  for  the  previous  breach  of  contract,  unless  made  upon 
a  new  consideration^  could  not  be  supported  as  a  new  cause 
of  action  (c). 

Renewal  of  Debts  by  specialty  also  may  be  renewed,  against  the  ope- 
£^,  ^  ration  of  the  statute,  by  acknowledgment.  The  modes  of 
renewing  simple  contract  debts  rest  upon  judicial  decisions, 
though  in  some  respects  regulated  by  statute ;  but  the  modes 
.  of  renewing  debts  by  specialty  are  regulated  entirely  by  sta- 
tute. By  the  3  &  4  Wm.  lY .  c.  42,  s.  5,  it  is  enacted,  as  a  pro- 
viso to  the  operative  clause  above  cited  (d),  ''that  if  any 
acknowledgment  shall  have  been  made,  either  by  writing 
signed  by  the  party  liable  by  virtue  of  such  indenture,  spe- 
cialty, or  recognizance,  or  his  agent,  or  by  part  payment  or 
part  satisfaction  on  account  of  any  principal  or  interest 
being  then  due  thereon,  it  shall  and  may  be  lawful  for  the 
person  or  persons  entitled  to  such  actions  to  bring  his  or 
their  action  for  the  money  remaining  unpaid  and  so  acknow- 
ledged to  be  due  within  twenty  years  after  such  acknow- 
ledgment by  writing  or  part  payment  or  part  satisfaction  as 
aforesaid ;  —  and  the  plaintiff  or  plaintiffs  in  |tny  such  ac- 
tion on  any  indenture,  specialty,  or  recognizance,  may,  by 
way  of  replication,  state  such  acknowledgment,  and  that 
such  action  was  brought  within  the  time  aforesaid,  in  answer 
to  a  plea  of  this  statute.'' 

(a)  Bateman  v.    Pinder,  8  Q.   B.  (c)  Short  y.  McCarthy,  8  B.  &  Aid. 

674.  626  ;   Whilehead  y.  toward,  2  B.  & 

(6)  Per  Lord  Ellenborough,  C.J.,  B.  372. 

Boydell  y.  Drummond,  2  Oamp.  157,  (d)  Sect.  8  ;  Bee  ante^  p.  521. 
162. 
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The  acknowledgment  intended  under  this  section  is  not 
such  an  acknowledgment  as  is  required  for  simple  contracts^ 
which  must  import  a  promise  to  pay  and  create  a  new  cause 
of  action ;  but  any  acknowledgment  of  the  existence  of  the 
debt^  whether  it  does  or  does  not  amount  to  a  promise  to 
pay,  is  sufficient,  and  enables  the  creditor  to  bring  his  ac- 
tion for  the  original  debt,  within  twenty  years  after  such 
acknowledgment  (a) .  And  as  it  is  not  necessary  that  the 
.  acknowledgment  should  be  such  as  to  import  a  promise  to 
pay  the  creditor,  it  seems  that  an  acknowledgment  made 
to  a  third  person  would  be  sufficient  to  satisfy  the  purpose  of 
the  statute  and  to  revive  a  specialty  debt  (b) . 

Where  the  party  originally  liable,  the  debtor  himself,  is 
dead,  there  may  be  three  parties,  each  of  whom  is  liable  to 
the  claims  of  a  specialty  creditor, — ^the  executor  in  respect 
of  the  personalty,  the  trustees  in  respect  of  the  real  estate 
devised  for  payment  of  debts,  and  the  beneficial  devisee  in 
respect  of  the  real  estate  beneficially  devised ;  and  upon  the 
language  of  the  Act  it  has  been  decided  that  each  of  them 
is  a  party  liable  within  the  meaning  of  the  5th  section ;  and 
that  a  payment  or  an  acknowledgment  by  any  one  of  them 
is  a  payment  by  the  party  liable  by  virtue  of  the  specialty, 
and  entitles  the  creditor  to  bring  his  action  against  all  the 
parties  liable  within  twenty  years  after  such  acknowledg- 
ment (c) . 

The  renewal  of  liability  under  this  section  applies  only  to 
money  remaining  unpaid  and  acknowledged  to  be  due,  and 
not  to  liabihty  for  breaches  of  covenants,  or  of  conditions  of 
bonds,  not  resulting  in  money  debts  {d). 

With  respect  to  acknowledgment  and  payment  by  one  of  B«newa]  bj 
several  joint  debtors,  the  law  formerly  was  that  acknow-  J^J^**"^* 
ledgment  or  payment  by  one  revived  the  debt  against  all  {e) ; 

(a)  Moodis  r.  Baunitter,  4  Drew.  Creanoell^  L.  Rep.  2  Eq.  106 ;  86  L. 

482  ;  28  L.  J.  C.  881 ;  anU,  p.  &32.  J.  C.  496. 

{b)  Moodie  v.  Bannister^    mpra ;  (d)  Blair  t.  Ormond,  17  Q.  B.  423 ; 

aiUe,  p.   533 ;   and   see   Howcutt  y,  20  L.  J.  Q.  B.  444 ;  and  see  as  to 

Bonser,  6  Ex.  491,  600 ;  Fortyth  w,  simple  contracts,  a»/«,  p.  642. 
BHstowe,  8  Ex.  347 ;  22  L.  J.  Ex.  (e)   WhUcomb   y.   l^kUing,  Dong. 

256.  662 ;  1  Smith,  L.  0.,  6th  ed.,  666 ; 

(c)  Per  Kindersley,  Y.O.,  Coope  y.  Perham  y.  Raynal,  2  Bing.  306. 
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joint 
debtors. 


and  where  several  persons  were  jointly  and  severally  liable 
for  the  same  debt,  the  acknowledgment  or  payment  of  one 
revived  not  only  the  joint  liability,  but  also  the  several  lia- 
bility of  each  (a). 

Lord  Tenterden^s  Act,  9  Greo.  IV.  c.  14,  s.  1,  enacted 
that  "  where  there  shall  be  two  or  more  joint  contractors, 
or  executors,  or  administrators  of  any  contractor,  no  such 
joint  contractor,  executor,  or  administrator,  shall  lose  the 
benefit  of  the  said  enactments  or  either  of  tbem  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  ac- 
knowledgment or  promise  mcule  and  signed  by  any  other 
or  others  of  them : — ^provided  always,  that  nothing  herein 
contained  shall  alter  or  take  away  or  lessen  the  effect  of 
any  payment  of  any  principal  or  interest  made  by  any  per- 
son whatsoever.'' 

The  effect  of  a  payment  in  renewing  the  liability  of  a  joint 
debtor  remaining  unaltered  by  this  enactment  (&),  by  the 
Mercantile  Law  Amendment  Act,  1856,  19  &  20  Vict.  c.  97, 
s.  14,  it  was  enacted,  in  reference  to  the  provisions  of 
the  Acts  21  Jac.  1.,  c.  16,  s.  3,  and  3  &  4  Wm.  IV.,  c.  42, 
s.  3,  that  "  when  there  shall  be  two  or  more  co-contractors 
or  co-debtors,  whether  bound  or  liable  jointly  only  or  jointly 
and  severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor  or  admi- 
nistrator, shall  lose  the  benefit  of  the  said  enactments  or  any 
of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal,  interest,  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co-debtors, 
executors  or  administrators''  (c). 


Capacity  of      As  an  infant  may  contract  a  debt  for  necessaries  supplied 
n^rdebt.'^  to  him  during  infancy,  so  he  may,  during  infancy,  renew  his 
liability  for  such  debt  and  take  it  out  of  the  operation  of  the 
Statute  of  Limitation  {d) . 

A  married  woman,  being  incapable  of  contracting,  is  in- 
capable of  making  a  new  promise  to  renew  her  liability  for 


(a)  Burleigh  v.  Stott,  8  B.  &  C.  86 ; 
Ooddard  v.  Ingram,  3  Q.  B.  839. 
(6)  WyaU  ▼.  ffodton,  8  Bing.  809. 
(c)  See  CockriU  y.  Sparkes,  1  H.  & 


0.699;  82L.  J.  Ex.  118. 

id)  Willing  y.  Smith,  4  E.  &  B. 
180 ;  S.  O.  worn.  Williamt  y.  Smith, 
24  L.  J.  Q.  B.  62  ;  amte,  p.  232. 
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a  debt  incurred  by  her  before  marriage ;  accordingly,  an 
acknowledgment  of  tbe  debt  made  by  a  joint  contractor 
with  her  daring  the  marriage  was  held  not  to  renew  the 
joint  debt  {a) .  So,  payment  of  interest  by  the  wife  duriDg 
the  marriage,  without  the  privity  of  her  husband,  was  held 
not  to  renew  such  debt  as  against  the  wife  or  against  the 
husband  separately ;  but  it  was  said  that  such  payment,  if 
made  by  the  husband  or  with  his  authority,  might  support 
the  inference  of  a  promise  by  him  to  pay  the  debt  in  con- 
sideration of  forbearance  {b). 
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By  the  common  law  if  two  persons  were  mutually  indebted  Eight  of 
in  distinct  debts  no  right  of  set-off  existed  independently  of  ******  * 
agreement ;  a  set-off  of  the  debts  could  be  effected  only  by 
special  agreement  made  by  the  parties  for  that  purpose.  The 
rule  of  equity  followed  the  law,  unless  there  was  some  pecu- 
liar connection  between  the  debts,  beyond  the  mere  fact  they 
were  mutual,  on  which  the  relief  could  be  founded  (c).  Ac- 
cording to  Lord  Mansfield,  *'  natural  equity  says,  that  cross 
demands  should  compensate  each  other,  by  deducting  the  less 
sum  from  the  greater;  and  that  the  difference  is  the  only  sum 
which  can  be  justly  due.  But  positive  law,  for  the  sake  of 
the  forms  of  proceeding  and  convenience  of  trial,  has  said 
that  each  must  sue  and  recover  separately,  in  separate  ac- 
tions'^  (cf). 

This  natural  equity  was  first  recognized  by  positive  law  in  Statutes  of 
the  case  of  the  bankruptcy  of  one  of  the  parties  mutually 
indebted,  in  order  to  obviate  the  hardship  of  the  otter  party 
having  to  pay  his  debts  in  full  to  the  assignees  of  the  bank- 
rupt, whilst  he  had  a  claim  against  the  bankrupt  for  debts  of 


Set-off. 


(a)  Piitam  r.  FoHett  1 B.  &  C.  248. 
{b)  Neve    ▼.    Hollands,  18  Q.  B. 
262 ;  21  L.  J .  Q.  B.  289. 

{e)  Story,  £q.  Jur.  §§  1434^  1436 ; 


see  JBsp.  Stephens,  11  Yes.  24. 

(d)  Green  v.  Farmer t  4  Burr.  2214, 
2220 ;  and  see  Collins  ▼.  Collins,  2 
Burr.  820,  826. 
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Statutes  of  an  equal  or  greater  amount  for  whicli  he  would  only  be  en- 
titled to  a  dividend  under  the  bankruptcy  (a) . 

The  right  of  set-off  applicable  to  debts  in  general  was 
first  given  by  the  statute  2  Geo.  II.  c.  22^  s.  13^  which  en- 
acted that  '^  where  there  are  mutual  debts  between  the  plain- 
tiff and  the  defendant,  or  if  either  party  sue  or  be  sued  as 
executor  or  administrator,  where  there  are  mutual  debts  be- 
tween the  testator  or  intestate  and  either  party,  one  debt 
may  be  set  against  the  other.  **  This  enactment  was  made 
perpetual  by  the  statute  8  Geo.  II.  c.  24,  s.  4,  and  by  s.  6  of 
that  statute  it  was  further  enacted  "  that  mutual  debts  may 
be  set  against  each  other,  notwithstanding  that  such  debts 
are  deemed  in  law  to  be  of  a  different  nature ;  unless  in  cases 
where  either  of  the  said  debts  shall  accrue  by  reason  of  a 
penalty  contained  in  any  bond  or  specialty,  and  in  all  cases 
where  either  the  debt  for  which  the  action  shall  be  brought, 
or  the  debt  intended  to  be  set-off  against  the  same,  shall  ac- 
crue by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown 
how  much  is  truly  and  justly  due  on  either  side;  and  in  case 
the  plaintiff  shall  recover  in  any  such  action  or  suit,  judg- 
ment shall  be  entered  for  no  more  than  shall  appear  to  be 
truly  and  justly  due  to  the  plaintiff,  after  one  debt  being  set 
against  the  other  as  aforesaid." 

The  right  of  set-off  given  by  the  statute  arises  only  in  case 
of  an  action  brought  by  one  of  the  parties  to  the  mutual 
debts ;  in  such  action  the  defendant  may  set-off  debts  due 
to  him  from  the  plaintiff  in  discharge  of  an  equal  amount  of 
the  debt  sued  for,  and,  if  the  debts  thus  set-off  are  equal  to 
the  whole  amount  of  those  claimed  by  the  plaintiff,  there  is  a 
complete  defence  to  the  action.  By  a  rule  of  Court  the  de- 
fence of  a  set-off  must  be  specially  pleaded,  otherwise  the  de- 
fendant is  not  allowed  the  benefit  of  it  (6) . 

A  set-off  cannot  be  made  available  except  by  plea  in  an  ac- 
tion.  A  debtor  is  not  entitled  to  apply  a  set-off  in  reduction 


(a)  See  the  statutes  4  Anne,  c.  17,  18 19,  12  &  13  Vict.  c.  106,  8.  171, 

8.  11,  and  6  Geo.  II,  c.  30,  s.  28,  re-  cited,  ^oW,  p.  663. 

enacted   in    the   same  terms    by  the  (b)  8  Ueg.  Gen.  T.  T.  1853 ;   Ofa- 

Bankrupt    Law    Consolidation    Act,  ham  v.  Partridge,  1  M.  A  W.  895. 
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of  the  amount  of  his  debt^  and  tender  the  balance  only  (a). 
So^  a  debtor  is  not  entitled  to  apply  a  set-off  against  a  debt 
for  which  his  creditor  holds  a  lien  on  property,  so  as  to  dis- 
charge the  property  from  such  lien  (b). 

The  defendant  in  an  action  is  not  obliged  to  avail  himself 
of  a  set-oiSr  to  which  he  may  be  entitled ;  he  may  reserve  it 
for  the  subject  of  a  cross  action ;  or  he  may  avail  himself  of 
it,  by  way  of  set-off,  in  any  subsequent  action  which  the 
plaintiff  may  bring  against  him  (c) .  So,  a  set-off  in  respect 
of  an  equitable  debt  which  might  have  been  pleaded  to  an 
action  at  law  for  defence  on  equitable  grounds  may  be  re- 
served, and  asserted  in  a  subsequent  proceeding  in  a  Court 
of  Equity  (d). 

The  set-off  must  be  due  at  the  time  of  action  brought,  and 
continue  due  until  the  time  of  trial.  Debts  accruing  due 
after  the  commencement  of  the  suit  are  not  within  the  sta- 
tute, and  cannot  be  pleaded  in  bar  of  the  further  mainten- 
ance of  the  action  (e) ;  as  a  promissory  note  falling  due  (/), 
or  a  judgment  recovered,  after  the  commencement  of  the 
suit  (g) ;  and  the  debt  must  continue  due  up  to  the  time  of 
the  trial  (h).  Where  a  debt  accrued  due  from  the  plaintiff  to 
the  defendant  after  judgment  recovered  in  the  action,  a  Court 
of  Equity  refused  an  injunction  to  restrain  proceedings  on 
the  judgment  on  the  ground  of  set-off  (t). 

The  right  of  set-off  exists  solely  by  force  of  the  statute.  What  debt* 
and,  therefore,  only  in  cases,  according  to  the  words  of  the  Object  of* 
statute,  ''where  there  are  mutual  debts  between  the  plain  tiff  *«*"<>^- 
and  the  defendant/^    In  construing  the  statute  the  rule  has 
been  laid  down,  that  it  applies  only  where  the  claims  on  both 
sides  are  liquidated  debts,  or  money  demands,  which  can  be 


(o)  Ante^  p.  45S,  (o).  Sichards  v.  Jamet,  2  Ex.  471. 

(b)  Clarke   v.  Fell,   4  B.  &  Ad.  (/)  Rogereon     v.     Ladbroke,     1 

404.  Bing.  93. 

(o)  See  Lainff  v.  Chatham,  1  Gamp.  (^)  See  Reynolds  y.  Beerling,  3  T. 

252 ;  per  Lord  OampbeU,  L.C.,  Jenmer  B.  188. 

T.  Morris,  3  De  Gt,F,  &  J.  45,  64}  30  (A)  Dendy  v.  Powell,  8  M.  &  W. 

L.  J.  0.  361,  363.  442  ;  JSyton  v.  UttUdaU,  4  Ex.  159 ; 

(d)  Jenner  v.  Morris,  3  De  G.  F.&  and  see  Stockbridge  v.  Sussams,  3  Q. 
J.  45  ;  30  L.  J.  C.  361.  B.  239. 

(e)  Evans  v.  Prosser,  3  T.  R.  186  ;  (i)  Afawy.  Ulyatt,  81  L.  J.  C.  83. 
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Whatdebts  ascertained  with  certainty  at  the  time  of  pleading  and  with- 
subject  of  oat  a  jury^  and  that  it  is  not  applicable  where  the  claim  on 
*®*'*^  •       either  side  is  for  unliquidated  damages  (a). 

According  to  this  rule  the  following  claims  have  been  de- 
cided not  to  be  within  the  statute ;  and  they  can  neither  be 
set-off  against  other  debts,  nor  have  otherdebts  set-off  against 
them  : — The  claim  against  a  surety  upon  a  guarantee  for  the 
debt  of  a  third  person  (fc).  A  claim  under  a  contract  of  in- 
demnity against  actions,  damages  and  costs  (c)  ;  except  as 
to  the  claim  for  costs  and  expenses  actually  paid  or  incurred 
to  a  liquidated  amount  {d) .  A  claim  by  an  accommodation 
acceptor  of  a  bill  of  exchange  against  the  person  for  whose 
accommodation  it  was  accepted,  to  be  indemnified  against 
having  been  compelled  to  pay  the  bill  (e) ;  except  as  to  the 
amount  of  the  bill  and  interest,  which  is  a  liquidated 
sura  (/).  A  claim  for  not  accepting  a  bill  of  exchange  for 
the  price  of  goods  sold  according  to  the  contract  of  sale,  be- 
fore the  credit  given  by  the  bill  has  expired  {g).  A  claim  for 
damages  by  the  master  of  a  ship  against  the  charterer  for 
delaying  the  ship ;  not  being  demurrage  for  which  the  price 
is  fixed  by  the  terms  of  the  charter-party  {h) .  A  claim  against 
an  underwriter  on  a  policy  of  marine  insurance  for  a  loss  (i) ; 
an  adjustment  of  the  loss  at  a  fixed  sum  before  action  does 
not  render  a  set-off  admissible,  if  the  action  is  brought  upon 
the  policy  for  unliquidated  damages,  because  the  adjustment 
operates  only  as  an  admission,  and  prima  facie  evidence, 
of  the  amount  of  the  loss  (j).   A  set-off  may  be  pleaded 


(a)  Per  Tindal,  C.J.,  Morley  r. 
/n^/w,  4  Bing.  N.  C.  58,  71  ;  Hard- 
ctutle  Y.  Nethirwoodf  5  B.  &  Aid.  93, 
95. 

{b)  Crawford  r.  Stirlinfff  4  Esp. 
206  ;  Morley  v.  In^lU,  4  Bing.  N.  0. 
58  ;  WUlianu  v.  Fiight,  2  Dowl.  N. 
S.  11 ;  and  see  HutcMnton  v.  Sidney ^ 
10  Ex.  438. 

{c)  Atwooll  Y.  AtwooU,  2  E.  &  B. 
23  ;  22  L.  J.  Q.  B.  287. 

id)  BrotDH  V.  Tibbits,  11  C.  B.  N. 

5.  865;  81  L.J.  C.  P.  206. 

(e)  Hardcastle  v.  Neth^ruyoody  5  B. 

6,  Aid.  93. 


(/)  Crampton  v.  Walker,  8  £.  & 
K.  321 ;  80  L.  J.  Q.  B.  19. 

{ff)  Rntekinton  ▼.  Beid,  3  Camp. 
829. 

(A)  Seeger  y.  Duthie,  8  C.  B.  N. 
S.  45 ;  29  L.  J.  G.  P..  253 ;  and  see 
Bom  y.  Betuvsan,  9  G.  &  P.  709. 

(t)  Grant  t.  Royal  Exchange  A»9, 
Co,  5  M.  &  S.  439 ;  Thornton  ▼.  Rsd- 
man,  11  M.  &  W.  487;  CattelU  t. 
Boddington,  1  £.  &  B.  66,  879;  22 
L.  J.  Q.  B.  5 ;  BeekwUh  r.  Bullen,  8 
E.  &  B.  682 ;  27  L.  J.  Q.  B.  162. 

[j)  Luckie  v.  Bushbg,  13  0.  B. 
864 ;  22  L.  J.  G.  P.  220. 
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to  a  debt,  notwithstanding  the  defendant  contracted  to  pay 
it  in  ready  money  (a). 

There  are  certain  cases  in  which  the  plaintiff  may  frame  Claims 
his  cause  of  action  as  a  claim  for  unliquidated  damages  for  J^^^^^ 
a  wrong,  or  may  waive  the  wrong  and  claim  a  liquidated  ei*^«  ^^^ 
debt  or  sum  of  money,  being  the  money  received  by  the  de-  damages, 
fendant  by  means  of  the  wrong ;  and  thus,  upon  precisely 
the  same  state  of  facts,  the  plaintiff  may  exclude  or  admit  a 
set-off  being  pleaded  against  his  claim  according  to  the 
ground  chosen  by  him  for  his  cause  of  action  (A).  The  plain- 
tiff remitted  to  the  defendant  a  bill  of  exchange  for  the  special 
purpose  of  paying  the  amount  over  to  a  third  person  on  the 
plaintiff's  account,  and  the  defendant  discounted  the  bill,  but 
did  not  pay  over  the  proceeds  according  to  his  instructions  ; 
it  thus  became  open  to  the  plaintiff  to  bring  a  special  action 
for  the  breach  of  the  undertaking  of  the  defendant,  or  to 
claim  the  proceeds  of  the  bill  as  money  received  by  the  de- 
fendant to  his  use,  and  he  adopted  the  latter  form  of  ac- 
tion ;  it  was  held  that  the  defendant  might  plead  a  set-off  in 
the  action,  although  he  would  not  have  been  able  to  do  so 
in  an  action  framed  for  the  breach  of  contract  (c).  But 
where  the  claim  of  the  plaintiff  is  substantially  a  debt,  and 
he  has  no  option  to  treat  it  otherwise,  he  cannot  by  merely 
framing  his  action  for  a  breach  of  a  special  contract,  claim- 
ing damages  instead  of  a  liquidated  debt,  exclude  the  de- 
fendant from  the  benefit  of  a  set-off  {d) . 

Where  the  claim  of  the  plaintiff  consists  partly  of  a  liqui-  Claims 
dated  debt   and   partly  of  unliquidated  damages,  the  de-  J^^S' 
fendant  may  sever  so  much  of  the  plaintiff's  claim  as  is  partly  ^^^ 

,  '/XT  damages. 

liquidated,  and  plead  a  set-off  as  to  that  portion  (e).  In  an 
action  by  the  accommodation  acceptor  of  a  bill  of  exchange 
for  indemnity,  claiming  the  amount  of  the  bill  and  interest 


(a)  Eland  v.  Karr,  1  East,  375  ;  (c)  Thorpe  v.  Thorpe,  8  B.  &  Ad. 

CornfoHh  r.  RiveU,  2  M.  &  S.  510  ;  580. 
see  Clarke  ▼.  Fell,  4  B.  &  Ad.  404.  {d)  Birch  ▼.  Depeyeter,  4  Camp. 

(h)   See  ante,   p.   48  ;    Thorpe  v,  385  ;  and  see  Groom  v.  Wett,  8  A.  A 

Thorpe,  3  B.  &  Ad.  580 ;   Colson  v.  E.  758 ;  Crampton  v.  Walker,  3  E.  & 

lUfelch,  1  Esp.  379  ;  Hill  v.  SmiA,  12  E.  321 ;  30  L.  J.  Q.  B.  19. 
M.  &  W.  618,  631.  («)  Crampton  ▼.  Walker,  supra. 
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which  he  had  been  compelled  to  pay  and  also  special  da- 
mage in  payment  of  the  costs  of  an  action,  a  plea  of  set-oflF 
confined  to  the  amoont  of  the  bill  and  interest  was  held 
good  (a).     In  an  action  for  indemnity  against  costs  in  an 
action^  claiming  a  certain  sum  as  costs  paid^  a  plea  of  set- 
off may  be  pleaded  to  that  part  of  the  claim  (b). 
Debtbflired     A  debt  barred  by  the  Statutes  of  Limitation  before  the 
of  Limit*-  commencement  of  the  suit  will  not  support  a  plea  of  set- 
tion.  ^ff  ^^j .  |jy^  ^j^^  statute  must  be  pleaded  specially  in  replica- 

tion to  a  plea  of  set-off  of  such  debt^  and  cannot  be  made 
available  under  a  mere  traverse  of  the  debt  (d). 
Debt  dis-         So,  a  debt  discharged  by  bankruptcy  before  action  can- 
bi^^^    ^  not  be  set-off;  and  that  answer  to  the  set-off  must  also  be 
™P^-       specially  replied  (e). 

Debt  dia-        A  debt  may  be  the  subject  of  a  plea  of  set-off,  although 
executioiu^  the  debtor  has  been  taken  in  execution  for  it,  and  remains 
in  custody ;  but  not  after  the  debtor  has  been  discharged 
from  execution  (/ ). 

The  debts        The  debts  must  be  mutual,  that  is,  between  the  same 

mutual:—  parties  in  the  same  right.     In  an  action  brought  by  the 

Joint  and    plaintiff  for  a  debt  to  which  he  is  solely  entitled  the  de- 

debts.         fendant  cannot  set  off  a  debt  due  to  him  from  the  plaintiff 

jointly   with   another;  and   this  objection  may  be  raised 

under  a  traverse  of  the  set-off  {g).    So,  in  an  action  brought 

by  all  the  partners  of  a  firm  for  a  debt  due  to  the  fiirm,  the 

defendant  cannot  set-off  a  debt  due  to  him  from  one  of  the 

partners  separately  {h) ;  unless  under  a  special  agreement 

with  all  to  that  effect  (i).     But  a  defendant  may  plead  that 

the  debt  sued  for  was  due  from  himself  and  another  jointly, 

and  a  set-off  of  debts  due  to  them  jointly  from  the  plaintiff  (j) ; 

and  a  defendant  may  set-ofi  a  debt  due  upon  a  joint  and 


(a)  Crampton  v.  Walker^  8  E.  &  E.  Peacock  r.  Jeffhry,  1  Taunt.  426. 
821  ;  80  L.  J.  Q.  B.  19.  (^)  Arnold   t.  Bainbrigge,  9  Ex. 

(6)  Brown  ▼.   TihhiU,  11  0.  B.  N.  153. 
S.  855  ;  31  L.  J.  0.  P.  206.  (A)  France  y.  WTdte,  6  Bing.N.  C. 

(c)    Walker  ▼.  Clements,  15  Q.  B.  83  ;  Gordon  v.  EUU,  2  C.  B.  821. 
1046.  (i)  See    Kinnerley    v.     ffosaaehy 

{d)  Chappie  V.  Durtton,  1 0.  &  J.  1.  2  Taunt.  170. 

(e)  Ford  r.  Domford,  8  Q.  B.  583.  (J)  Siackwood  v.  i>iM»»,  8  Q.  B. 

(/)  Jaques  V.  Withy,  1  T.  R.  657 ;  822. 
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several  promissory  note  made  to  him  by  the  plaintiff  and 
others  {a),  or  a  joint  and  several  bond  (b).  Also  a  debt  due 
to  or  from  the  survivor  of  joint  creditors  or  debtors  may 
be  set-off  against  a  debt  to  which  he  was  originally  a  sole 
party  (c). 

By  the  C.  L.  P.  Act,  1860,  23  &  24  Vict.  c.  126,  s.  19,  Action  by 
"  Every  action  may  be  brought  in  the  name  of  all  the  persons  piaimiffg, 
in  whom  the  legal  right  may  be  supposed  to  exist ;  and  judg-  J"^^*^ 
ment  may  be  given  in  favour  of  the  plaintiffs  by  whom  the  titled. 
action  is  brought,  or  of  one  or  more  of  them,  or,  in  case  of 
any  question  of  misjoinder  being  raised,  then  in  favour  of 
such  one  or  more  of  tbem  as  shall  be  adjudged  by  the  Court 
to  be  entitled  to  recover.''     And  by  s.  20,  "  Upon  the  trial 
of  such  cause  a  defendant  who  has  therein  pleaded  a  set-off 
may  obtain  the  benefit  of  his  set-off  by  proving  either  that 
all  the  parties  named  as  plaintiffs  are  indebted  to  him,  not- 
withstanding that  one  or  more  of  such  plaintiffs  was  or  were 
improperly  joined,  or  on  proving  that  the  plaintiff  or  plains 
tiffs  who  establish  their  right  to  maintain  the  cause  is  or  aie 
indebted  to  him.'' 

Debts  in  respect  of  which  a  husband  and  wife  must  be  Debts  to  or 
made  joint  parties  in  an  action  cannot  be  set  off  agaii^st  |,^^J^^"*" 
debts  to  which  the  husband  is  a  sole  party.     Where  the  ^^®- 
husband  has  the  right  of  suing  either  in  his  own  name  or  of 
joining  that  of  his  wife,  by  suing  in  his  own  name  he  would 
let  in  a  set-off  in  respect  of  debts  due  from  him  alone,  and 
by  suing  in  the  name  of  himself  and  wife  he  would  let  in  a 
set-off  of  debts  due  from  himself  and  her  in  her  right  {d) . 

If  a  person  is  a  party  to  an  action  in  a  representative  Debts  to  or 
character,  as  an  executor  or  administrator,  a  plea  of  set-off  t^andlid- 
is  not  admissible  in  respect  of  debts  to  which  he  is  a  party  ^^tra- 
in  his  own  right  (e) .     And  conversely,  if  a  person  is  a  party 
to  an  action  in  his  own  right,  a  plea  of  set-off  is  not  admis- 
sible in  respect  of  debts  to  which  he  is  a  party  in  the  cha- 
racter of  executor  or  administrator  (/ ). 

(a)  Owen  v.  Wilkinson,  5  C.  B.  N.  (d)  See  ante,  p.  240 ;  Burrough  r. 

8.  526 ;  28  L.  J.  G.  P.  8.  Moss,  10  B.  k  C.  558 ;  Field  r.  Allen, 

(6)  ScePletcher  v.  Difche,  2T. R.  32.  9  M.  &  W.  6»4. 

ic)  Slipper  v.    Stidtione,  5  T.  R.  (e)  Bishop  v.  Church,  3  Atk.  691. 

493 ;  French  v.  Andrade,  6  T.  R.  682  ;  (/)  Hutchinson  v.  Sturges,  Willes 

see  ante,  p.  215.  261,  263. 
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Dobto  to  OP  The  statute  of  set-off  expressly  provides  tliat  '*  If  either 
tatororin-  party  sue  OF  be  sued  as  executor  or  administrator,  where 
testate.  there  are  mutual  debts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other."  It 
has  been  decided  that  in  order  to  become  the  subject  of  set- 
off within  the  statute,  the  debts  must  have  been  due  to  or 
from  the  testator  or  intestate  in  his  lifetime,  and  that  debts 
accruing  to  or  against  the  executor  or  administrator  since 
the  decease,  cannot  be  set-off  against  the  debts  accrued  in 
the  lifetime  of  the  testator  or  intestate.  Thus,  in  an  action 
by  an  executor  or  administrator  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,  as  executor  or  admi- 
nistrator, and  upon  accounts  stated  between  them,  the  de- 
fendant cannot  set-off  debts  due  to  him  from  the  testator 
or  intestate  in  his  lifetime  (a).  So,  in  an  action  against  an 
executor  for  a  debt  due  to  the  plaintiff  from  the  testator, 
the  defendant  cannot  set-off  a  debt  which  accrued  due  to 
him,  as  executor,  since  the  death  of  the  testator  (&).  But 
in  an  action  by  or  against  an  executor,  if  it  appears  on  the 
pleadings  that  the  debts  sued  for  were  those  of  the  testator 
in  his  lifetime,  the  set-off  may  be  supported  as  within  the 
statute ;  as  perhaps  in  the  case  of  a  debt  due  upon  an  ac- 
count stated  with  the  executor  in  respect  of  such  debts  (c). 
fr *^*b^'  Where  assignees  of  a  bankrupt  sue  upon  causes  of  action 
rupt.  accruing  to  them  as  assignees  since  the  bankruptcy,  the  de- 

fendant cannot  set-off  debts  due  to  him  from  the  bankrupt 
before  the  bankruptcy  {d)  •  But  under  the  mutual  credit 
clause  of  the  Bankrupt  Law  Consolidation  Act,  1849,  it  is 
held  that  if  the  assignees  sue  in  respect  of  a  credit  given  to 
the  defendant  by  the  bankrupt  before  the  bankruptcy,  though 
accruing  due  to  them  since,  a  set-off  in  respect  of  a  credit 
given  to  the  bankrupt  may  be  pleaded  (e). 
£?omOTm-°'      Upon  the  winding  up  of  a  company  with  limited  liability 

panies. 

(a)   Tegetmeyer  v.  Lumley,  Willea,  5th  ed.  1700,  1767. 

264,  n. ;  Schofield  t.  Corbeti^  11  Q.  B.  {d)  Ridovt  ▼.  Brought  Cowp.  133 ; 

779 ;  Rees  v.  Watts,  9  Ex.  696 ;  11  Ex.  Groom  v.  Mealtg,  2  Bing.  N.  C.  138 ; 

410 ;  25  L.  J.  Ex.  30.  Wood  v.  Smith,  4  M.  &  W.  522  j  and 

{b)  Murdallv,  Thellusson,  18Q.B.  aeeOrahamy  Allsopp,  8  Ex.  186. 

857  ;  6  E.  &  B.  976.  (e)  8eepost,  p.  553 ;  HulmeT.  Mng- 

(c)  Ib,\  Blaketley   y.   Smallwood,  glesion,  3  M.  &  W.   80;    Bittlesion 

8  Q.  B.538;  and  see  2  Wms.  Exors.  y,  Timmit,  1  C.  B.  389. 
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under  "the  Companies  Act,  1862''  (25  &  26  Vict.  c.  89), 
a  shareholder,  being  also  a  creditor  of  the  company,  is  not 
entitled  to  set-off  the  amoont  of  calls  which  have  been 
made  upon  him  against  the  dividend  payable  npon  his  debt 
against  the  company,  but  must  pay  the  calls  before  he  has 
any  right  to  receive  a  dividend  with  the  other  creditors; 
in  the  case  of  a  company  not  limited,  under  the  101st  sec- 
tion of  the  statute,  a  contributory  may  be  allowed  by  way 
of  set-off  any  monies  due  to  him  from  the  company  on  any 
independent  dealing  or  contract  with  the  company,  but  not 
any  monies  due  to  him  as  a  member  of  the  company  in  re- 
spect of  any  dividend  or  profit  (a) ,  In  an  action  against 
an  incorporated  company  or  the  public  officer  of  a  banking 
company,  the  defendants  may  plead  a  set-off  in  respect  of 
calls  due  from  the  plaintiff  to  the  company  (b) . 

Since  the  Common  Law  Procedure  Act,  1854, 17  &  1 8  Vict.  DeM«  to  or 
c.  128,  s.  83,  admitting  pleadings  on  equitable  grounds,  it  ^^  ''"*' 
has  been  decided  that  a  plea  of  set-off  on  equitable  grounds 
may  be  pleaded  in  respect  of  a  debt  due  from  the  plaintiff 
to  a  trustee  for  the  defendant ;  and  hence  it  seems  that  a 
similar  plea  in  respect  of  a  debt  due  from  the  real  plaintiff 
on  whose  behalf  the  nominal  plaintiff  is  suing  as  trustee, 
would  be  admissible  (c).  Before  that  statute  the  defendant 
could  not  plead  that  the  plaintiff  sued  as  trustee  on  behalf 
of  a  third  person,  and  a  set-off  in  repect  of  a  debt  due  to 
the  defendant  from  the  latter  (d) ;  nor  could  the  defendant 
plead  a  set-off  of  a  bond  given  by  the  plaintiff  to  a  third 
party  and  assigned  to  the  defendant  (a). 

By  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  set-offf<f 
Vict.  c.  106,  8.  171,  repeating  previous  enactments,  it  isjj^*^^^^'^ 
provided  "  that  where  there  has  been  mutual  credit  given  by  bonimipt. 
the  bankrupt  and  any  other  person,  or  where  there  are  mu- 
tual debts  between  the  bankrupt  and  any  other  person,  the 

(a)  In  re  Ocerend  Oumey  and  Co.^  S.  448  ;  80  L.  J.  C.  P.  97 ;  and  see 

35 L.  J.  C.  762  ;  L.  R.  1  Ch.  Ap.  528 ;  Cavendish  ▼.  Qeaves,  24  Beav.  163. 
see  £x  p.  Barrett,  34  L.  J.  B.  41.  {d)  hberg  ▼.  Bowden,  8  £x.  852, 

{h)  Moore  ▼.  Metropolitan  Sewage  oTerruling  Bottomley  ▼.  Brooke  and 

Co,,  8  Ex.  833;  MUvain  y.  Mather^  Rudgt  t.  Birch,  cited  in  1  T.  B.  621, 

5  Ex.  55.  622. 

(c)  Cochrane  ▼.  Oreen,  9  C.  B.  N.  {e)   Wake  v.  Tinkler,  16  Ea«t,  86. 


' 
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Set-off  of    Court  stall  state  the  account  between  them,  and  one  debt 

mutual  ere-  . 

dits  with  or  demand  may  be  set  against  another^  notwithstanding  any 
^^'  prior  act  of  bankruptcy  committed  by  such  bankrupt  before 
the  credit  given  to  or  the  debt  contracted  by  him,  and  what 
shall  appear  due  on  either  side  on  the  balance  of  such  ac- 
count, and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  and  every  debt  or  demand  hereby  made  prove- 
able  against  the  estate  of  the  bankrupt  may  also  be  set  off 
in  manner  aforesaid  against  such  estate ;  provided  that  the 
person  claiming  the  benefit  of  such  set-off  had  not,  when 
such  credit  was  given,  notice  of  an  act  of  bankruptcy  by 
such  bankrupt  committed." 

Mutual  credits  under  this  section  include  a  wider  range 
of  liabilities  than  the  mutual  debts  which  may  be  set-off 
under  the  general  statute ;  they  include  all  credits  which 
from  their  nature  must  terminate  in  debts  (a).  But  a  claim 
for  unliquidated  damages  arising  from  a  breach  of  contract 
with  the  bankrupt  is  not  a  credit  within  the  enactment  (&). 

A  claim  for  the  price  of  goods  sold  to  the  bankrupt  on 
credit,  before  the  credit  has  expired,  may  be  set-off  under 
the  section  in  an  action  brought  by  the  assignees  against 
the  seller  for  a  debt  due  to  the  estate  (c).  So,  in  an  action 
by  the  assignees  against  the  defendant  for  not  accepting  a 
bill  of  exchange  in  payment  of  goods  sold  to  him  by  the 
bankrupt  in  pursuance  of  the  contract  of  sale,  the  claim  was 
held  to  be  a  credit  given  by  the  bankrupt  to  which  the  de- 
fendant might  plead  a  set-off  in  respect  of  debts  due  from 
the  bankrupt  [d).  But  a  similar  claim  for  the  price  of  goods 
sold,  before  the  credit  has  expired,  is  not  a  debt  within  the 
general  statute  of  set-off  (e). 

Taking  an  acceptance  of  the  bankrupt  from  a  third  person, 
is  a  giving  credit  within  the  statute  (/).  The  defendant 
having  taken  the  acceptance  of  the  bankrupt  before  bank- 
ruptcy and  indorsed  it  away,  but  it  having  been  returned  to 
him  after  the  bankruptcy,  it  was  held  to  be  a  credit  within 

(a)  Rose  y.  Hart,  8  Taunt.  499;  (d)  OUaon  t.  Bell,  1  Bing.  N.  C. 

2  Smith's  L.  C.  5th  cd.  251.  7 13  ;  Groom  y.  West,  8  A.  &  £.  758. 

ih)  Bell  y.   Careif,  8  C.  B.   887;  (e)  See  ante,  p.   548;  Rvtchinson 

Bote  y.  Sime,  1  B.  &  Ad.  521.  y.  Reid,  3  Camp.  329. 

(e)  Atkinson  Y.  Elliott,  7  T.  R.  378.  (/)  Hankeyy.  Smith,  3  T.  R.  607. 
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the  statute  which  might  be  set-off  (a).  Taking  the  accept- 
ances of  third  persons  by  indorsement  from  the  bankrupt  is 
a  giving  credit,  which  may  be  set-off  against  a  debt  due  to 
the  bankrupt  {b) ,  Taking  the  notes  of  a  banker  who  had 
stopped  payment,  without  notice  of  an  act  of  bankruptcy, 
was  held  to  constitute  a  valid  credit  which  might  be  set-off 
against  a  debt  owing  to  the  banker  (c) .  The  acceptance  or 
indorsement  of  a  bill  of  exchange  for  the  accommodation  of 
the  bankrupt  is  a  giving  of  credit  to  him  within  the  sta« 
tute,  which  may  be  the  subject  of  a  set-off  {d) . 

A  composition  deed  under  the  Bankruptcy  Act,  1861,  ss. 
192, 197,  has  a  similar  effect  to  an  adjudication  of  bankruptcy 
dating  from  the  registration  of  the  deed,  so  that  in  an  ac- 
tion by  the  trustees  under  such  deed  against  a  debtor  of  the 
bankrupt,  the  defendant  may  set-off  all  debts  proveable 
against  the  estate,  and  all  credits  given  to  the  bankrupt, 
under  the  above  section  of  the  Bankrupt  Law  Consolidation 
Act;  thus,  rent,  being  proveable  for  a  proportionate  part 
up  to  the  day  of  adjudication  under  the  Bankruptcy  Act, 
1861,  may  be  set-off,  in  such  action  by  the  trustees,  for  a  pro- 
portionate part  up  to  the  registration  of  the  deed  {e). 
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Tes  discharge  of  debts  and  liabilities  arising  from  contract  Discharge 
by  bankruptcy  is  now  regiilated  by  ^'  the  Bankruptcy  Act,  ^  ^"^om 
1861,''  24  &  25  Vict.  c.  134.     By  s.  161,  it  is  enacted  that,  XSmT 
''  The  order  of  discharge  (substituted  by  this  Act  for  the  P"*^** 
certificate  of  conformity,  granted  with  the  same  effect  under 


(a)  ColUnt  y.  Jones,  10  B.  &  C 
777  ;  Bolland  ▼.  Nash,  8  B.  &  C.  105- 

(6)  Alsager  v.  Currie,  12  M.  &  W- 
751  ;  see  Tomnff  t.  Bank  of  Bengal, 
1  Moore,  P.  C.  150. 

(c)  Hawkins  v.  Whitten,  10  B.  k 
C.  217;  Dickson  Y.  Cass,  1  B.  &  Ad. 
343  ;  and  see  Dickson  v.  Evans,  6  T. 


R.  57 ;  Fair  t.  M'lver,  16  East,  130; 
Porster  v.  WHeon,  12  M.  k  W.  191. 

(d)  Smith  ▼.  Hodson,  4  T.  R.  211  ; 
JTulme  y.  Muggleston,  3  M.  &  W.  30 ; 
Russell  V.  Bell,  8  M.  &  W.  277  j 
BiWeston  t.  Timmis,  1  C.  B.  389. 

{e)  Stanger  v.  Miller,  L.  Rep.  1 
Ex.  58  ;  35  L.  J.  Kx.  49. 
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the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict, 
c.  106)  shall,  upon  taking  effect,  discharge  the  bankrupt 
from  all  debts,  claims,  or  demands,  proveable  under  his 
bankruptcy.,  save  as  herein  provided  (the  saving  refers  to 
the  cases  under  s.  159,  in  which  the  order  of  discharge  may 
be  made  subject  to  conditions);  and  if  thereafter  he  shall  be 
arrested,  or  any  action  shall  be  brought  against  him  for  any 
such  debt,  claim,  or  demand,  he  shall  be  discharged  upon 
entering  an  appearance,  and  may  plead  in  general  that  the 
cause  of  action  accrued  before  he  became  bankrupt.'' 

By  force  of  the  above  enactment  the  order  of  discharge 
operates  to  discharge  all  debts,  claims,  and  demands  prove- 
able under  the  bankruptcy,  and  may  be  pleaded  in  bar  to 
any  action  brought  for  them.  It  may  be  pleaded  to  actions 
commenced  before  the  order  was  obtained  (a);  but  if  the 
bankrupt  neglects  to  plead  it,  and  the  plaintiff  obtains  judg- 
ment, it  cannot  be  pleaded  to  an  action  afterwards  brought 
upon  the  judgment  {b).  A  mere  adjudication  of  bankruptcy 
against  the  defendant  and  proof  of  his  debt  by  the  plaintiff 
under  the  bankrupty  is  no  defence  to  an  action  for  the  debt 
either  on  legal  or  equitable  grounds,  but  is  only  ground  for 
an  application  to  the  Court  to  stay  proceedings  in  the  ac- 
tion (<?). 

What  debts,  claims,  and  demands,  are  proveable  under 
the  bankruptcy  and,  therefore,  discharged  by  the  order  (those 
being  convertible  terms  (rf),  are  further  particularly  described 
in  other  sections  of  the  Act  (see  the  Bankruptcy  Act,  1861, 
ss.  144-156),  and  in  previous  enactments  (see  the  Bankrupt 
Law  Consolidation  Act,  ss.  172-181).  The  full  discussion  of 
those  enactments  is  beyond  the  scope  of  the  present  work, 
and  will  be  found  in  works  especially  devoted  to  the  law  of 
bankruptcy;  it  will  be  sufficient  here  to  notice  generally 
some  of  the  principal  claims  arising  from  contracts  which, 
being  proveable,  are  discharged  by  bankruptcy. 


Debti  con-      Formerly,  a  debt  contracted  subsequently  to  the  act  of 

tracted 


Claims 
provfttble 
in  bank- 
ruptcj. 


(a)  Rarria  y.  JameSf  9  East,  82. 
{b)  Toddy,  Maxjield,  6 B.  & C.  105. 
(c)  12  k  \i  Yict.  c.  106,  a.  182  ; 
UarleifY.  Oreenwoodf  5  B.  &  Aid.  95  ; 


Spencer  r.  Demett,  4  H.  &  C.  127 ;  85 
L.  J.  Ex.  73  ;  L.  Bep.  1  £x.  123. 

(<0  Bamford  t.   Burrell,  2  B.  & 
P.  1,  11. 
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bankruptcy  was  not  proveable  (a).  But  now  by  "  the  Bank-  after  act  of 
rupt  Law  Consolidation  Act,  1849/'  ]2  &  18  Vict.  c.  106,^;^. 
s.  165,  (incorporating  46  Geo.  Ill,  c.  135,  s.  2),  it  is  enacted 
*'that  every  person  with  whom  any  bankrupt  shall  have 
really  and  bond  fide  contracted  any  debt  or  demand  before  the 
issuing  of  the  fiat  or  the  filing  of  the  petition  for  adjudica- 
tion of  bankruptcy  shall,  notwithstanding  aiiy  prior  act  of 
bankruptcy  committed  by  such  bankrupt,  be  admitted  to 
prove  the  same,  as  if  no  such  act  of  bankruptcy  had  been 
committed,  provided  such  person  had  not,  at  the  time  the 
same  was  contracted,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed.'' 

Formerly,  also,  only  debts  absolutely  due  and  certain  in 
amount  before  the  act  of  bankruptcy,  (or  subsequently  to 
46  Geo.  Ill,  c.  135,  before  the  filing  of  the  petition)  could 
be  proved ;  consequently,  debts  payable  at  a  time  then  future, 
and  debts  payable  upon  a  condition  or  contingency  not  then 
fulfilled,  and  liabilities  not  then  liquidated  and  ascertained, 
were  not  proveable,  and  therefore  not  discharged  by  the 
bankruptcy ;  but  by  various  enactments  from  time  to  time 
made  these  various  kinds  of  debts  have,  for  the  most  part, 
been  rendered  proveable,  and  are  now  discharged  by  a  cer- 
tificate or  order  of  discharge  in  bankruptcy. 

A  debt  payable  at  a  future  time  which  has  not  elapsed  Debt*  not 
at  the  time  of  the  act  of  bankruptcy,  as  a  bill  or  note  SfJti^^^f 
not  then  due,  was  originally  not  proveable  (b) ;  but  now  by  ^**«*o^ 
the  Bankrupt  Law  Consolidation  Act,  1849,  s.   172,  (fol- nipioj. 
lowing  7  Geo.  I.  c.  31),  it  is  enacted  ''  that  any  person  who 
shall  have   given   credit  to   the  bankrupt   upon    valuable 
consideration  for  any  money  or  other  matter  or  thing  what- 
soever which  shall    not   have   become  payable  when  such 
bankrupt  committed  an    act  of   bankruptcy,  and  whether 
such    credit  shall  have  been    given    upon  any  bill,   bond, 
note,  or  other  negotiable  security,  or  not,  shall  be  enti- 
tled to  prove  such  debt,  bill,  bond,  note  or  other  security, 
as   if  the  same  was    payable  presently,  and   receive  divi- 


(a)  Bamford  y.  Burrell,  2  fi.  &      in  2 Sir.  867;  Exp,  Satilndia  Com. 
P.  1.  pan^y  2  P.  Wms.  396. 

{b)  CaUowei  r,  Clntlerbuck,  cited 
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dends  equally  with  the  other  creditors,  deducting  only  there- 
out a  rebate  of  interest  for  what  he  shall  so  receire  at  the 
rate  of  five  pounds  per  centum,  per  annum^  to  be  computed 
from  the  declaration  of  a  dividend  to  the  time  such  debt 
would  have  become  payable  according  to  the  terms  upon 
which  it  was  contracted."  Under  this  enactment  a  bill  of 
exchange  is  proveable  against  the  bankrupt  drawer  and  he 
is  discharged  from  the  same,  although  at  the  time  of  the 
bankruptcy  the  bill  had  not  been  refused  payment  by  the 
acceptor  (a) .  A  promissory  note  expressed  to  be  made  for 
value  received  and  payable  with  interest  twelve  months  after 
notice  was  held  to  be  proveable  under  the  bankruptcy  of 
the  maker,  so  that  the  maker  was  discharged  by  his  certifi- 
cate, although  no  notice  had  been  given  at  the  time  of  the 
bankruptcy  {b).  The  rebate  of  interest  to  be  deducted  ap- 
plies only  to  the  dividends  received,  and  not  to  the  amount 
of  the  debt  to  be  proved  (c) . 
Debifpey.  Debts  payable  by  instalments  are  provided  for  by  the 
staLente.  Bankruptcy  Act,  1861,  24  &  25  Vict.  134,  s.  151,  which 
enacts  that  ^'  if  any  bankrupt  shall  have  contracted  before 
the  filing  of  a  petition  for  adjudication,  any  debt  payable  by 
way  of  instalments,  the  creditor  may  prove  for  the  amount 
of  such  instalments  remaining  unpaid  at  the  time  of  such 
petition .'' 
Annuities.  An  annuity  creditor  under  a  mere  personal  contract,  not 
charged  upon  land,  could  formerly  prove  only  for  the  arrears 
of  the  annuity  due  at  the  time  of  the  act  of  bankruptcy, — ^the 
payments  accruing  afterwards  becoming  a  debt  after  the 
bankruptcy,  unless  the  annuity  was  secured  by  a  bond,  and 
the  bond  had  become  forfeited  before  the  act  of  bankruptcy, 
when  the  penalty  might  be  proved  as  a  legal  debt,  and  the 
annuitant  was  allowed  to  recover  to  the  value  of  the  annuity, 
to  be  proved  as  the  debt  (d) .  Now  by  the  Bankrupt  Law 
Consolidation  Act,  1849,  s.  175,  (following  the  6  Geo.  IV. 


(a)  Siarey  t.  Barns,  7  East,  435  ;  (d)  See  Ex  p.  Artit,   2  Ves.  sen. 

and  see  AUagery,  Currie,  12  M.  &  W.  489 ;  Perkins  y.  Kempland,  2  W.  Bl. 

751.  1106;  CotierelT.  Hooke,  Doug.  97; 

{b)  Clayton  r.  OosHn^f   5  B.  &  C.  £x  p.  Le  Compte^  1  Atk.  251  j  JSx  p. 

360.  Thuflewood,  19  Ves.  236. 

(c)  Eof  p.  Rill,  2  Deac.  249. 
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c.  16,  s.  54,  and  the  49  Geo.  III.  c.  121,  s.  17),  it  is  enacted 
"  that  any  annuity  creditor  of  any  bankrupt,  by  whatever 
assurance  the  same  be  secured,  and  whether  there  were  or 
not  any  arrears  of  such  annuity  due  at  the  bankruptcy,  shall 
be  entitled  to  prove  for  the  value  of  such  annuity,  which 
value  the  Court  shall  ascertain,  regard  being  had  to  the  on* 
ginal  price  given  for  such  annuity,  deducting  therefrom  such 
diminution  in  the  value  thereof  as  shall  have  been  caused  by 
the  lapse  of  time  since  the  grant  thereof  to  the  date  of  the 
fiat  or  the  fiHng  of  the  petition  for  adjudication  of  bank- 
ruptcy." 

Policies  of  insurance,  also  bottomry  and  respondentia  Policies  of 
bonds,  being  contingent  debts,  formerly  were  not  proveable  "**"'^*'*^ 
unless  the  contingency  happened  before  the  bankruptcy ;  but 
by  the  Bankrupt  Law  Consolidation  Act,  1849,  s.  174,  (fol- 
lowing the  19  Geo.  II,  c.  32,  s.  2,  and  the  6  Geo.  IV.  c.  16, 
s.  53),  it  is  enacted  '^  that  the  obligee  in  any  bottomry  or 
respondentia  bond,  and  the  assm-ed  in  any  policy  of  insur- 
ance, made  upon  good  and  valuable  consideration,  shall  be 
admitted  to  claim,  and  after  the  loss  or  contingency  shall 
have  happened,  to  prove  his  debt  or  demand  in  respect 
thereof,  and  receive  dividends  with  the  other  creditors,  as 
if  the  loss  or  contingency  had  happened  before  the  issu- 
ing of  the  fiat  or  the  filing  of  the  petition  for  adjudication  of 
bankruptcy  against  such  obligor  or  insurer.''  Policies  of 
insurance  upon  lives  are  within  this  enactment  (a) . 

With  respect  to  contracts  of  suretyship  the  Bankrupt  Law  Debu  paid 
Consolidation  Act,  1849,  s.  173,  enacts  "that  any  person  ^^"^/^ '*' 
who  at  the  time  of  issuing  the  fiat,  or  of  filing  a  petition  for  i>ankrupt. 
adjudication  of  bankruptcy,  shall  be  surety  or  liable  for  any 
debt  of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the 
sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any 
part  thereof  in  discharge  of  the  whole  debt,  (although  he 
may  have  paid  the  same  after  the  issuing  of  the  fiat  or  the 
filing  of  the  petition  for  adjudication  of  bankruptcy),  if  the 
creditor  shall  have  proved  his  debt  under  the  bankruptcy, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  dividends  and   all  other  rights  under  the  bankruptcy 

(a)  Cox  V.X  ioiard,  1  Doug.  166. 
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which  such  creditor  possessed  or  would  be  entitled  to  in  re- 
spect of  such  proof;  or  if  the  creditor  shall  not  have  proved^ 
such  surety  or  person  liable^  or  bail,  shall  be  entitled  to  prove 
his  demand  in  respect  of  such  payment  as  a  debt  under  the 
bankruptcy,  not  disturbing  the  former  dividends,  and  may 
receive  dividends  with  the  other  creditors,  although  he  may- 
have  become  surety,  liable  or  bail  as  aforesaid,  after  an  act 
of  bankruptcy  committed  by  the  bankrupt,  provided  that 
such  person  had  not,  when  he  became  such  surety  or  bail, 
or  so  liable  as  aforesaid,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed.^' 
Debt*  pay.  Debts  payable  upon  a  contingency,  in  general,  were  ad- 
^i^^P^'^  •  mitted  to  proof  by  6  Geo.  IV.  c.  16,  s.  56,  repeated  by  the 
gency*  Bankrupt  Law  Consolidation  Act,  1849,  s.  177,  which  enacts, 
"  that  if  any  bankrupt  shall,  before  the  issuing  of  the  fiat  or 
filing  of  a  petition  for  adjudication  of  bankruptcy,  have  con- 
tracted any  debt  payable  upon  a  contingency  which  shall  not 
have  happened  before  the  issuing  of  such  fiat  or  the  filing  of 
such  petition,  the  person  with  whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  apply  to  the  Court  to  set  a  value 
upon  such  debt,  and  the  Court  is  hereby  required  to  ascertain 
the  value  thereof,  and  to  admit  such  person  to  prove  the 
amount  so  ascertained  and  to  receive  dividends  thereon ;  or 
if  such  value  shall  not  be  so  ascertained  before  the  con- 
tingency shall  have  happened,  then  such  person  may,  after 
such  contingency  shall  have  happened,  prove  in  respect  of 
such  debt,  and  receive  dividends  with  the  other  creditors, 
not  disturbing  any  former  dividends ;  provided  such  person 
had  not  when  such  debt  was  contracted,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed." 
Liability  to  ^^  ^^^  construction  of  this  enactment  a  distinction  has 
pay  money  been  taken  between  contingent  liabilities  which  may  never 

upcm  a  con*  ^  •'  , 

tingoncy.  become  debts,  and  debts  payable  on  a  contingency ;  and  it 
has  been  held  that  the  latter  only  are  proveable  under  it  (a). 
Liabilities  of  the  former  kind  are  provided  for  by  s.  178, 
which  enacts  ^'That  if  any  trader  who  shall  become  bank- 
rupt after  the  commencement  of  this  Act  shall  have  con- 

(a)  Minton  y.  Aoraman,  2  C.  B.       N.C.  578;    South  Staffordshire  Jty, 
d67,  409  ;  Ex  p.  Marshail,  1  Mont.       Co.  v,  Bumtide^  5  Ex.  129. 
&  Ayr.  145  ;  Abbott  v.  Hickn,  5  Bing. 
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tracted,  before  the  filing  of  a  petition  for  adjudication  of 
bankruptcy,  a  liability  to  pay  money  upon  a  contingency 
which  shall  not  have  happened,  and  the  demand  in  respect 
thereof  shall  not  have  been  ascertained  before  the  filing  of 
such  petition,  in  every  such  case,  if  such  liability  be  not 
proveable  under  any  other  provision  of  this  Act,  the  person 
with  whom  such  liability  has  been  contracted  shall  be  ad- 
mitted to  claim  for  such  sum  as  the  court  shall  think  fit ; 
and  after  the  contingency  shall  have  happened,  and  the  de- 
mand in  respect  of  such  liability  shall  have  been  ascertained, 
he  shall  be  admitted  to  prove  such  demand,  and  receive 
dividends  with  the  other  creditors,  and,  so  far  as  practicable, 
as  if  the  contingency  had  happened  and  the  demand  had 
been  ascertained  before  the  filing  of  such  petition,  but  not 
disturbing  former  dividends,  provided  "Such  person  had  not, 
at  the  time  such  liability  was  contracted,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed ;  provided  also, 
that  where  any  such  claim  shall  not  have,  either  in  whole  or 
in  part,  been  converted  into  a  proof  within  six  months  after 
the  filing  of  such  petition,  it  may,  upon  the  application  of 
the  assignees  at  any  time  after  the  expiration  of  such  time, 
and  if  the  court  shall  think  fit,  be  expunged,  either  in  whole 
or  in  part,  from  the  proceedings ''  (a). 

Where  the  defendant  by  deed  assigned  a  policy  of  insu-  Preimum« 
ranee  on  his  life  to  the  plaintiff  to  secure  a  debt,  and  cove-  «P<>»^poi»<T 

*^  -        .  '  ,  ofinsu- 

nanted  to  pay  the  annual  premiums,  and  also  that,  if  he  mioe. 
made  default,  the  plaintiff  might  pay  the  premiums  for  the 
purpose  of  keeping  up  the  policy,  and  that  the  defendant 
would  on  demand  pay  to  the  plaintiff  the  money  so  paid,  it 
was  held  that,  as  to  premiums  becoming  due  after  the  bank- 
ruptcy of  the  defendant,  the  liability  of  the  defendant  on 
those  covenants  was  not  proveable  as  a  liability  to  pay  money 
upon  a  contingency  within  the  above  section  {b).     To  meet 


(a)  Ab  to  when  this  Bection  is  ap- 
plicable, Bee  Mapleg  y.  Pepper,  IB 
C.  B.  189  ;  26  L.  J.  C.  P.  243 ;  Ar- 
noU  y.  Holden,  18  Q.  6.  595 ;  JSojfd 
y.  Bohins,  5  C.  B.  N.  S.  597;  28 
L.  J.  C.  P.  73  ;  White  y.  Corbetty  1  E. 
&  K.  692 ;  28  L.  J.  Q.  B.  228  ;  Greet 
y.  Webb,  5  H.  &  N.  601 ;  General  Dis- 
count Co.  y.  Stokes,  17  C.  B.  N.  S. 


765 ;  34  L.  J.  C.  P.  25 ;  Exp,  Kemp- 
son,  34  L.  J.  Bankr.  21. 

(6)  Toppin  y.  Field,  4  Q.  B.  886; 
Toutiff  y.  Winter,  16  C.  B.  401 ;  £4 
L.  J.  C.  P.  214 ;  Warburg  y.  Tucker, 
5  E.  &  B.  384 ;  E.  B.  k  £.  914 ;  24 
L.  J.  Q.  B.  317  ;  28  »i.  56 ;  affirmed 
in  H.  L.  in  Mitealfe  r.  Hanson,  35  L. 
J.  Q.  B.  225 ;  L.  R.  1  H.  L.  242. 
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this  particular  case  it  was  enacted  by  '*  the  Bankruptcy  Act, 
1861/'  8.  154,  that  ''If  any  bankrupt  shall  at  the  time  of 
adjudication  be  liable  by  reason  of  any  contract  or  promise 
to  pay  premiums  upon  any  policy  of  insurance,  or  any  other 
sums  of  money,  whether  yearly  or  otherwise,  or  to  repay  to 
or  indemnify  any  person  against  any  such  payments,  the 
person  entitled  to  the  benefit  of  such  contract  or  promise 
may,  if  he  think  fit,  apply  to  the  court  to  set  a  value  upon 
his  interest  under  such  contract  or  promise,  and  the  court  is 
hereby  required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to  re« 
ceive  dividends  thereon.*' 
LiabUityon      I*  was  formerly  necessary  that  a  demand,  in  order  to  be 
contract  for  provcable,  should  in  all  cases  be  ascertained  in  amount,  or 
dated  da-     capable  of  being  ascertained  in  amount  without  the  inter* 
™**^"        vention  of  a  jury,  and  not  a  mere  claim  for  unliquidated 
damages  (a).     But  by  "  the  Bankruptcy  Act,  1861,"  s.  153, 
it  is  enacted  that  ''  If  any  bankrupt  shall  at  the  time  of 
adjudication  be  liable,  by  reason  of  any  contract  or  promise, 
to  a  demand  in  the  nature  of  damages  which  have  not  been 
and  cannot  be  otherwise  liquidated  or  asoertained,  it  shall 
be  lawful  for  the  court  acting  in  prosecution  of  such  bank- 
ruptcy to  direct  such  damages  to  be  assessed  by  a  jury, 
either  before  itself  or  in  a  court  of  law,  and  to  give  all  neces- 
sary directions  for  such  purpose;  and  the  amount  of  damagej 
when  assessed,  shall  be  proveable  as  if  a  debt  due  at  the 
time  of  the  bankruptcy ;  provided  that  in  case  all  necessary 
parties  agree,  the  court  shall  have  power  to  assess  such 
damages  without  the  intervention  of  a  jury  or  a  reference  to 
a  court  of  law." 

A  demand  for  damages  consequent  on  a  breach  of  con- 
tract committed  after  adjudication  cannot  be  proved  under 
this  section  (&) .  A  demand  for  damages  for  any  other  cause 
than  a  contract  or  promise  within  the  above  section,  as  for  a 


(a)    Utterwn  y.    Venum,  8  T.  B.  Bing.  209  ;   Woolley  y.  8miih^  8  C.  B. 

589  ;  4   lb,  670 ;  BaniMter  y.  Scott^  610. 

6  T.  B.  489  ;  Hammond  y.  Toulmin^  {b)  jEjc  p.  Mendel,  1  Be  G-.  J,  &  SJ 

7  T.  B.  612  ;    Boorman  y.  Nas^,  9  830;  83  L.  J.B.  14;  JSxp.  Kempson, 
B.  &  G.  145 ;  Gh-een  y.  BickneU,  8  A.  34  L.  J.  B.  21. 

&  £.  701 ;  Atvjood  y.  BcMrtridge^  4 
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trespass  comiDitted^  is  not  proveable^  unless  judgment  has 
been  signed  in  an  action  for  sach  demand^  constituting  a 
debt  contracted,  before  the  filing  of  the  petition  (a) . 

In  those  cases  where  a  plaintiff  has  the  option  of  suing  in 
an  action  of  tort  for  damages  for  a  wrong  committed  by  the 
defendant^  or  of  waiving  the  wrong  and  claiming  the  pro- 
ceeds of  the  wrong  in  the  hands  of  the  defendant  as  a  debt, 
if  the  plaintiff  chooses  to  enforce  his  claim  for  damages, 
the  defendant  cannot  plead  his  bankruptcy,  because  a  de- 
mand of  that  nature  is  not  proveable,  and,  therefore,  not 
discharged  by  bankruptcy  (b) ;  but  if  the  plaintiff  frames 
his  demand  as  a  debt,  the  bankruptcy  of  the  defendant  is  a 
good  defence,  because  such  debt  is  proveable  (c) .  Whenever 
a  claim  is  discharged  by  bankruptcy,  all  the  right  to  special 
damage,  being  accessory  to  and  consequential  on  the  claim, 
is  also  barred  (d), 

(a)  BMnton  r.  Vale,  2  B.  &  C.  Crole,  5  Bing.  63. 
762.  (c)  Johnson  y.   SpUler,  1    Doug. 

(5)  Ants,  p.  48 ;  Parker  y,  Norton,  167  ;  and  see  WooUejf  y.  Smith,  3  0. 

6  T.  R.  695 ;  per  Boiler.  J.,  Utterson  B.  610,  618,  622. 
V.  Vernon,  3  T.  R.  639,  548  j  Oood-  {d)    Van  Sandau  r.  Corehie,  3  B 

title  y .  North,  2  Doug.  584 ;  Parker  y.  &  Aid.  18. 
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Damages  for  Breach  of  Con- 
tract      564 

General  Damage    666 

Nominal  Damage  667 

Special  Damage 669 

Liquidated  Damages  and  Pe- 
nalties   578 

Relief  against  Penalty   676 

Construction  of  Contracts 
as  to  liquidated  Damages 
and  Penalties 678 


Interest  at  Common  Law 684 

by  Statute 687 

Damaffes  on  Contracts  for  the 

sde  of  Goods 689 

for  Non-delivery  of  specific 

Chattel    692 

for  Breach  of  Warranty  ...  698 
on  Contracts   for  the  Sale 

ofLand  696 

for  Costs  of  Actions  caused 

by  Breach  of  Contract  ...  697 


Damages  A  BREACH  of  Contract^  BO  far  as  it  extends^  converts  the 
fo^breacj^®  right  to  the  performance  of  the  contract  into  a  right  to  da- 
of  contract,  magcs,  OF  compensation  in  money,  for  the  non-performance, 
to  be  ascertained  and  recovered  by  means  of  an  action,  un- 
less the  parties  can  agree  as  to  the  satisfaction  of  such  right. 
The  right  of  action  for  damages,  in  point  of  form,  is  regu- 
lated by  the  Law  of  Procedure,  which  is  beyond  the  scope 
of  this  treatise.  The  damages,  forming  the  substance  of  the 
right,  are  measured  and  ascertained  in  amount  according 
to  general  rules  and  principles  of  law,  some  of  which  are 
common  to  all  rights  of  action,  and  some  are  peculiar  to 
those  arising  from  breach  of  contract,  and  may,  therefore, 
be  here  noticed. 

The  damages  recoverable  in  an  action  are  commonly,  and 
conveniently,  distinguished  in  law,  as  gmieral  and  (special 
damages ;  the  former  being  the  necessary  and  immediate 
loss  occasioned  by  the  breach  of  contract  or  other  injurious 
act ;  the  latter  comprising  the  loss  which  may  follow  as  a 
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special  consequence  of  the  breach  of  contract  or  injurious 
act^  beyond  its  necessary  and  immediate  effect. 

It  is  a  rule  of  pleadings  that  if  special  damage  is  in- 
tended to  be  claimed^  it  must  be  stated  with  particularity  in 
the  declaration ;  but  general  damage  requires  no  particular 
mention  (a).  The  object  of  this  rule  is  to  give  notice  to 
the  defendant  of  the  nature  and  extent  of  the  claim  made 
against  him,  in  respect  of  the  special  consequences  of  the 
injury,  of  which  he  might  not  otherwise  be  aware,  in  order 
that  he  may  be  prepared  to  meet  that  claim.  The  claim  of 
general  damages  is  sufficiently  made  known  in  the  state- 
ment of  the  injury,  which  imports  all  its  necessary  and  im- 
mediate effects  {b) .  The  plaintiff  is  not  allowed  to  prove 
for  any  special  damage  which  is  not  claimed  with  sufficient 
particularity  in  the  declaration  (c). 

In  actions  for  breach  of  contract,  the  general  damage  is  General 
commonly  described  as  the  loss  sustained  by  the  plaintiff 
from  theion.performance  of  the  contract;  the  benefit  which 
the  plaintiff  would  have  received  if  the  contract  had  been 
kept  is  the  measure  of  damages  if  the  contract  is  broken  {d). 
This  rule  is  said  to  be  correctly  laid  down  by  Parke,  B., 
thus  : — ^'  The  rule  of  the  common  4aw  is,  that,  where  a  party 
sustains  a  loss  by  reason  of  a  breach  of  contract,  he  is,  so 
far  as  money  can  do  it,  to  be  placed  in  the  same  situation, 
with  respect  to  damages,  as  if  the  contract  had  been  per- 
formed'^ {e) .  But  such  damage  is  to  be  ascertained  by  a 
jury  according  to  certain  rules  of  law  (/). 

In  actions  for  breach  of  contract  the  damages  are  con- 
fined to  those  matters  of  loss  and  detriment  caused  by 
the  breach  of  contract  which  are  in  their  nature  capable  of 


(a)  See  Bo&rman  y.  Nash,  9  T).  & 
0. 145,  152 ;  Rodgers  t.  NowUl,  5  0. 
B.  109. 

{h)  Smith  y.  Thomat^  2  Bing.  N.  C. 
872,  380. 

(c)  1  WmB.  Sannd.  243  c,  n.  (5) ; 
Bartlejf  y.  Herring,  8  T.  B.  130 ;  and 
see  BuUen  and  Leake,  Prec.  PL,  2nd 
ed.,  p.  8. 

{d)  Alder  y.  Keighleg,  15  M.  & 
W.  117,  120 ;  FUtcher  y.    Tayleur, 


17  C.  B.  21 ;  26  L.  J.  C.  P.  65 ;  per 
Erie,  J.,  Simons  y.  Patchett,  7  E.  &  B. 
564,  578. 

{e)  Per  Parke,  B.,  Rohineon  y.  HoT' 
man,  1  Ex.  850,  855;  see  Loch  y. 
Furxe,  L.  B.  1  C.  P.  441.  450,  453 ; 
85  L.  J.  C.  P.  141, 148, 144. 

(/)  See  per  BramweU,  B.,  Bradg 
y.  Oastler,  8  H.  &  C.  112, 124  ;  83  L. 
J.  Ex.  800,  304. 
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QenenJ  being  Specifically  stated  and  appreciated  in  yalue ;  no  da- 
mages  can  be  awarded  for  the  disappointment,  or  annoy- 
ance to  the  feelings,  caused  by  the  breach  of  contract  (a). 
There  is  a  distinction  in  this  respect  between  actions  for 
breach  of  contract  and  actions  for  wrongs  done  to  the  per- 
83n  or  property.  In  the  case  of  wrongs  of  the  latter  kind, 
generally  speaking,  ^'  the  damages  are  entirely  with  the  jury, 
and  they  are  at  liberty  to  take  into  consideration  the  injury 
to  the  party's  feelings,  and  the  pain  he  has  experienced,  as 
for  instance  the  extent  of  yiolence  in  an  action  of  assault ; 
and  many  topics  and  many  elements  of  damage  find  place  in 
an  action  for  tort,  which  have  no  place  whatever  in  an  ordi- 
dinary  action  of  contract'* (A). — ''The  case  of  a  contract  to 
marry  has  always  been  considered  a  sort  of  exception,  in 
which  not  merely  the  loss  of  an  establishment  in  life,  but, 
to  a  certain  extent,  the  injury  to  a  person's  feelings  in  re- 
spect to  that  particular  species  of  contract,  may  be  taken 
into  account"  (c). 

It  is  further  said  that,  ''generally  speaking,  where  there 
are  several  ways  in  which  the  contract  might  be  performed, 
the  damages  are  to  be  estimated  according  to  that  mode 
which  is  least  profitable  to  the  plaintiff  and  the  least  bur- 
thensome  to  the  defendant'-  (cf) . 

The  consideration  given  for  a  pr()mise,  for  breach  of  which 
damages  are  claimed,  is,  in  general,  immaterial  to  the  ques- 
tion of  the  amount  of  damages ;  thus,  in  an  action  for  not 
delivering  goods  according  to  contract,  upon  the  question  of 
damages,  it  was  held  to  be  immaterial  and  inadmissible  for 
the  plaintiff  to  prove  that  the  price  agreed  for  was  greater 
than  the  market  price  by  reason  of  the  undertaking  of  the -de- 
fendant to  deliver  the  goods  at  the  time  specified,  the  only 
question  being  the  loss  sustained  by  the  non-delivery,  which 
depended  solely  upon  the  market  price  of  the  goods  at  the 


(a)  Hamlin  y.  Oreat  Northern  By,  Co.,  26  L.  J.  Ex.  20,  23  ;  1  H.  &  N. 
Co.,  1  H.  &  N.  408 ;  26  L.  J.  Ex.  20.  408,  410  ;  per  WUles,  J.,  SmUh  r, 

(b)  Hamlin  t.  Qreat  Northern  By,  Woodflne,  1  C.  B.  N.  8.  660,  668  ; 
Co.,  26  L.  J.  Ex.  20,  23  ;  1  H.  &  N.  Berry  r.  Da  Coata,  L.  Eep.  1  C.  P. 
408,  410  ;  and  see  EmbUn  y.  Myere^  331 ;  85  L  J.  C.  P.  191. 

6  H.  &  N.  54 ;  30  L.  J.  Ex.  71.  (rf)  Per   Maule,  J.,    Cockbnrn    y. 

(c)  KanUin  y»  Great  Northern  By.  Alexander,  6  C.  B.  791,  814. 
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time  when  the  contract  was  broken  {a) .  But  where  money 
has  been  paid  as  the. consideration  for  a  promise  which  has 
wholly  failed,  as  a  general  rule,  the  money  so  paid  may  be 
recovered  under  an  implied  contract  to  that  effect  {b) . 

There  may  be  claimed  and  assessed  as  damages,  not  only 
the  loss  which  has  already  actually  accrued,  but  also  the 
prospective  loss  which  it  is  reasonably  certain  will  happen 
in  futuro  (c) ;  for  example,  where  the  costs  of  an  action  oc- 
casioned by  the  defendant's  wrong  are  recoverable  as  da- 
mage, the  liability  to  pay  such  costs,  before  they  are  actu- 
ally paid,  may  be  assessed  ((2). 

Every  breach  of  contract,  as  being  an  infringement  of  a  Nominal 
right,  imports  some  damage  in  law ;  so  that,  if  the  plaintiff 
succeeds  in  establishing  a  breach  of  contract,  but  fails  in 
showing  any  appreciable  damage  in  fact  occasioned  by  it,  he 
is  nevertheless  entitled  in  law  to  judgment  for  damages, 
which,  as  they  exist  only  in  name  and  not  in  amount,  are 
called  nominal  [e) .  ^^  Nominal  damages,  in  fact,  mean  a 
sum  of  money  that  may  be  spoken  of,  but  that  has  no  exist- 
ence in  point  of  quantity.''  -They  have  also  been  called  "  a 
mere  peg  on  which  to  hang  costs,"  meaning  thereby  that 
the  plaintiff  may  be  entitled  to  sue  for  nominal  damages  for 
the  purpose  only  of  recovering  his  costs  (/). 

In  an  action  for  the  non-payment  of  a  debt  or  liquidated 
demand  in  money  the  general  measure  of  damages  is  the 
amount  of  the  debt  or  demand,  together  with  the  amount  of 
interest,  if  any  interest  is  payable.  The  damages  for  the 
mere  detention  of  the  debt  beyond  the  day  of  payment  are 
nominal  j  that  is  to  say,  the  creditor  is  entitled  to  bring  an 
action  for  the  detention  of  the  debt,  but  is  not  entitled  to 
recover  more  than  the  amount  of  the  debt  and  interest,  and 


(a)  Brady  y.  OastUr,  8  H.  &  0.  (e)  Marzeiti  t.   Williams,  1  B.  A 

112  ;  33  L.  J.  Ex.  300.  Ad.  416 ;  WUde  v.  Clarkson,  6  T.  R. 

(6)  See  per  Martin,  B.,ii.;  and  see  303;  Warre  v.   Calvert,  7  A.  &  E. 

ante,  p.  60.  143 ;  per  Tindal,   C.J.,    Oodefroy  t. 

(c)  Miehardeon  Y.  Mellieh,  2  Bing.  Jay,  7   Bing.   413,  419;  Sotodon  y. 
229;  Nicklin    y.     Williams,  10  £x.  MilU,SO  L.  J.  Q.  B.  175. 

259 ;  Hodsoll  v.  Stallebrass^  11  A.  &  (/)  Per  Maule,  J.,  Beaumont  v. 

£.  301.  Oreathead,  2  C.  B.  494,  499 ;  and  see 

(d)  See  post,  p.  600.  ante,  p.  472. 
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Nominal  the  costs  of  the  action.  If  he  accepts  payment  of  the  debt 
'  before  commencing  an  action^  he  cannot  afterwards  com- 
mence an  action  to  recover  nominal  damages  merely  for  the 
detention  (a) ;  but  if  he  accepts  payment  after  commencing 
an  action^  he  is  entitled  to  continue  the  action  in  respect  of 
the  nominal  damages^  in  order  to  recover  the  costs  of  his 
suit ;  unless  the  payment  was  accepted  in  satisfaction  of  his 
entire  claim^  including  such  damages  and  costs^  in  which 
case  his  right  of  action  is  completely  discharged  (b). 

In  an  action  by  a  customer  against  a  banker  for  refusing 
to  cash  the  customer's  check,  when  he  was  supplied  with 
funds  for  that  purpose,  the  customer  is  entitled,  at  least,  to 
nominal  damage,  although  he  may  not  be  able  to  prove  any 
real  loss  (c) ;  but  the  jury  may  give  him  substantial  damages 
without  proof  of  actual  loss  (d).  In  an  action  brought  by 
the  plaintiff  to  recover  damages  for  the  breach  by  the  de- 
fendant of  a  promise  to  procure  a  third  party  to  sign  a  cer- 
tain written  guarantee  to  the  plaintiff,  where  it  appeared 
that  the  guarantee,  even  if  signed,  would  have  been  void 
and  of  no  avail  to  the  plaintiff,  so  that  he  sustained  no 
actual  damage  by  reason  of  its  not  having  been  signed,  it 
was  held  that  the  defendant  was  liable  for  the  breach  of 
contract,  but  to  the  extent  of  nominal  damages  only,  upon 
the  principle  above  stated  {e).  The  defendant  by  deed  as- 
signed to  the  plaintiff  a  policy  of  insurance  as  collateral 
security  for  a  mortgage  and  covenanted  to  pay  the  premiums, 
and  in  case  he  should  not,  that  it  should  be  lawful  for  the 
plaintiff  to  do  so  and  add  the  premiums  to  the  mortgage 
debt,  but  the  defendant  did  not  covenant  to  repay  otherwise 
such  premiums  to  the  plaintiff;  the  defendant  having  made 
default  in  paying  the  premiums,  the  plaintiff  paid  them, 
and  sued  the  defendant  for  a  breach  of  covenant ;  it  was  held 
that  he  could  recover  only  nominal  damages  (/). 

The  plaintiff  in  an  action  in  a  local  court,  having  a  jurisdic- 


(a)  Beaumont  t.  Chreathead,  2  C.  B.  (e)  BusheU  y.  Beava%,  1  Bing.  N. 

494.  C.  103. 

(6)  See  ante,  p.  472.  (/)  Brown  ▼.  Price,  4  0.  B*.  N.  8. 

{o)  Marzetti  ▼.  Williams^  1  B,  &  598 ;  27  L.  J.  C.  P.  290 ;  and  see 

Ad.  415.  National  Asturance  Au,  r.  Betty  2 

(d)  Rolin  V.  Steward,  14  C.  B.  595.  H.  &  N.  605  ;  27  L.  J.  Ex.  19. 
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tion  limited  to  cases  in  which  the  sum  or  damages  recovered 
did  not  exceed  £50,  recovered  judgment  for  a  debt  of  £50, 
together  with  a  sum  for  damages  aud  costs;  it  was  held  that 
the  sum  recovered  in  the  action  was  the  debt  of  £50,  and 
that  the  damages  recovered  for  the  detention,  being  merely 
nominal  damages  awarded  for  the  purpose  of  carrying  costs, 
did  not  increase  the  sum  recovered  beyond  the  limits  of  the 
jurisdiction  (a) .  ^ 

If  the  plaintiff  proves  a  cause  of  action  entitling  him  to 
some  damages,  but  the  jury  are  unable  to  ascertain  the 
amount,  the  Court  will  permit  the  plaintiff  to  enter  a  verdict 
for  nominal  damages  (b).  But  in  an  action  on  an  account 
stated  respecting  a  debt,  the  amount  of  which  was  uncertain, 
it  was  held  that  the  plaintiff  was  not  entitled  even  to  nomi- 
nal damages,  because  a  certain  amount  is  essential  in  order 
to  constitute  an  account  stated  (c) . 

A  debt  or  liquidated  money  demand  differs  in  this  respect 
from  a  claim  for  the  detention  of  goods ;  the  wrongful  de- 
tention of  goods  entitles  the  owner  to  substantial  damages, 
and  a  subsequent  delivery  of  the  goods  does  not  affect  the 
claim  for  the  mere  detention,  and  operates  only  in  mitiga- 
tion of  the  damages  claimed  for  the  value  of  the  goods  {<!) . 

Special  damage  includes  the  loss  which  follows  the  breach  Special 
of  contract  as  a  special  consequeuce  under  the  circumstances  **^ 
of  the  case,  over  and  above  the  necessary  and  immediate 
effects  which  are  included  in  the  general  damage.  Thus, 
in  an  action  for  the  breach  of  warranty  of  a  cable  sold  by  the 
defendant  to  the  plaintiff,  which  the  plaintiff  lost  together 
with  an  anchor  fastened  to  it,  the  plaintiff  was  held  entitled 
to  recover  for  the  loss  of  the  anchor  as  special  damage,  over 
and  above  the  loss  of  the  cable  (e). 

The  following  rule  has  been  laid  down  in  the  case  of 
Hadiey  v.  Baxendale  (/) ,  with  reference  to  the  special  conse- 
quences of  a  breach  of  contract  for  which  the  party  breaking 

(a)  Joule  T.  Taylor,  i  Ex.  68.  (d)  See  GriffUhs  t.  Owetty  13  M.  & 

(b)  Feizer.  TAompMrn,!  Taunt.  121.      W.  58. 

(e)  Lane  t.  Hill,  18  Q.  B.  252;  (e)  JBorradaileY.jBruntonySTAVLuU 

21  L.  J.  Q.  B.  818 ;  and  see  ante,  p.       535. 
68.  (/)  9  Ex.  341. 
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Special  the  contract  may  be  held  liable : — ''  Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  shoald  be,  either  such  as  may  fairly  and 
reasonably  be  considered  as  arising  naturally,  i.e.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  Now, 
if  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiff  to  the 
defendant,  and  thus  known  to  both  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a  breach  of  contract 
under  the  special  circumstances  so  known  and  communi- 
cated. But,  on  the  other  hand,  if  these  special  circum- 
stances were  wholly  unknown  to  the  party  breaking  the 
contract,  he,  at  the  most,  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injury  which  would 
arise  generally,  and  in  the  great  multitude  of  cases  not 
'  affected  by  any  special  circumstances,  from  such  a  breach 
of  contract.  For,  had  the  special  circumstances  been  known, 
the  parties  might  have  especially  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damages  in  *that  case  ; 
and  of  this  advantage  it  would  be  very  unjust  to  deprive 
them." 

In  the  case  of  Hadley  v.  Baxendale,  the  owner  of  a  mill 
employed  a  carrier  to  convey  a  broken  shaft  belonging  to 
the  mill  to  be  delivered  to  an  engineer  for  the  purpose  of 
being  repaired,  and  the  carrier  committed  a  breach  of  con- 
tract by  delaying  the  carriage,  thereby  causing  a  delay  in 
repairing  the  shaft,  and  the  stoppage  of  the  mill;  it  was 
held  that  the  mill  owner  was  not  entitled  to  recover  from 
the  carrier  compensation  for  the  loss  occasioned  by  the 
stoppage  of  the  mill,  as  damage  caused  by  his  breach  of  con- 
tract in  delaying  the  carriage  of  the  shaft,  because  the  stop- 
page of  the  mill  was  not  contemplated  by  the  parties  in  making 
the  contract  as  a  consequence  of  the  breach,  and  the  special 
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circumstances  by  which  it  was  brought  about  were  not  com*  Special 
municated  to  or  known  by  the  carrier  (a).  damage. 

The  rule  laid  down  in  the  case  of  Hadley  v.  Bcucendale  has 
been  adopted  in  the  following  cases  : — In  actions  against 
carriers  for  the  non-delivery  of  goods^  it  may  be  assumed, 
in  general^  to  be  within  their  contemplation  that  goods  sent 
may  be  intended  for  sale,  and  accordingly  they  are  held  re- 
sponsible for  the  market  value  of  the  goods  at  the  time  and 
place  at  which  they  ought  to  have  been  delivered ;  so  that 
in  case  of  delay  the  loss  sustained  by  a  fall  in  the  market  is 
recoverable  as  damage^  without  any  special  notice  to  the 
carrier  that  the  goods  were  intended  for  sale  (b).  But  the 
carrier  is  not^  in  general^  responsible  for  the  failure  of  any 
peculiar  purpose  for  which  the  goods  are  intended^  of  which 
he  has  no  notice  (c) .  Thus^  in  an  action  against  a  carrier 
for  delay  in  dehvering  bales  of  cotton  sent  by  him^  it  was 
held  that  the  plaintiff  was  not  entitled  to  recover,  as  the 
natural  consequence  of  such  delay,  the  loss  arising  irom  the 
stoppage  of  his  mill  for  want  of  cotton  to  work  (d).  So, 
where  the  plaintiff  sent  goods  by  the  defendants^  lailway  to 
a  particular  place,  intending  them  to  be  sold  there  by  his 
traveller,  who  went  to  meet  the  goods,  but  failed  to  receive 
them  by  reason  of  the  delay  of  the  defendants  in  the  de- 
livery, whereby  the  sale  was  frustrated ;  it  was  held  that  the 
plaintiff  could  not  recover  as  damages  the  loss  of  profit 
which  he  might  have  made  by  the  sale  through  his  traveller, 
because  such  profit  depended  on  circumstances  peculiar  to 
the  plaintiff  {e).  So,  in  an  action  by  a  passenger  against  a 
carrier  for  failing  to  carry  him  to  the  end  of  the  journey,  it 
was  held  that,  though  he  was  entitled  to  recover  the  costs 
of  completing  the  journey,  he  could  not  recover  as  damage 


(a)  Hadley  t.   Baxendale,   9  Ex.  S.  484 ;  34  L.  J.  Q.  B.  154. 

341.  (c)   WiUon  t.  iMnecuhire  Sf  Yorh- 

{b)  Collard  r.  SotUhScutem  Ry.  shire  Ry.  Co.,  supra  ;  Oreat  Western 

Co.,  7  H.  &  N.  79  ;  30  L.  J.  Ex.  393  ;  Ry.  Co.  t.  Redmayne,  L.  Bep.  1  C.  P. 

Wilson  T.  Lancashire  4*    Yorkshire  329. 

Ry.  Co,,  9  G.  B.  N.  S.  632 ;  30  L.  J.  {d)  Gee  r.  Lancashire  ^  Yorkshire 
C.  P.  232  ;  Riee  t.  Baxendale,  7  H.  Ry.  Co.,  80  L.  J.  Ex.  11. 
&  N.  96  ;  30  L.  J.  Ex.  371  ;  a  Han-  ie)   Great  Western  Ry.  Co.  y.  Red- 
Ian  T.  Great  Western  Ry.  Co.^  6  B.  &  mayne^  L.  Bep.  1  C.  P.  329. 
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Speeial       the  loss  Sustained  throagH  the  special  purpose  of  his  journey 
™**^      being  frustrated  by  reason  of  the  delay  (a) . 

The  defendant  contracted  to  sell  and  deliver  to  the  plain- 
tiff certain  goods  at  an  appointed  time,  knowing  that  they 
were  intended  for  exportation  to  a  foreign  market,  but  de- 
layed the  delivery  of  the  goods  until  a  season  at  which  it  was 
necessary  to  pay  higher  rates  of  freight  and  insurance  for 
exportation  to  that  market;  it  was  held  that  the  increased 
expenses  of  exportation  were  recoverable  as  damages  (6). 
So,  where  goods  were  contracted  to  be  delivered  which  the 
seller  knew  were  intended  to  be  sold  again,  and  he  failed  to 
deliver  them ;  there  being  no  market  at  which  the  buyer 
could  replace  the  goods,  he  was  held  entitled  to  recover 
as  special  damage  his  loss  of  profit  on  resales  which  he  was 
unable  to  complete  (c) .  The  plaintiff,  a  farmer,  contracted 
with  the  defendant  for  the  delivery  of  a  threshing  machine 
at  an  appointed  time,  for  the  purpose  of  threshing  his  wheat 
out  in  the  field,  of  which  the  defendant  had  notice ;  in  con- 
sequence of  delay  in  delivering  the  machine  the  wheat  was 
injured  by  exposure  to  the  weather  and  the  plaintiff  was  ob- 
liged to  carry  and  stack  it  and  dry  it  in  a  kiln ;  in  an  action 
for  the  delay  in  the  delivery  of  the  machine  it  was  held,  ex- 
pressly in  accordance  with  the  rule  laid  down  in  Hadley  v. 
Baxendale,  that  the  plaintiff  was  entitled  to  damages  in  re- 
spect of  the  injury  to  the  wheat  and  the  additional  expenses 
incurred  (d).  The  plaintiff  having  contracted  with  a  third 
party  to  repair  a  machine  by  an  appointed  time,  contracted 
with  the  defendant  for  a  necessary  part  of  the  machine  to 
be  supplied  at  a  time  which  would  enable  him  to  complete 
the  repair,  but  he  did  not  inform  the  defendant  of  the  special 
purpose  for  which  he  required  it;  the  defendant  failed  in 
supplying  the  piece  of  machinery  according  to  his  contract, 
in  consequence  of  which  the  plaintiff  failed  in  completing 
the  repairs  which  he  had  contracted  to  do  and  was  compelled 


.  {a)  ffcmlin  v.  Great  Northern  R^.  (h)  Borriee  t.  Rutehineon,  18  C.  B. 

Co.,  1  H.  &  N.  408 ;  26  L.  J.  Ex.  20;  N.  8.  446 ;  34  L.  J.  O.  P.  169. 

and  see  Pheipe  y.  London  Sf  Norths  {c)  Borriei  t.  ButeMneont  tupra. 

Weetem  By.  Co.,  19  0.  B.  N.  8.  821 ;  (rf)  Smeed  v.  Foord,  28  L.  J.  Q  B. 

84  L.  J.  C.  P.  269.  178  ;  1  £.  &  £.  602. 
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to  pay  damages  for  his  breach  of  contract ;  it  was  held  that^ 
according  to  the  rule  laid  down  in  Hadley  y.  Baxendale,  he 
could  not  recoyer  such  damages  against  the  defendant  (a) . 

It  has  been  suggested^  as  an  addition  to  the  rule  laid  down 
in  Hadley  y.  Baxendale,  that  after  the  contract  has  been 
made^  but  in  the  course  of  the  performance  of  it  and  before 
it  is  actually  broken^  one  of  the  parties  inay  giye  notice  to 
the  other  of  the  special  consequences  which  will  happen 
upon  his  breach  of  contract^  and  so  fix  him  with  the  damages 
which  he  may  occasion  by  persisting  in  breaking  the  con- 
tract after  such  notice  {b). 

An  agreement  may  contain  a  promise  or  undertaking  of  a  Oontnds 
certain  act  or  matter,  and  also  an  express  stipulation  that  in  ^Sd^^?" 
case  of  a  breach  of  the  promise  or  undertakini?  a  fixed  sum  mage*  and 
of  money  shall  be  payable ;  which  sum  will  be  considered 
in  law,  according  to  the  nature  of  the  case,  either  as  liqui- 
dated damages  recoyerable  in  full,  or  as  a  penalty  imposed 
to  secure  the  performance  of  the  contract. 

Familiar  instances  of  liquidated  damages  occur  in  build- 
ing contracts  in  which  the  builder  contracts  to  complete  the 
building  in  an  appointed  time  or  to  pay  a  stipulated  daily  or 
weekly  sum  for  delay  beyond  the  time  appointed  (c) ;  and  in 
charterparties  in  which  a  certain  sum  is  agreed  to  be  paid 
daily  for  demurrage  (d) .  A  familiar  use  of  a  penalty  occurs 
in  bonds,  in  which  instruments  the  penalty  to  be  forfeited 
upon  a  breach  is  generally  fixed  at  double  the  amount  of  the 
sum  secured  by  the  condition  of  the  bond  (e) . 

A  contract  may  merely  stipulate  that  in  case  of  one  of  the 
parties  doing  a  certain  act  he  shall  pay  a  fixed  sum  of  money, 
without  any  absolute  promise  on  his  part  respecting  such 
act ;  the  act  in  question  is  then  not  in  itself  a  breach  of  the 
contract,  but  merely  the  condition  precedent  on  which  the 
money  becomes  payable,  and  the  only  breach  of  such  con- 


(a)  Portman  y.  MiddUton,  4  0.  B.  (e)  Fletcher  t.  Thfeke^  2  T.  R.  82; 

1^.  S.  822 ;  27  L.  J.  G.  P.  281.  Ducktoorik  t.  Alieony  1   M.   &  W. 

(5)  Per  Bramwell«  B.,  Oee  t.  Xaii*  412. 
cashirg  and  Torkthire  By.  Co,,  80  L.  ((Q  See  per  BuUer,  J.,  Fletcher  t. 

J.  Bx.  11,  16 ;  and  see  Bramley  y.  Dyehe,  2  T.  B.  82,  87. 
Chesterton,  27  L.  J.  0.  P.  28.  {e)  See  ante,  p.  82. 
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Liquidated  tract  is  in  not  paying  the  money  (a).  A  farming  lease  Oon- 
^!^^.  tained  a  covenant  that  the  lessee  would  not  sell  or  carry 
'^^  away  from  the  demised  premises  any  hay,  straw,  or  manure^ 

without  the  consent  of  the  lessor,  under  the  increased  rent 
of  £10  for  every  ton  so  sold  or  carried  away;  in  an  action 
upon  that  covenant  it  was  alleged  as  a  breach  that  the  lessee, 
without  the  consent  of  the  lessor,  did  sell  and  carry  away 
hay  and  straw  from  the  demised  premises ;  it  was  held  that 
the  breach  was  not  well  assigned  because  the  lessee  had  a 
right  so  to  carry  away  the  hay  and  straw  upon  payment  of 
the  increased  rent,  and  the  claim  of  the  lessor  was  not  for 
unliquidated  damages  for  a  breach  of  covenant,  but  only  for 
the  increased  rent  (b). 

The  above  distinctions  in  contracts  with  a  stipulated  sum 
payable  on  doing  a  certain  act  have  been  pointed  out  by 
Bramwell,  B.,  as  follows  : — '^  There  are  three  classes  of  co- 
venants of  this  sort :  first,  covenants  not  to  do  particular 
acts,  with  a  penalty  for  doing  them  ; — ^secondly,  covenants 
not  to  do  an  act,  with  liquidated  damages  to  be  paid  if  the 
act  is  done  ; — and,  thirdly,  covenants  that  acts  shall  not  be 
done,  unless  subject  to  a  certain  payment'*  (c). 

Where  the  contract  contains  an  absolute  covenant  or  pro- 
nuse  respecting  a  certain  matter,  together  with  a  stipulation 
for  a  fixed  sum  to  be  paid  on  a  breach,  as  a  penalty  or  liqui* 
dated  damages  according  to  the  nature  of  the  case,  upon  a 
breach  of  the  contract  the  plaintiff,  in  general^  has  an  elec- 
tion ;  he  may  either  bring  an  action  for  the  fixed  sum  stipu- 
lated for  in  that  event,  or  bring  an  action  for  the  specific 
breach  of  the  covenant  or  promise  without  reference  to  the 
sum  stipulated  for,  and  in  the  latter  form  of  action  the  plain- 
tiff may  recover  the  damages  assessed  by  the  jury,  which 
may  be  greater  or  less  than  the  stipulated  sum  (d).  A  lessee 
covenanted  that  he  would  not  lop  any  tree  and  if  he  did  that 


{ay  Zegh  ▼.  LUtiey  6  H.  &  N.  165 ;  Peer$,  4  Burr.  2225,  2228  ;  Surriion 

80  L.  J.  Ex.  25.  T.   Wright,  13  EasI,  848 ;  PinkerUm 

{h)  Legh  t.  LiUie,  supra.  t.  Cation,  2  B.  &  Aid.  704 1  Winder 

.  (e)  Legh  t.  Lillie,  6  H.  &  N.  165,  t.  Trimmer,  1  W.  Bl.  895 ;  and  sea 

171 ;  80  L.  J.  ^X.  25,  28.  per  Sir  E.  Sagden,  L.  J.  C.  \  French 

(d)  Per  I^rd  Mansfield,   Lotpe  v.  ▼.  Macale,  2  Dm.  A^  W.  269,  274^ 
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he  would  pay  a  penalty  of  £20  besides  the  valu9  of  the  tree ; 
in  an  action  on  that  covenant  it  was  charged  as  a  breach  that 
the  lessee  lopped  the  trees,  but  no  breach  was  charged  in 
non-payment  of  the  stipulated  money  ;  it  was  held  that  under 
the  breach  as  framed  the  plaintiff  was  seeking  to  recover  un* 
liquidated  damages,  and  that,  upon  a  verdict  in  his  favour,  he 
was  not  entitled  to  recover  the  stipulated  amount,  but  only 
the  damages  found  by  the  jury  [a) . 

By  the  common  law  a  sum  of  money  contracted  to  be  paid  Belief 
upon  a  breach  of  the  contract  was  recoverable  in  full  accord-  J^u. 
ing  to  the  terms  of  the  contract,  whether  it  was  in  the  na- 
ture of  liquidated  damages  or  of  a  penalty,  and  no  distinc- 
tion was  made  between  them ;  but  in  the  case  of  a  penalty, 
the  Courts  of  Equity  have  always  exercised  a  jurisdiction  to 
relieve  against  the  judgment  at  law  upon  payment  to  the 
plaintiff  of  the  sum  really  due,  or  the  amount  of  damages 
actually  sustained  by  the  breach  of  contract ;  and  the  statute 
law  has  placed  a  similar  restriction  upon  the  claim  of  the 
plaintiff  in  the  Common  Law  Courts  (6). 

Common  money  bonds  are  now  regulated,  in  this  respect.  Common 
by  the  statute  4  &  5  Anne,  c.  16.  By  s.  12  of  that  Act  a  ™^^ 
payment  made  post  diem  may  be  pleaded  in  bar  to  an  action 
on  such  bond,  and  is  as  effectual  a  bar  thereof  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the 
condition  of  the  bond;  and  by  s.  13  of  that  Act  combined 
with  the  Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c. 
126,  s.  25,  payment  into  Court  of  the  principal  and  interest 
due  may  bo  made  and  pleaded  in  any  action  upon  such 
bonds  (c). 

•  Bonds  with  special  conditions,  and  all  agreements  and  Bonds  with 
covenants  with  a  penal  sum  to  be  forfeited  on  breach,  are  JJ^tiona 


(a)  MurH  T.  JBur$t,  4  Ex.  671 ;  19  per  Lililedale,  J.,  Vavies  t.  PeiUon^ 

L.  J.  Ex.  410,  explained  in  Le^h  v.  6  B.  &  G.  216,  224 ;  per  Bramwell,  B., 

Zillie,  6  H.  &  N.  165 ;  80  L.  J.  Ex.  25.  BetU  y.  Bvrch,  4  H.  &  N.  506,  610 ; 

(h)  Per  Lord  Mansfield,  Lowe  t.  28  L.  J.    Ex.  267,  269;    Slomanw, 

Peers,  4  Burr.  2225,   2228 ;   Willie  Walter,  1  Bro.  C.  G.  418 ;  and  the 

T.  mike»y  2  Doug.    519,   522 ;   see  notes  to  S.  G.  in  2  White  k  Tudor,  L. 

Seton  T.  Slade,  7  Yes.  265,  274 ;  Aetfey  G.  drd  ed.  991. 

t.  W^Idon,  2  B.  &  P.  346,  350,  354  ;  (c)  See  ante,  p.  473. 
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and  agree-   regulated  by  the  statute  8  &  9  Wm.  III.  c.  1 1  (a).     By  that 
with  statute^  8.  8^  it  is  enacted  ^^  that  in  all  actions  upon  any  bond, 

**®°*^^'  or  on  any  penal  sum  for  non-performance  of  any  covenants, 
or  agreements,  in  any  indenture,  deed,  or  writing  contained^ 
the  plaintiff  may  assign  as  many  breaches  as  he  shall  think 
fit,  and  the  jury,  upon  trial  of  such  action,  shall  assess  not 
only  such  damages  and  costs  of  suit  as  have  heretofore  been 
usually  done  in  such  cases,  but  also  damages  for  such  of  the 
said  breaches  so  to  be  assigned,  as  the  plaintiff  upon  the 
trial  of  the  issues  shall  prove  to  have  been  broken,  and  that 
the  like  judgment  shall  be  entered  on  such  verdict  as  here- 
tofore hath  been  usually  done  in  such  like  actions ;  and  if 
judgment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or 
by  confession,  or  nihil  dicU,  the  plaintiff  upon  the  roll  may 
suggest  as  many  breaches  of  the  covenants  and  agreements 
as  he  shall  think  fit,  upon  which  shall  issue  a  writ  to  the 
sheriff  of  that  county  where  the  action  shall  be  brought,  to 
summon  a  jury  to  appear  before  the  justices  or  justice  of 
assize  or  nisi  priits  of  that  county  (or  now  by  the  3  4  4  Wm. 
IV.  c.  42,  s.  16,  before  the  sheriff ),  to  "  inquire  of  the  truth 
of  every  one  of  those  breaches,  and  to  assess  the  damages 
that  the  plaintiff  shall  have  sustained  thereby .''  The  section 
then  provides,  that  in  case  the  defendant  shall. pay  into 
Court  the  damages  assessed  for  the  breaches,  together  with 
the  costs  of  suit,  a  stay  of  execution  of  the  said  judgment 
shall  be  entered  upon  record ;  or  if  the  plaintiff  shall  be  paid 
or  satisfied  by  execution  all  such  damages  so  assessed  to- 
gether with  his  costs,  the  defendant  shall  be  thereupon  dis- 
charged from  the  said  execution,  which  shall  likewise  be 
entered  upon  record ;  '^  but,  notwithstanding,  in  each  C€ise 
such  judgment  shall  remain  as  a  further  security  to  answer 
to  the  plaintiff  such  damages  as  may  be  sustained  for  iiirther 
breach  of  any  covenant  in  the  same  indenture,  deed  or 
writing  contained,  upon  which  the  plaintiff  may  have  a  scire 
facias  upon  the  said  judgment.*' 

Accordingly  the  judgment  is  entered  in  the  usual  form  for 
the  whole  penalty  and  costs,  with  the  addition  ^'that  the 

(a)  1  WiDB,  Saund.  68 ;  per  Bramwell,  B.,  Beit9  r.  Bureh^  4  H.  &  N.  506, 
510;  28  L.  J.  Ex.  267,  26i». 
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plaintiff  have  execution  against  the  defendant  of  the  damages 
aforesaid  to  £ by  the  jury  assessed  according  to  the  sta- 
tute" (a).  But  the  obligee  of  a  bond  cannot  recover  more 
than  the  amount  of  the  penalty  upon  a  breach  of  the  condition 
of  the  bond  (6). 

At  the  common  law^  the  plaintiff^  in  claiitiing  the  penalty^ 
could  only  assign  a  single  breach,  otherwise  his  pleading 
was  open  to  the  objection  of  duplicity,  because  he  claimed  the 
same  thing,  namely,  the  penalty  in  respect  of  each  breach  (c) ; 
but  the  above  statute,  8  &  9  Wm.  III.  c.  11,  enables  him 
to  assign  as  many  breaches  as  he  shall  think  fit.  The  pro- 
ceeding under  the  statute  is  compulsory;  the  plaintiff  must 
either  assign  or  suggest  breaches,  as  the  case  may  be, 
and  can  recover  damages  only  for  the  breaches  assigned  or 
suggested  (d).  Where  the  sum  fixed  as  payable  upon  breach 
of  the  agreement  is  in  its  nature  a  penalty,  the  parties  can- 
not evade  the  operation  of  the  statute  by  calling  it  'liqui- 
dated damages,"  or  by  any  expression  of  intention  that  it 
should  be  recovered  in  full  {e) . 

Courts  of  Equity  will,  in  general,  enforce  a  contract  by  Spedflo 
specific  performance  or  injunction,  notwithstanding  it  is  by  Sw  "*" 
the  same  contract  agreed  that  a  fixed  sum  shall  be  paid  J^^^J^^j^ 
upon  a  breach,  unless  it  appears  to  be  tha  intention  of  the  penaltj. 
contract  that  the  party  is  to  be  at  liberty  to  do  the  act  if  he 
pays  the  money  (/).     Thus,  Courts  of  Equity  will  enforce 
specifically  an  agreement  embodied  in  a  penal  bond,  condi- 
tioned to  make  a  settlement  of  land  (^);  and  a  contract  for  the 
sale  of  land,  with  a  stipulation  that  if  either  party  break 
the  contract  he  shall  pay  £100  {h);  and  a  covenant  not  to 


(a)  See  Chitty's  Formt,  lOth  ed., 
544. 

(h)  Wilde  T.  Clarlc»on^  6  T.  B.  803  ; 
Bratucombe  t.  8c€wbrouffh,  6  Q.  B. 
18  ;  and  see  Bird  ▼.  Banidally  8  Burr. 
1346  ;  1  W.  Bl.  387. 

{c)  Mamer^s  cage,  2  Co.  Bep.  4  a ; 
Comwallit  v.  8at>efy,  2  Burr.  772. 

{d)  Bole*  v.  Bosewell,  5  T.  R.  538  ; 
Hardy  t.  Bem,  5  T.  R.  636 ;  Walcot 
▼.  Qouldinq,  8T.  R.  126. 

(e)  See  Dame*  y.  PeiUony  6  B.  &  C. 
216;  per  Bramwell,  B.,  BetU  t. 
Bureh,  4  H.  &  N.  506,  511 ;  28  L.  J. 


Ex.  267,  269;  Kemble  y.  Farren, 
6  Bing.  141 ;  see  poH^  p.  679. 

(/)  PerSirE.Sugden,L.O.,i^Mu;A 
y.  Maeale,  2  Dr.  k  Wa.  269,  272, 
284 ;  and  see  CoUa  y.  SinUy  5  De  G*. 
M.  &  a.  1,  9  ;  23  L.  J.  C.  258,  269; 
Howard  y.  Woodvxirdy  34  L.  J.  0. 
47. 

(y)  Hohton  r.  Trevor,  2  P.  Wmi. 
191 ;  ChiUiner  y.  CkOUner,  2  Yes. 
sen.  528;  Prehble  y.  Boghwret^ 
1  Swan.  809,  328 ;  Jeudmne  y.  Jgate, 
8  Sim.  141. 

(A)  Howard  y.  Hophgne^  2  Atk.  371. 
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build  on  certain  land  subject  to  a  penalty  for  breach  of  the 
covenant  (a).  A  solicitor's  clerk,  having  agreed  with  his 
employer  not  to  carry  on  the  business  of  a  solicitor  within 
fifty  miles  of  a  given  place,  executed  a  bond,  the  condition 
of  which,  after  reciting  such  agreement,  provided  that  if  he 
did  carry  on  the  business  within  the  specified  distance,  and 
paid  the  sum  of  £1000  as  liquidated  damages,  the  bond 
should  be  void;  the  Court  granted  an  injunction  to  re- 
strain the  clerk  fix>m  practising  within  the  specified  dis- 
tance, the  employer  undertaking  not  to  sue  the  clerk  upon 
the  bond  (6). 

If  the  plaintiff  has  stipulated  for  a  certain  performance, 
and  in  case  of  breach  for  the  payment  of  liquidated  damages, 
he  cannot  claim  both  the  liquidated  damages,  and  also  an 
injunction  to  restrain  the  breach  (c) ;  and  if  the  defendant 
has  stipulated  for  the  option  either  to  perform  the  contract, 
or  to  pay  a  sum  of  money  instead  of  performance,  he  can- 
not be  compelled  in  equity  to  specific  performance  (c2). 

Construe-  The  distinction  in  legal  effect  between  liquidated  damages 
rontnusts  ^^^  ^  penalty,  namely,  that  the  amount  of  the  former  may 
as  to  liqui-  \yQ  recovered  in  full,  while  the  latter  is  only  a  security  for  the 

dated  da.       _  ,      -n  •       i  ,  .      .  "^      , 

mages  and  damages  actually  sustained,  renders  it  important  to  deter- 
P®^*^*  mine  whether,  in  any  particular  contract,  a  sum  agreed  upon 
to  be  paid  upon  a  breach  is  of  the  one  kind  or  of  the  other. 
This  is  a  question  of  law,  depending  upon  the  matter  of  the 
agreement,  and  is  not  affected  by  the  terms  in  which  the 
parties  have  expressed  their  intention  as  to  the  payment  of 
the  sum  upon  breach  of  the  contract ;  for  the  question  pre- 
supposes such  intention  to  be  expressed,  and  the  legal  effect 
of  the  statute  upon  a  penalty  cannot  be  avoided  by  any 
expression  of  intention  to  the  contrary ;  whether  there  ap- 
pears in  the  contract  an  intention  that  a  fixed  sum  shall  be 


(a)  Ck)le$  y.  Simt,  6  De  G.  M.  &  158,  778 ;  30  L.  J.  Ex.  848 ;  Sainier 

G.  1 ;  23  L.  J.  C.  258.  t.  Ferffuwn,  1  Mac.  &  O.  286 ;  19  L. 

{b)  Howard  t.  Woodward^  34  L.  J.  J.  C.  170;  Fox  t.  Scard^  88  Beav. 

O.  47  ;  and  see  Fox  ▼.  Seard,  38  Bear.  327,  328. 

827;  Clark9onY.Fdge,S3BetkW,227 ;  (d)   Woodward  t.  Cfylet,  2  Vera. 

38  L.  J.  C.  443.  119 ;  Magrane  y.  Arehbold,  1  Dow. 

(c)  Came*  y.  Nisbett,  7  H.  &  N.  107  ;  Sainter  v.  Fergmoi^  9upra, 
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payable  on  a  breach^  is  a  preliminary  question  depending 
upon  the  constmction  of  the  contract  {a) . 

An  agreement  contained  a  clause^  that  if  either  party 
shoxdd  neglect  or  refuse  to  fulfil  the  said  agreement^  or  any 
part  thereof,  or  any  stipulation  therein  contained,  such  party 
should  pay  to  the  other  party  the  sum  of  £1000,  to  which 
sum  it  was  thereby  agreed  that  the  damages  sustained  by  any 
such  omission,  neglect,  or  refusal  should  amount,  and  which 
sum  was  thereby  declared  by  the  parties  to  be  liquidated  and 
ascertained  damages,  and  not  a  penalty  or  penal  sum  or  in 
the  nature  thereof;  it  was  held,  notwithstanding  those  ex- 
pressions, that  the  sum  was  in  its  nature  a  penalty,  and, 
consequently,  the  plaintiff  was  entitled  only  to  the  damages 
actually  sustained  {b)     And  in  numerous   other  cases  the 
courts  have  held  the  sum  stipulated  to  be  paid  on  breach  of 
the  agreement  to  be,  from  the  nature  of  the  case,  a  penalty, 
notwithstanding  the  strongest  language  showing  an  inten- 
tion that  it  should  be  paid  in  full  as  liquidated  damages  (c). 
On  the  other  hand,  there  are  numerous  cases  in  which  the 
parties  have  used  the  term  ''  penalty,^^  which  seems  prima 
fade  to  import  a  forfeiture  rather  than  a  valuation   of  da- 
mage ;  yet  the  courts  have  held  that  the  stipulated  sum  was 
from  the  nature  of  the  case  to  be  considered  as  liquidated 
damages  and  recoverable  in  full  {d). 

Bonds  present  no  difficulty  so  far  as  regards  the  penal 
sum  in  which  the  obligor  is  bound,  the  form  of  the  instru- 
ment clearly  denoting  that  such  sum  is  a  penalty  to  se- 
cure the  matter  contained  in  the  condition.  The  action 
on  a  bond  is  always,  in  point  of  form,  for  the  recovery  of 
the  penal  sum ;  and,  therefore,  though  the  plaintiff  is  re- 
stricted by  the  statute  to  the  recovery  of  the  damages  sus- 
tained by  reason  of  the  breaches  alleged  and  proved,  he  can 


(a)  See  cmie,  p.  573  ;  per  B  ram- 
well,  B.,  JBetU  y.  Bureh,  4  H.  &  N. 
506,  511 ;  28  L.  J.  Ex.  267,  270 ; 
Mercer  y.  Irving^  E.  B.  k  E.  563 ;  27 
L.  J.  Q.  B.  291 ;  and  see  per  Erie,  J., 
Reynolds  y.  Bridye^Q  E.  &  B.  528, 
543 ;  26  L.  J.  Q.  B.  12,  17. 

{h)  Kemble  y.  Fa/rren,  6  Bing.  141. 

(c)  Bojfe  y.  Ancell^  5  Bing.  N.  O. 


890 ;  Daviee  y.  Penton,  6  B.  &  C.  216  ; 
Homer  y.  Flintoff,  9  M.  &  W.  678  ; 
Reindel  y.  ^hell,^  C.  B.  N.  S.  97 ; 
27  L.  J.  C.  P.  146. 

{d)  Sainter  y.  Fergtuony  7  C.  B. 
716  ;  Leighton  y.  WaUe,  3  M.  &  W. 
545 :  Sparrow  y.  Parity  7  H.  &  N. 
594;  81  L.  J.  Ex.  187;  and  see 
Smith  y.  Dickenson^  3  B.  &  P.  680. 
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in  no  case  recover  more  than  the  penalty  (a).  But  if  a  sam 
is  named  in  the  condition  of  a  bond  as  payable  upon  a 
breach^  the  qnestion  may  arise  respecting  that  sam^  and 
will  be  subject  to  the  same  principles  of  law  as  on  contracts 
in  other  forms  (fc) . 

A  cognovit  or  warrant  of  attorney  to  enter  up  judgment 
for  a  fixed  sum  with  a  defeasance  conditioned  for  the  per- 
formance of  certain  matters  is  open  to  the  same  question ; 
but  those  instruments  are  held  not  to  be  within  the  above- 
mentioned  statute  of  8  &  9  Wm.  III.  requiring  the  sugges- 
tion of  breaches ;  the  courts  of  common  law,  of  their  own 
proper  jurisdiction,  restrict  the  execution  under  them  to  the 
just  amount  (c). 

Where  the  contract  is  for  a  matter  certain  in  value,  as 
the  payment  of  a  debt  or  liquidated  money  demand,  and 
pena^Mid  ^^®  ^'^"^  fixcd  to  be  paid  on  breach  is  greater  or  less  than 
E^^^ti  *^^  amount  of  such  debt  or  demand,  the  sum  is,  in  general, 
where  the    to  be  treated  as  a  penalty  by  which  the  contract  is  secured, 
fo^amttor  *^^  ^^^  *®  liquidated  damages  (d).    But  where  a  mortgage 
of  certain    debt  was  made  payable  by  instalments,  with  a  proviso  that 
in  case  the  instalments  were  not  punctually  paid,  the  full 
amount  of  the  debt  should  immediately  become  payable,  it 
was  held  that  the  proviso  was  not  in  the  nature  of  a  penalty, 
and  the  Court  of  Chancery  refused  to  grant  relief  against  \i{e)  • 
So,  where  a  mortgagee  agreed  to  take  a  smaller  sum  in  dis- 
charge of  the  whole  debt  upon  payment  on  a  given  day,  the 
mortgagor  was  held  not  to  be  entitled  to  any  relief  in  equity 
against  default  in  payment  on  the  day  fixed  (/). 

Where  a  mortgage  is  made  reserving  a  certain  rate  of  in- 
terest, with  a  proviso  that  upon  default  in  punctual  payment 


Rules  for 
diatin- 
ffuishing 
Detween 


(a)  See  ante^  p.  577;  WUde  t.  Clark- 
son,  6  T.  B.  308;  Brafueombe  y. 
Searbrouffh,  6  Q^  B.  18;  and  aee 
Bird  ▼.  Randall,  8  Burr.  1846  ;  1  W. 
Bl.  887. 

(b)  See  Roper  y.  Bartholomew, 
12  Price,  797 ;  Ranger  y.  Great  Weet- 
em  Ry.  Co.,  6  H.  L.  C.  72, 105 ;  Chil- 
liner  y.  ChilUner,  2  Yea.  aen.  528; 
Jffoward  r.  Woodward,  84  L.  J.  0. 
47. 

(c)  Charrinffton  y.  Laing,  6  Bing. 


242  ;  Shaw  y.  MarqwU  of  Wbroeeier, 
6  Bing.  885  ;  Chitty'a  Practice,  12«li 

(<0  AHUy  y.  Weldon,  2  B.  &  P. 
846,  854 ;  Kemble  y.  Barren,  6  Bing. 
141,  148;  Daoiet  y.  Penton,  6  B.  & 
0.  216,  223. 

(c)  Sterne  y.  Reek,  1  De  Qt,  J.  & 
S.  595  ;  82  L.  J.  C.  682. 

(/)  Ford  y.  Earl  of  Ckeeter/Md. 
19  Beay.  428  ;  see  Thompeon  y.  Mud- 
on,  L.  R.  2  Eq.  612. 
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a  higher  rate  of  interest  shall  be  paid^  the  increase  of  in- 
terest is  considered  as  a  penalty,  and  courts  of  eqnity  re- 
lieve against  a  forfeiture,  upon  the  debtor  paying  the  in- 
terest at  the  lower  rate,  with  interest  upon  it  for  the  delay, 
so  as  to  put  the  other  party  in  the  same  position  as  if  it  had 
been  paid  punctually  (a) ;  but  if  a  mortgagor  agrees  to 
pay  a  certain  rate  of  interest,  and  the  mortgagee  agrees  to 
take  less  if  it  is  paid  punctually,  that  is  a  valid  agreement 
against  which  no  relief  is  given  (b).  In  a  contract  for  the 
sale  of  land  it  was  agreed  that  the  purchaser  should  pay 
interest  on  the  purchase-money  at  4  per  cent,  from  the 
time  of  taking  possession  until  a  fixed  day,  and  after  that 
day  at  5  per  cent,  if  the  purchase-money  should  not  then 
be  paid,  and  after  another  fixed  day  at  8  per  cent. ;  it  was 
held  that  the  increased  interest  was  not  in  the  nature  of  a 
penalty,  but  must  be  paid  in  full  (c) . 

Where  the  contract  is  for  a  matter  of  uncertain  value,  a  Wlien  the 
sum  fixed  to  be  paid  on  breach  may  be  liquidated  damages,  fo^a  matter 
and  not  a  penalty,  as  in  the  following  cases : — The  defendant  o^certein 
promised  the  plaintiff  not  to  marry  any  other  person  than 
her,  and,  if  he  did,  to  pay  her  £1000  within  three  months ;  the 
plaintiff  was  held  entitled  to  recover  the  whole  sum  as  liqui- 
dated damages  {d) .  A  builder  contracted  to  complete  cer- 
tain building  work  in  a  limited  time,  and  that,  if  he  did  not, 
he  would  pay  £10  for  every  week  after  the  expiration  of  the 
time  limited  until  it  should  be  completed ;  it  was  held  that 
such  weekly  payments  were  recoverable  in  full  as  liquidated 
damages  (e).  On  a  guarantee  that  a  certain  vessel  should 
sail  with  or  before  any  other  vessel  then  in  the  berth,  "  un- 
der penalty  of  forfeiting  one-half  of  the  freight,''  another 
vessel  having  sailed  first,  it  was  held  that  one-half  of  the 
freight  could  be  recovered  as  liquidated  damages  (/). 

Tlie  excessive  amount  of  the  sum  payable  on  the  breach 
of  an  agreement  is  not  of  itself  conclusive  of  its  character 

(a)  NiehoUg  t.  Ma^nard,  8   Atk.  2  Eq.  221,  224. 

619,  620 ;  Seton  r.  Slade,  7  Ves.  266,  (c)  Herbert  t.  SalUlmrsf  and  Teovil 

278.  %•  ^o-»  wfpra. 

(6)  lb. ;  JBonafousr.  Eybot,  3  Burr.  {d)  Lowe  v.  Peert.  4  Burr.  2225 

1370, 1876 ;  Daridaoii's  Prec.  ConT.,  {e)  Fletcher  t.  Dyehe,  2  T.  B.  82. 

2nd  edit.  y.  ii.  p.  536 ;  Merbert  t.  (/)  Sparrow  r.  Pari$y  7  S.  &  N. 

Salubury  and  YeovU  Rjf.  Co.,  L.  Rep.  594 ;  81  L.  J.  £z  137 
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Boles  fiv    of  a  penalty ;  for  where  the  damages  are  ancertam  the  par- 
go^^ing     ^i^B  ™^7  assess  them  at  their  own  valuation^  and  there  is  no 
E«°^^^^  standard  by  which  they  can  be  pronounced  excessive  (a), 
damnge.  Upon  covenants  in  a  lease  binding  the  lessee  not  to  plough 

meadow  land  or  the  like^  and  if  he  does  to  pay  an  increased 
rent  for  every  acre  of  such  land  converted  into  tillage^  the 
increased  rent  is  recoverable  in  fu]l  (6) .  But  upon  a  covenant 
in  a  lease  not  to  bum  any  part  of  the  lands  demised  under  a 
penalty  of  £10  per  acre,  to  be  recovered  as  the  reserved  rent 
for  every  acre  so  burned ;  the  stipulated  sum  was  held  to  be 
a  penalty  to  secure  the  fulfilment  of  the  covenant  and  an  in- 
junction was  granted  to  restrain  a  breach ;  and  it  was  ob- 
served that  the  intention  not  to  allow  the  act  appeared  from 
one  sum  being  payable,  and  not  a  continued  reservation  of 
additional  rent  as  in  the  above  cases  (c). 

Similarly,  in  policies  of  marine  insurance  the  parties  may 
agree  upon  the  value  to  be  put  upon  the  ship  or  goods  in- 
sured, which  sum  the  insured  becomes  entitled  to  receive 
upon  a  total  loss,  or  a  proportionate  part  of  it  upon  a  partial 
loss,  irrespectively  of  the  real  value  of  the  subject  insured ; 
notwithstanding  such  contracts  are  generally  described  as 
contracts  of  indemnity  (cQ .  And  in  other  contracts  of  indem- 
nity the  amount  of  damages  may,  in  general,  be  fixed  by 
agreement  in  the  contract  (e) . 
Wherotho  Where  the  contract  provides  for  the  performance  of  se- 
^rw^enl  ^^^al  mattery  of  various  kinds,  some  capable  of  accurate 
matters,  valuation  and  some  not,  and  a  fixed  sum  is  agreed  to  be 
paid  upon  breach  of  the  contract  in  any  particular,  such 
sum  is,  in  general,  to  be  regarded  as  a  penalty  to  secure 
the  performance  of  the  contract;  but,  if  all  the  several 
matters  stipulated  for  are  of  uncertain  value,  the  sum  fixed 


(a)  Per  Lord  Eldon,  C.J.,  AgOey 
T.  Weldon^  2  B.  &  P.  346,  351 ;  per 
Coleridge,  J.,  Beynoldt  t.  Bridge^  6  E. 
&  B.  628,  640;  26 L.  J.  Q.  B.  12, 16. 

{h)  Lowe  T.  Peer<,  4  Burr.  2225, 
2228 ;  Woodward  v.  %^,  2  Yem. 
119;  Bireh  t.  Siephmton^  3  Taunt. 
469 ;  FarrafU  t.  OUnitu,  3  B.  &  Aid. 
692 ;  Eojfe  y.  Peterson,  2  Bro.  P.  C. 
436;  Jonee  y.  Oreen,  8  Y.  &  J.  298. 


(e)  Per  Sir  E.  Sugden,  L.  O.  Ir.« 
French  y.  Macale,  2  Dr.  &  Wa.  269. 

{(£)  Irving  y.  Manning,  6  C.  B.  391. 

(e)  Ih.  p.  422 ;  and  see  as  to  the 
measure  of  damages  reooyerable  on  a 
yalued  policy,  Bontfield  y.  Bamee,  4 
Gamp.  228 ;  Bruce  y.  Jonee,  1 H.  &  O. 
769 ;  32  L.  J.  Ex.  132 ;  as  to  what  is 
a  yalued  policy,  see  Wileon  y.  Nelson, 
5  B.&  S.  364;  33  L.  J.  Q.  B.  220. 
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as  payable  upon  a  breach  may  be  regarded  as  liquidated 
damages  and  may  be  recoverable  in  full  (a). 

A  contract  was  made  between  the  manager  of  a  theatre  and 
an  actor  for  the  services  of  the  latter  during  a  certain  period, 
containing  various  stipulations  as  the  times  and  manner  of 
the  performances,  and  the  regulations  of  the  theatre,  and  the 
payment  of  his  salary  at  so  much  per  night,  and  containing 
a  clause  that  if  either  party  should  neglect  to  fulfil  the  said 
agreement,  or  any  part  thereof,  such  party  should  pay  to  the 
other  the  sum  of  £1000 ;  it  was  held  that  the  sum  was  a 
penalty,  and  not  liquidated  damages,  because  it  was  not 
limited  to  be  paid  upon  breaches  of  an  uncertain  nature  and 
amount,  but  extended  to  the  breach  of  any  stipulation  by 
either  party,  including  the  neglect  to  pay  a  day's  salary  (6). 
By  an  agreement  the  defendant  agreed  to  grant  a  lease,  and 
the  plaintiff  agreed  to  execute  a  counterpart  and  pay  the  ex- 
penses, and  for  the  true  performance  of  the  agreement  each 
of  the  parties  bound  himself  in  the  penalty  of  £500  to  be  re- 
covered against  the  defaulter  as  liquidated  damages ;  it  was 
held  that  this  sum  was  a  penalty,  because  it  was  annexed  to 
the  non-payment  of  the  expenses  as  well  as  the  non-execu- 
tion of  the  lease  on  the  part  ol  the  plaintiff,  and  therefore 
the  plaintiff  could  not  recover  it  in  fuU  against  the  defendant 
upon  a  refusal  to  gi*ant  the  lease  (c) .  An  agreement  was 
made  for  the  purchase  of  the  stock  in  trade  and  effects  of  a 
public  house  at  a  valuation,  the  goods  to  be  valued  and  pos- 
session given  on  or  before  a  fixed  day,  and  containing  a 
clause,  that  in  the  event  of  either  party  not  complying  to 
every  particular  of  the  agreement  he  should  forfeit  and  pay 
the  sum  of  £50  and  all  expenses  attending  the  same ;  it  was 
held  that  the  sum  named  was  a  penalty  and  not  liquidated 
damages  {d) . 


(a)  Jstley  T.  Weldon,  2  B.  &  P. 
346;  Dovief  T.P«it/o«i,6B.&G.216; 
Kemhle  t.  Farren^  6  Bing.  141 ;  Hor- 
ner Y.  Flintoff,  9  M.  &  W.  678 ;  per 
Parke,  B.,  Atkyns  ▼.  Kinniery  4  Ex. 
776,  788  ;  per  AlderBon,  B.,  ib.  784 ; 
per  Coleridge,  J.,  Reynolds  v.  Bridge, 
6  E.  &  B.  528,  541 ;  26  L.  J.  Q.  B. 
12,  16 ;  Bette  v.  Burchy  4  H.  &  N. 
506;  28  L.  J.  Ex.  267. 


(I)  KemdleY,  Farren,  6  Bing.  141 ; 
and  see  Astiey  v,  IFeldon,  2  B.  &  P. 
346  ;  Beckham  r.  Drake,  8  M.  &  W. 
846,  853  ;  Reindel  r.  Schell,  4  C.  B. 
N.  S.  97 ;  27  L.  J.  C.  P.  146. 

(c)  Boye  T.  Ancelly  5  Bing.  N.  C. 
390. 

(d)  Bettt  T.  Burckf  supra ;  and  see 
Daviee  T.  PentoHy  6  B.  &  C.  216;  see 
Ueilly  y.  Jottee,  1  Bing.  302. 
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Upon  agreements  for  tlie  sale  of  a  trade  or  business,  con- 
taining terms  restraining  the  seller  from  carrying  on  the 
same  business  within  certain  limits,  or  interfering  with  the 
customers,  and  other  terms  of  a  like  kind,  intended  to  secure 
the  transfer  of  the  business,  with  a  stipulation  for  the  pay- 
ment of  a  fixed  sum  in  case  of  breaking  any  of  such  terms, 
such  sum  is,  in  general,  considered  as  liquidated  damages, 
and  not  as  a  penalty,  and  is  recoverable  in  Aill  upon  a  breach 
of  the  agreement  (a). 


Interest. 


Under  con- 
tracts at 
common 
law. 


Interest  upon  a  debt,  or  money  demand,  may  be  payable 
under  the  contract,  or  it  may  be  recoyerable  as  damages, 
either  at  common  law  or  under  the  statute  3  &  4  Wm.  lY. 
c.  42,  ss.  28,  29. 

By  the  common  law,  if  the  contract  is  silent  respecting  in- 
terest, it  is  presumed,  in  general,  that  it  is  not  intended  to 
be  pedd,  and  it  cannot  be  claimed  either  as  debt  or  damages. 
Thus,  interest  is,  in  general,  not  recoverable  upon  a  claim 
merely  for  money  lent  (A) ;  or  for  the  price  of  goods  sold  (c). 
So,  upon  the  principal  sum  payable  under  a  policy  of  insur- 
ance interest  was  not  recoyerable  before  the  statute  3  &  4 
Wm.  IV.  c.  42,  s.  29  (cQ.  Interest  is  not  recoverable  upon 
a  debt  founded  only  on  a  contract  implied  in  law,  as  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiff; 
or  for  money  paid  for  the  defendant  upon  his  implied  re- 
quest (e);  or  upon  the  debt  created  by  a  foreign  judgment  (/), 
unless  the  judgment  itself  carries  interest  {g) .  And  the  same 
rule  prevails  in  equity  {h). 


(a)  Green  y.  Price,  18  M.  &  W.  695 ; 
BawUnson  v.  Ciarke,  14  M.  &  W.  187; 
Galsworthy  y.  Strutt,  1  Ex.  659 ; 
Athyne  y.  Kinniery  4  Ex.  776 ;  SaitUer 
y.  Fergueon^  7  C.  B.  716 ;  and  see  S. 
C.  19  L.  J.  C.  170;  Eeynolder.  Bridge, 
6  E.  &  B.  528  ;  26  L.  J.  Q.  B.  12  ; 
Mercer  y.  Irving,  E.  B.  &  £.  563  ;  27 
L.J.  Q.  B.  291. 

(i)  Calton  y.  Bragg,  15  East,  223  ; 
Edwards  y.  Vere,  5  B.  &  Ad.  282. 

(r)  Gordon  y.  Swan,  12  East,  419. 

{d)  Kingston  y.  M  *Iniosh,  1  Camp. 
518 ;  Biggins  y.  Sargent,  2  B.  &  0. 
348. 

(*)  M^aiJter  y.  Constable,  1  B.  &  P. 


806;  Tappenden  y.  RandaU,  2  B.  &  P. 
467,  472;  BeHavilland  y.  Bower- 
bank,  1  Camp.  60;  Be  Bemales  y. 
Fuller,  2  Camp.  426;  Mdberleg  y. 
RoUns,  5  Taunt.  625 ;  FmhUng  y. 
Sckroeder,  2  Binff.  N.  C.  77  ;  BicJts  y. 
Mareeo,  5  C.  &  F.  498. 

(/)  Hunter  y.  Bowes,  cited  in  BU- 
house  y.  Bavis,  1  M.  &  S.  169, 173  ; 
Atkinson  y.  Lord  Bragbrooke,  4 
Camp.  380. 

(g)  See  M*Clurey.  Bunkin,  1  Eaet, 
436 ;  Amott  y.  Bed/em,  3  Bing.  853, 

(A)  Bell  y.  Free,  1  Swanst.  90 ;  and 
see  Bhodes  y.  Rhodes,  Johns.  653 ;  29 
L.  J.C.  418. 
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There  was  no  exception  to  the  common  law  rule  by  reason 
of  the  instrument  being  in  writing  (a) ;  or  by  reason  of  a  day 
being  fixed  for  payment  (6) ;  or  by  reason  of  the  contract  being 
under  seal  (c). 

Exceptions  to  the  rule  occur  with  certain  mercantile  in-  interest 
struments^  as  bills  of  exchange  and  promissory  notes^  upon  ^SiTin- 
which  by  mercantile  usage  interest  is  allowed  without  any  ex-  •tniment*. 
press  reservation  or  agreement  to  that  eflfect  (d).  K  a  bill  or 
note  is  expressly  made  payable  '^  with  interest,''  interest  may 
be  claimed  according  to  its  terms  from  the  date  of  the  bill  or 
note  {e) .   If  the  interest  is  not  expressly  made  payable  in  the 
instrument,  it  is  recoverable  as  damages  and  only  from  the 
time  the  bill  or  note  becomes  due  (/).     The  drawer  or  in- 
dorser  can  be  charged  with  interest  only  from  the  time  of  his 
receiving  notice  of  dishonour  {g) .     If  the  instrument  is  pay- 
able on  demand,  interest  is  recoverable  only  from  the  time 
of  demand,  or  from  the  commencement  of  an  action,  which 
operates  as  a  demand  (h) . 

Upon  a  contract  to  give  a  bill  or  note,  interest  is  recoverable  Upon  eon- 
in  the  same  manner  as  if  the  bill  or  note  had  been  given  (i).  St^ai  or 
Thus,  where  goods  are  sold  under  a  contract  to  pay  for  them  »<><«• 
by  bill  and  no  bill  is  given,  the  amount  of  interest  which 
would  have  become  due  upon  such  bill,  if  given,  may  be  re- 
covered as  part  of  the  price  of  the  goods  (/).     So,  where 
money  was  lent  upon  the  the  intended  security  of  a  bill  of 
which  the  acceptance  was  refused,  it  was  held  that  interest 
might  be  charged  upon  the  loan  {k).     So,  upon  a  guarantee 
of  the  payment   of  a  bill  or  note  interest  may  be  reco- 


\ 


(a)  Pagev,  Newman^d  B.  &  C.  878. 
lb)  Gordon  t.  Swan,  12  East,  419  ; 
Foster  v.  Weston,  6  Bing.  709. 

(c)  See  Hiffgins  y.  Sargent^  2  6.  & 
G.  348,  851. 

(d)  Per  Abbott,  G.J^  Higgint  r. 
Sargent^  2  B.  &  C.  848,  349. 

(e)  Moffeyr.  OreenweU,  10  A.  k  E. 
222;  Richards  Y.  Bichardst  2  B.  4: 
Ad.  447 ;  ffopper  y.  Richmondf  1 
Stark.  607. 

(/)  Oanit  Y.  Madsengie,  3  Camp. 
51 ;  and  see  Murrag  i.  East  India 


Compang,  5  B.  &  Aid.  204. 

(g)  Walker  v.  Barnes^  5  Taunt. 
240. 

{h)  Pierce  Y.  Fothergill,  2  Bing,  ^. 
C.  167 ;  lee  ante,  p.  455. 

(t)  Sutton  T.  Morgan,  5  Taunt.  758. 

ij)  Slack  Y.  Lowell,  8  Taunt.  157  ; 
Middleton  y.  GiU,  4  Taunt.  298 ; 
Marshall  y.  Poole,  18  East,  98;  Farr 
Y.  Ward,  3  M.  &  W.  25  ;  Davis  y, 
Smvtk,  8  M.  &  W.  399. 

(k)  Denton  y.  Rodie,  3  Camp.  493, 
496. 
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vered  in  the  same  maimer  as  upon  the  instrmnent  goa- 
ranteed  (a) . 
Interest  on  On  a  bond  in  a  penal  sum  conditioned  for  the  payment  of 
a  smaller  sum,  interest  is  payable  on  the  sum  secured  by  the 
condition  without  an  express  reservation  of  interest,  because 
the  penal  sum  is  regarded  as  the  debt  {d) ;  but  no  greater 
sum  is  recoverable  for  the  principal  and  interest  than  the 
amount  of  the  penalty  (c) .  On  a  single  bond  ^thout  con- 
dition interest  was  not  recoverable  at  common  law  (d) .  Where 
payment  post  diem  was  made  by  the  obligor  of  a  bond  and 
accepted  by  the  obligee,  it  was  held  that,  as  such  payment 
was  a  bar  to  an  action  on  the  bond  by  the  statute  of  Anne^ 
the  obligee  could  not  afterwards  recover  interest  for  the  de- 
lay in  payment,  because  there  remained  no  right  of  action  to 
which  such  interest  could  be  appended  as  damages  (e). 
Interest  Upon  a  mortgage  deed  containing  a  covenant  to  pay  the 

upon  m»t-  principal  and  interest  on  a  certain  day,  but  no  covenant  to 
pay  interest  after  that  day,  interest  after  default  in  payment 
on  the  day  cannot  be  claimed  as  part  of  the  debt,  but  may 
be  recovered  as  damages,  because  the  deed  shows  the  in- 
tention of  the  parties  that  it  should  be  a  debt  bearing  in- 
terest (/).  In  an  action  against  the  vendor  of  land  for  a 
breach  of  contract  in  not  completing  the  purchase,  interest 
on  the  deposit  money  paid  by  the  purchaser  may  be  claimed 
and  recovered  as  special  damage  for  the  loss  of  the  use  of 
the  money  {g) ;  but  it  cannot  be  recovered  in  an  action 
claiming  merely  to  recover  the  deposit  as  money  received  for 
the  use  of  the  plaintiff  {h), 
Bj  usual  Interest  may  become  payable  acoording  to  a  customary 
^"^^^     course  of  dealing  between  the  parties,  showing  that  it  was 


(a)  Terl!indal,CJ,,JE[arey.Bick' 
ar<2«,  7  Bing.  254,  256. 

(b)  Far^thar  v.  Morris^  7  T.  B. 
124 ;  see  Cameron  y.  Smi^  2  B.  & 
Aid.  805,  306. 

(o)  Wildsy,Clar]ks<m,6T.'R.90Si 
M'Clure  y.  Dunkin,  1  East,  486  ; 
Branacomhe  y.  Scarhrovgh,  6  Q.  B.  13. 

{d)  Soffon  y.  Pa^e,  1  B.  &  P.  337 ; 
Foiter  y.  Weston^  6  Bing.  709. 

(e)  Dixon  y.  Parkw,  1  Esp.  110 ; 
see  ante,  p.  478. 


(/)  1  Wms.  Saund.  201  n.  (r) ; 
Atkinson  y.  Jones,  2  A.  &  £.  489 ; 
Price  y.  Oreat  Western  By.  Cb.,  16 
M.  &  W.  244. 

Qi)  De  Bemaies  y.  Wood,  8  Camp. 
258 ;  Farquhar  w.  Farlevt  7  Taunt. 
592  ;  Eodffes  y.  Earl  o/LitchJield,  1 
Bing.  N.  G.  492. 

(k)  See  antSy  p.  584 ;  MciberUjf  y. 
Bobins,  5  Taunt.  626 ;  BradshMO  y. 
Bennett,  5  C.  &  P.  48. 
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intended  by  them  that  interest  should  be  paid  (a) ;  and  even 
compound  interest  may  be  charged  according  to  a  custom- 
ary course  of  dealing  (b) . 

Interest  which  is  reserved  or  agreed  for  in  the  terms  of  interest  a 
the  contract  is  recoverable  as  a  debt  (c).  Interest  which  is  dami^ 
not  so  reserved  or  agreed  for  is  not  a  debt,  but  is  recoverable 
only  as  damages ;  accordingly,  it  was  held  that  interest  on 
an  overdue  bill  of  exchange,  which  did  not  in  terms  reserve 
interest,  could  not  be  added  to  the  amount  of  the  bill,  so  as 
to  constitute  a  good  petitioning  creditor's  debt  in  bank- 
ruptcy (d).  A  tender  of  a  debt  duly  made  prevents  any 
claim  for  interest  arising  after  the  tender  {e) . 


By  the  statute  3  &  4  Wm.  lY.  c.  42,  s.  28,  it  is  enacted  intereat 
" that  upon  all  debts  or  sums  certain,  payable  at  a  certain  JJSItutesa 
time  or  otherwise,  the  jury  on  the  trial  of  any  issue  or  any  4Wm.lv. 
inquisition  of  damages,  may,  if  they  shall  think  fit,  allow 
interest  to  the  creditor  at  a  rate  not  exceeding  the  current 
rate  of  interest  firom  the  time  when  such  debts  or  sums  cer- 
tain were  payable,  if  such  debts  or  sums  be  payable  by  virtue 
of  some  written  instrument  at  a  certain  time,  or  if  payable 
otherwise,  then  firom  the  time  when  demand  of  payment 
shall  have  been  made  in  writing,  so  as  such  demand  shall 
give  notice  to  the  debtor  that  interest  will  be  claimed  from 
the  date  of  such  demand  until  the  term  of  payment ;  pro- 
vided that  interest  shall  be  payable  in  all  cases  in  which  it 
is  now  payable  by  law."  , 

Interest  under  this  statute  can  be  claimed  only  through 
the  intervention  and  allowance  of  a  jury.  Thus,  the  plain- 
tiff in  an  action,  having  agreed  to  refer  his  claim  without  any 
stipulation  for  the  referee  to  allow  the  interest  which  a  jury 
might  have  given  him,  was  held  to  have  lost  his  claim  to 
it  (/).     So,  a  mere  claim  for  interest  under  the  statute  was 


(a)  Bruce  y.  Hunter,  8  Camp.  467;  W.  723. 

Denton  v.  Sodie,  8  Camp.  493,  496 ;  (d)  Cameron  y.  Smithy  2  B.  &  Aid. 

Otoyn  y.  Oodby,  4  Taunt.  846.  305 ;  and  see  Dixony,  ParheSy  1  Esp. 

{b)  Bruce  r.  Hunter,  eupra ;  and  110 ;  cited  ante,  p.  586 ;   Chureher  y. 

Bee  Eaton  y.  Bell,  5  B.  &  Aid.  34.  Stringer,  2  B.  &  Ad.  777. 

(c)  Herries  y.  Jamieeon,  5  T.  B.  {e)  Bent  y.  Dunn,  3  Camp.  296. 

653  5  Hudson  y.  Fawcett,  7  M.  &  G.  (/)  Berrington  y.  PAilUps,  1  M.  & 

848;  Nordenetrom  y.  iUt,  18  M.  &  W.  48. 
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held  not  to  be  a  d^bt  for  which  a  defendant  could  be  held  to 
bail  {a).  The  jury  may^  if  they  think  fit,  refuse  to  allow 
interest  (6). 

A  letter  asking  for  the  loan  of  a  sum  of  money  until  a 
specified  day,  which  was  acceded  to  by  lending  the  money, 
was  held  not  to  constitute  a  debt  payable  by  virtue  of  a  writ- 
ten instrument  within  the  meaning  of  the  statute,  because 
the  writing  alone  did  not  create  the  contract  (c).  Over- 
charges exacted  by  a  carrier  for  the  carriage  of  goods  create 
a  debt  which  is  sufficiently  certain  for  the  allowance  of 
interest  after  a  demand  in  writing  under  the  statute  (d). 
Interest  payable  by  the  terms  of  a  written  instrument  at  a 
certain  time  is  a  debt  upon  which  the  jury  may,  if  they  think 
fit,  allow  interest  (e) . 
intereat  The  statute  1  &  2  Yict.  c.  IIG,  s.  17,  enacts  ''that  every 

^^£ul  j^dg^®^*  <1®^*  shall  carry  interest  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  time  of  entering  up  the  judg- 
ment until  the  same  shall  be  satisfied,  and  such  interest 
may  be  levied  under  a  writ  of  execution  on  such  judgment/' 
A  judgment  against  the  plaintiff  for  costs  carries  interest 
under  this  section  (/) . 

In  the  case  of  bankruptcy  it  is  provided  by  the  Bank- 
rupt Law  Consolidation  Act,  12  &  18  Vict.  c.  106,  s.  180 
(following  the  lajiguage  of  the  3  &  4  Wm.  TV.  c.  42,  s.  28 
cited  above) ''  that  upon  all  debts  or  sums  certain,  payable  at 
a  certain  time  or  otherwise,  whereupon  interest  is  not  re- 
served or  agreed  for,  and  which  shall  be  overdue  at  the  filing 
of  the  petition  for  adjudication  of  bankruptcy  and  proveable 
thereunder,  the  creditor  shall  be  entitled  to  prove  for  inter- 
est, to  be  calculated  at  a  rate  not  exceeding  four  pounds  per 
centum  per  annum  up  to  the  date  of  the  filing  of  such  peti- 
tion from  the  time  when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some 
written  instrument  at  a  certain  time,  or  if  payable  otherwise. 


Interest 
proveable 
m  bank- 
ruptcy. 


(a)  CaUum  v.  Leeson,  2  G.  &  M. 
406. 

(6)  AUtcood  V.  Taylor^  1  M.  &  Qt, 
279;  see  per  Bajlev,  J.,  Cameron  v. 
Smith,  2  B.  &  Aid.  806,  308. 

(c)  Taylor  ▼.  HoU,  3  H.  &  G.  452; 
34  L.  J.  Ex.  1. 


{d)  Edwards  r.  Qreai  Western  iZy. 
Co.,  11  C.  B.  588. 

(e)  See  AUwood  t.  Te^l-or,  1  M.  & 
G.  279. 

if)  Pitcher  r.  Roberts,  2  Dowl. 
N.  8.  394 ;  Newton  v.  Conyngham,  17 
L.  J.  C.  P.  288. 
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then  from  the  time  when  demand  of  payment  shall  haye  been 
made  in  writings  so  as  such  demand  shall  giye  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such 
demand  until  the  time  of  payment.'^ 

Upon  contracts  for  the  sale  of  goods  the  breaches  for  Damac;M 
which  damages  are  recoyerable  may  be,  on  the  part  of  the  SSronSwu 
buyer,  in  not  paying  the  price,  or  not  accepting  the  goods,  ^^Jjjf  ^ 
and  on  the  part  of  the  seller,  in  not  deliyering  the  goods  ac- 
cording to  the  contract. 

In  an  action  for  not  paying  the  price  of  goods  sold  the  For.not 
amount  recoyerable  is,  in  general,  the  price  agreed  upon  in  5SS^  * 
the  contract ;  the  damages  merely  for  detaining  the  price 
beyond  the  day  appointed  for  payment  are  nominal  (a). 
Where  by  the  terms  of  the  contract  the  goods  are  to  be  paid 
for  by  a  bill  of  exchange  and  the  bill  is  not  giyen,  interest 
may  be  recoyered  upon  the  amount  of  the  bill,  as  if  it  had 
been  giyen,  as  part  of  the  price  of  the  goods  (6).  K  the 
goods  haye  been  sold  with  a  warranty,  the  buyer  on  being 
sued  for  the  price  may  giye  eyidence  of  the  breach  of  war- 
ranty in  reduction  of  damages,  and  the  contract  price  will  be 
reduced  by  the  diminution  in  yalue  owing  to  the  defect  war- 
ranted against  (c) .  But  the  buyer  cannot,  in  further  reduc- 
tion of  the  price,  giye  eyidence  of  special  damages  caused  by 
the  breach  of  warranty,  though  he  might  be  entitled  to  re-* 
coyer  such  damages  in  an  action  upon  the  warranty  (d). 

The  measure  of  damages  in  an  action  for  not  accepting  For  not  ao- 
goods  under  a  contract  of  sale  is  the  difference  between  the  JJoSf  *^* 
contract  price  and  the  market  price  of  similar  goods  at  the 
time  when  they  ought  to  haye   been  accepted  (e).      The 
buyer  cannot  ayoid  the  consequences  of  a  falling  market,  by 
merely  giying  notice  of  his  intention  not  to  accept  the  goods 


(a)  See  mUe,  p.  472,  5^7. 

(ft)  Ifor^Aoi/v.  Poo/0, 18  BMt»  98; 
Farr  y.  Ward,  8  M.  &  W.  26  ;  Dooir 
▼.  Smifih,  8  M.  &  W.  899 ;  see  a«^«, 
p.  685. 

(c)  Street  y.  Blay,  2  6.  &  Ad.  466 ; 
Alien  y.  Cameron,  1  C.  &  M.  882 ; 
PouUon  y.  LatHmore,  9  B.  &  C.  269. 

{d)  Mondel  y.  8ted,  8  M.  &  W. 


868;  lUgge  y.  BurUdge,  16M.&W. 
698. 

(e)  BooTfMm  y.  Naek,  9  B.  &  0. 
146 ;  PMUpotte  y.  Bvame,  6  M.  &  W. 
476 ;  Barrow  y.  Amamd,  8  Q.  B.  696, 
610 ;  and  see  aa  to  daniagea  for  not 
accepting  ahaiea  Stemart  y.  Caut^f 
8  Iff.  &  W.  IfH);  BoU  y.  FlaOer, 
16  L.  J.  Q.  B.  866. 
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at  the  time  appointed ;  but  the  damages  are  measured  by  the 
market  price  at  that  time  notwithstanding  snch  notice  (a). 
If  there  is  no  diflference  proved  between  the  contract  price 
and  the  market  price^  only  nominal   damages  can  be  re- 
covered (fc). 
?*"llf  dL       ^^  *^  action  for  not  delivering  goods  under  a  contract  of 
Uyenng      sale^  the  price  remaining  unpaid^  the  measure  of  damages  is 
^^^J^  of  the  diflference  between  the  contract  price  and  the  market 
■•^  price  at   the   time   appointed  for   delivery  (c).      And  the 

damages  are  to  be  measured  by  the  market  price  at  that 
time,  notwithstanding  that  the  seller  may  have  before  given 
notice  of  his  intention  not  to  deliver  the  goods  {d) .  Where 
the  property  in  the  goods  has  passed  under  the  contract,  and 
the  seller  has  been  guilty  x>{  a  wrongful  conversion  of  the 
goods  before  delivery,  as  by  reselling  them,  so  that  he  could 
not  recover  the  price,  the  buyer  cannot  by  suing  for  the 
wrongful  conversion  recover  greater  damages  than  in  an 
action  for  the  breach  of  contract  in  not  delivering  the 
goods  (e) .  But  if,  after  delivery  of  possession  of  the  goods 
to  the  buyer,  the  seller  wrongfully  retakes  the  goods,  the 
buyer  may  recover  the  full  value  in  an  action  for  the  wrong- 
ful taking,  the  seller  having  his  remedy  for  the  price  under 
the  contract  (/) .  Where  there  is  no  diflference  between  the 
contract  price  and  the  market  price  at  the  time  for  delivery, 
the  damages  for  not  delivering  the  goods  are  only  nomi- 
nal ig) . 

If  the  price  has  been  paid,  the  buyer  is  entitled  to  recover 
the  full  market  value  of  the  goods  at  the  time  appointed  for 
delivery ;  and  so  also,  if  the  price  has  been  paid  by  a  bill 
which  is  not  due  and  payable  until  after  the  time  appointed 


(a)  PhiUfotU  T,  Evan»t  supra; 
Ripley  r.  M*Clnre,  4  Sx.  845 ;  and 
see  Leigh  y.  Paterson^  8  Taunt.  640 ; 
ante,  p.  463. 

{b)  See  Valpy  y.  Oakeley,  16  Q.  B. 
941 ;  20  L.  J.  Q.  B.  380. 

(c)  Qameford  t.  CarroU,  2B.&0. 
624 ;  Startup  y.  Cortazziy  2  C.M.& 
R.  166 ;  Barrow  y.  Amaud,  8  Q.  B. 
595,  609;  JosUng  y.  Irvine^  6  H.  & 
N.  512 ;  80  L.  J.  Ex.  78 ;  and  see  as 
to  shares,  Shaw  y.  Holland^  15  M.  k 
W.  136 ;  Tempest  y.  KUner,  8  C.  B. 


258 ;  Coekerelly.  Van  Diemen^s  Land 
Co,,  18  0.  B.  454. 

(d)  Leigh  y.  Paiereon,  8  Taunt. 
540 ;  and  see  Phillpotte  y.  Svane,  6 
M.  &  W.  475 ;  ante,  p.  468. 

(e)  Chinery  y.  Viall,  6  H.  &  N. 
288  ;  29  L.  J.  Ex.  180. 

(/)  Stephens  y.  Wilkinson,  2  B.  & 
Ad.  320;  OiUardy,Brittan,^}ili.& 
W.  575. 

(^)  Valpy  y.  Oofcffey,  16  Q.  B.  941 ; 
20  L.  J.  Q.  B.  380 ;  see  Nichol  y. 
Bestwick,  28  L.  J.  Ex.  4. 
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for  delivery  of  the  goods ;  but,  if  such  bill  is  subsequently 
dishonoured,  the  buyer  is  in  the  same  position  as  if  the  price 
had  not  been  paid,  and  can  recover  only  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time 
appointed  for  delivery  (a).  K  the  price  was  agreed  to  be 
paid  before  the  time  appointed  for  delivery,  and  the  buyer 
makes  default  in  payment,  the  seller  is  excused  from  de- 
livery (6). 

The  buyer  cannot,  in  general,  recover,  as  damages  for  the 
non-delivery  of  the  goods,  the  loss  of  profit  on  a  resale  made 
by  him  at  a  higher  price  than  the  market  price  at  the  time 
appointed  for  delivery  (c).  The  buyer  is  not  entitled  to 
damages  beyond  the  market  value  of  the  goods  at  the  time 
appointed  for  delivery  by  reason  of  an  increased  price  having 
been  agreed  upon  in  consideration  of  the  goods  being  de- 
livered at  that  time  (d). 

Where  there  is  no  market  at  which  the  buyer  could  pro- 
cure goods  of  the  like  kind  to  supply  the  place  of  those  con- 
tracted for,  the  seller  may  become  liable  for  the  special 
damage  caused  under  the  circumstances  by  his  default  in 
delivering  the  goods.  Thus,  where  goods  were  sold  for  the 
purpose  of  selling  again,  which  the  seller  knew,  upon  default 
in  delivering  the  goods,  there  being  no  market  at  which  the 
buyer  could  procure  the  like  goods,  he  was  held  entitled  to 
recover  as  damages  the  loss  of  profit  on  resales  which  he  was 
unable  to  complete  {e).  Upon  this  principle  in  an  action 
against  a  carrier  for  not  delivering  goods  at  the  proper  time 
and  place  according  to  the  contract,  the  measure  of  damages 
being  the  value  of  the  goods  at  that  time  and  place,  if  there 
is  no  market  at  that  place  to  regulate  the  value,  the  value 
must  be  ascertained  by  taking  the  price  at  the  place  of 
manufacture,  together  with  the  cost  of  carriage  and  a  rea- 
sonable allowance  for  importer's  profit  (/). 

(a)  Valpsf  T.  Oakeley,  16  Q.  B.  112 ;  88  L.  J.  Ex.  300 ;  see  amte^ 
941 ;  GHffiihM  y.  Perry,  1  E.  &  E.       p.  566. 

680 ;  28  L.  J.  Q.  B.  204.  (0)  Borriss  y.  ff^itokinton,  18  G.  B. 

(b)  lb. ;  and  see  ante,  p.  847.  K.  S.  446  ;  84  L.  J.  C.  P.  169 ;  see 

(c)  Williamt  y.  Beynolds,  84  L.  J.  ante,  p.  672. 
Q.B.221itaidBeeBorrieeY.Stttchin'  (/)  C Banian  v.    Oreai  Weetem 
eon,  18  G.B.  N.  S.  446 ;  84 L.  J.  0.  P.  R^,  Cb.,6  B.  &  S.  484 ;  84 L.  J.  Q.  B. 
169.  154;  Rice  y.  Baxendale,  7  H.  &  N. 

{d)  Brad^  y.  OasOery  8  H.  &  0.      96  ;  80  L.  J.  Ex.  871;  emU,  p.  671. 
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Dainages  In  an  action  for  the  breach  of  a  contract  to  deliyer  a 
cbUre^of  specific  chattel  the  measure  of  damage,  it  has  been  sug- 
•P^^  gested,  should  be  governed  by  a  similar  rule  to  that  which 
governs  the  measure  of  damages  for  the  breach  of  a  con- 
tract to  pay  money.  In  the  latter  case,  whatever  may 
be  the  amount  of  inconvenience  sustained  by  the  plain- 
tiff, the  measure  of  damages  is  limited  to  the  interest  of 
money  only ;  so  in  the  former  case  the  measure  of  damages 
should  by  analogy  be  fixed  to  the  average  profit  made  by 
the  use  of  such  a  chattel  (a).  Accordingly,  in  an  action 
for  the  non-delivery  of  a  ship  at  the  time  contracted  for, 
the  difference  between  the  probable  earnings  of  the  ship, 
if  delivered  at  the  time  contracted  for,  and  the  actual 
earnings  when  delivered,  was  held  to  be  a  correct  mea- 
sure of  damages  {b).  Where  a  specific  chattel  is  con- 
tracted for  with  reference  to  a  special  purpose,  known  to  the 
person  contracting  to  deliver  it,  upon  default  in  delivery  he 
may  become  liable  for  special  damage  caused  by  the  want  of 
it,  according  to  the  rule  laid  down  in  the  case  of  Kadley  v. 
Baxendale  (c). 
Exeoatioii  By  the  Mercantile  Law  Amendment  Act  1856,  19  &  20 
Mi^^Tof  Vict.  c.  97,  s.  2,  it  is  provided  that  " in  actions  for  breach 
^^^^  of  contract  to  deliver  specific  goods  for  a  price  in  money,  on 
dftma^ea.  the  application  of  the  plaintiff,  and  by  leave  of  the  judge  be- 
fore whom  the  cause  is  tried,  the  jury  shall,  if  they  find  the 
plaintiff  entitled  to  recover,  find  by  their  verdict  what  are 
the  goods  in  respect  of  the  non-delivery  of  which  the  plain- 
tiff is  entitled  to  recover,  and  which  remain  undelivered ; 
what,  if  any,  is  the  sum  the  plaintiff  would  have  been  liable 
to  pay  for  the  delivery  thereof;  what  damages,  if  any,  the 
plaintiff  would  have  sustained  if  the  goods  should  be  de- 
livered under  execution,  and  what  damages  if  not  so  de- 
livered ;  and  thereupon,  if  judgment  shall  be  given  for  the 
plaintiff,  the  court  or  a  judge  shall  have  power  to  order  exe- 
cution to  issue  for  the  delivery,  on  payment  of  such  sum^ 
if  any,  as  shall  have  been  foimd  to  be  payable  by  the  plain- 
tiff as  aforesaid,  of  the  said  goods  without  giving  the  de- 

(a)  Fletcher  t.  Tayleur^  17  C.  B.  (c)  Cited  anie^  p.  669;  see  Smeed 
21 ;  26  L.  J.  G.  P.  66.                               y.  Foord^  and  Portman  y.  IGddletou^ 

(b)  Fletcher  y.  Ta^leur,  eupra,  cited  anie,  p.  672. 
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fendant  the  option  of  retaining  the  same  upon  paying  the 
damages  assessed.^ 


>9 


Upon  a  contract  of  sale  of  a  specific  chattel  with  a  war-  Damages 
ranty,  the  measure  of  damages  for  a  breach  of  the  warranty  f^*S«u;h* 
varies  accordinff  to  whether  the  chattel  has  been  returned  or  ofwmntj, 
kept.     The  chattel  can  be  returned  only  where  the  contract  gooda. 
provides  for  a  return  of  the  chattel  in  the  event  of  a  breach 
of  warranty,  or  where  the  seller  agrees  to  take  it  back,  or 
where  the  sale  was  effected  by  a  fraudulent  warranty  and  the 
buyer  has  repudiated  it  on  that  ground  (a) .     If  the  chattel 
has  been  returned,  the  measure  of  damages  is  the  amount  of 
price  which  was  paid  for  it,  unless  it  was  returned  under 
terms  agreed  upon  to  a  different  effect.     If  the  chattel  is 
kept,  the  measure  of  damages  is  the  diminution  in  value 
owing  to  the  defect  warranted  against  (6). 

If  the  buyer  has  resold  the  chattel  with  a  similar  warranty 
at  an  advanced  price,  the  loss  of  profit  cannot,  in  general,  be 
recovered ;  but  it  seems  that  such  sale  would  be  evidence 
of  the  value  of  the  chattel  if  it  had  been  sound;  and  similarly, 
if  he  has  resold  it  after  discovery  of  the  breach  of  warranty 
at  a  diminished  price,  such  sale  would  be  evidence  of  the  real 
value  of  the  chattel  (c).  The  buyer  of  a  horse  with  a  war- 
ranty resold  it  with  a  similar  warranty,  and,  having  been 
sued  for  a  breach,  offered  the  defence  of  the  action  to  the 
seller  and,  receiving  no  answer,  defended  the  action  himself ; 
it  was  held  that  he  might  charge  the  seller  with  the  costs  of 
defending  the  action  as  special  damage  caused  by  his  breach 
of  warranty  (d).  The  buyer  may,  in  some  cases,  after  the 
discovery  of  a  breach  of  warranty  and  offering  the  seller  to 
returu  the  chattel,  if  he  refuses  to  take  it  back,  charge 
against  him  as  damage  the  expenses  incurred  in  keeping  the 
chattel  for  a  reasonable  time  until  it  can  be  disposed  of  (e) . 


(a)  Street  t.  Blay,  2B.&  Ad.  456 ;  CurtU  t.  ffannay,  3  Eap.  82 }  Clare 

Weston  ▼.  Dovmes^  Doug.  23  ;  Oom-  y.  Maynard^  6  A.  &  £.  519 ;  Cox  t. 

pertz  Y.  Denton,  1  G.  &  M.  207  ;  see  Walker,  6  A.  &  B.  523  (a). 
Adams  y.  Richards,  2  H.  Bl.  573 1  (c)  Clare  y.  Maynard^  6  A.  &  E. 

Bannerman  y.  White,  10  0.  B.  N.  S.  519. 

844  ;  31  L.  J.  0.  P.  28  ;  ante,  p.  198,  (t^)  Letois  y.  Peahe,  7  Taunt.  153. 

4:.  8.  (<?)  Caswell  y.  Coare,  1  Taunt.  566  5 

(6)  Caswell  y.  Coare,  1  Taunt.  566 ;  Chesterman  y.  Lamb,  2  A.  &  E.  129. 
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If  the  warranty  is  fraudulent,  the  defendant  is  responsible 
for  the  consequences  of  the  plaintiff  acting  upon  the  faith  of 
the  warranty  ;  thus,  where  the  defendant  sold  to  the  plaintiff 
a  cow,  and  fraudulently  warranted  it  to  be  sound,  when  he 
knew  it  to  have  an  infectious  disease,  and  the  plaintiff  placed 
it  with  other  cows,  which  caught  the  disease  and  died,  the 
plaintiff  was  held  entitled  to  recover  as  damages  the  value 
of  all  the  cows  (a). 
DamagTM  Upon  a  contract  for  the  sale  and  delivery  of  goods  of  a 
of  warranty  described  quantity  and  quality,  the  seller  is  bound  to  deliver 
tion^of"^"  go<^ds  answering  to  the  description  contracted  for,  which  he 
good*.  substantially  warrants ;  the  delivery  of  goods  of  an  inferior 
description  by  the  seller  is  a  breach  of  the  contract  for  which 
the  buyer  may  maintain  an  action  (b).  If  the  buyer  has  re- 
fused to  accept  the  inferior  goods,  which  he  may  do,  the 
measure  of  damages  in  such  action  is  the  value  of  goods  of 
the  description  contracted  for  at  the  time  appointed  for  de- 
livery, irrespectively  of  the  contract  price,  or  the  difference 
between  that  value  and  the  contract  price,  accordingly  as  he 
has  or  has  not  paid  the  price.  If  the  buyer  has  accepted  the 
goods,  the  measure  of  damages  is  the  difference  between  the 
value  of  goods  of  the  description  contracted  for  and  the  value 
of  those  actually  delivered  and  accepted  (c). 

If  at  the  time  of  the  sale  the  seller  knew  that  the  buyer 
was  buying  for  the  purpose  of  resale,  he  may  also  be  liable 
for  the  special  damage  occasioned  to  the  buyer  by  reason  of 
his  not  being  able  to  complete  such  resale  through  the  in- 
feriority of  the  goods  delivered  {d).  Where  the  subject  of 
the  sale  and  warranty  was  seed-barley  of  a  particular  de- 
scription, and  the  buyer  resold  it  with  a  similar  warranty, 
and  consequently  became  liable  to  compensate  the  sub -pur- 
chasers for  their  loss  in  using  the  barley  for  seed  as  war- 
ranted, it  was  held  that  such  liability  was  a  consequence  of 
the  breach  of  warranty  which  the  buyer  might  claim  against 
the  seller  as  damages  {e) . 

(a)  MulUti  V.  Mason,  86  L.  J.  C.  P.  128  j  27  L.  J.  0.  P.  27 ;  lHn4fle  y .  Hart, 

299 ;  L.  Rep.  1  C.  P.  559.  7  C.  B.  N.  S.  145 ;  29  L.  J.  C.  P.  14S. 

(ft)  TTelU  V.  Hopkins,  5  M.  &  W.  7 ;  (d)  See  Dingle  T.  Hare,  supra ;  and 

and  see  Dawson  r.  Collis^  10  C.  B.  see  ante,  p.  572, 

523 ;  ante,  p.  438.  («)  Randall  y.  Saper,  E.  6.  &  E. 

(c)  Loder  y.  Kekule,  8  0.  B.  N.  8.  84;  27  L.  J.  Q.  B.  266. 
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If  the  buyer,  having  accepted  the  goods,  is  sued  for  the 
price,  he  may  show  in  reduction  of  damages  the  diflference 
in  value  between  the  goods  delivered  and  those  contracted 
for,  and  diminish  the  price  by  that  amount  (a).  If  the 
buyer  refuses  the  goods  as  not  answering  the  description 
bought,  he  may  recover  the  price  previously  paid  as  an  im- 
plied debt  for  money  received  for  his  use  (fc). 

In  an  action  by  the  purchaser  of  land  against  the  vendor  Damaf^ea 
for  default  in  completing  the  purchase  by  reason  of  a  defect  for  iSe^  * 
in  the  title,  the  purchaser  is  entitled  to  recover  as  damages  ^*^ 
the  costs  of  investigating  the  title  and  of  endeavouring  to 
procure  a  good  title,  including  the  expense  of  comparing 
deeds,  of  searching  for  judgments,  and  of  journeys  for  that 
purpose  (c) ;  and  it  is  sufficient  if  a  liability  for  such  costs 
has  been  incurred,  though  they  have  not  been  paid  before 
the  action  (d),  if  such  liability  is  properly  charged  in  the 
declaration  (e).  He  may  also  recover  his  deposit  money  and 
interest  on  the  deposit  money  as  special  damage  (/) .  If  the 
purchaser  is  unable  to  prove  the,  contract,  as  for  want  of  a 
written  memorandum  to  satisfy  the  Statute  of  Frauds,  or  if 
he  treats  the  contract  as  void  or  rescinded,  he  can  recover 
his  deposit  as  an  implied  debt  for  money  received  to  his  use ; 
but  he  cannot  recover  interest  upon  it  in  that  form  of  action, 
nor  can  he  recover  the  expenses  he  has  incurred  about  the 
purchase  {g) .  He  cannot  recover  as  damages  expenses  in- 
curred by^him  in  the  negotiation  of  the  contract  or  before 
the  execution  of  it ;  nor  the  expense  of  a  survey  of  the 
estate ;  nor  the  expense  of  a  deed  of  conveyance  prepared 
before  ascertaining  the  state  of  the  title  {h)  ;  nor  can  he  re- 
cover the  costs  of  raising  the  purchase  money  in  readiness  for 
payment,  nor  interest  upon  it  while  lying  idle  (i) ;  but  it 


! 


a)  See  ante,  p.  589. 


[h)  See  ante,  p.  60 ;  and  see  Loder 
V.  Eekule,  8  C.  B.  N.  S.  128.  139. 

(c)  Hodget  t.  Earl  of  Litchfield, 
1  Bing.  N.  O.  492  ;  Sanelip  v.  Pad- 
wick,  5  Ex.  616. 

(d)  Richardson  t.  Chosen,  10  Q.  B. 
766. 

(e)  lb. ;  and  see  Pritchet  r.  Boetey, 
1  C.  &  M.  775. 

if)  De  Bemales  v.  Wood,  3  Camp. 


258 ;  Farquhar  y.  Farley ^  7  Taunt. 
692 ;  Hodyee  v.  Farl  of  Litchfield, 
supra. 

iff)  Ooshell7.Archer,2 A. k^.^OO] 
Maherley  y.  Robins,  5  Taunt.  626; 
Bradshato  v.  Bennett,  5  C.  &  P.  48. 

{h)  Hodges  r.  Earl  of  Litchfield, 
supra, 

{%)  Hanslip  v.  Padwick,  5  Ex.  615  ; 
Sweetland  v.  Smith,  1  Q.  &  M.  585 ; 
■ee  Sherry  r.  Oke,  8  Dowl.  349. 

2   Q   2 
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Damages     seems  that  he  may  recover  for  the  expenses  incurred  in  pre- 
for^sSHrf^  P*™g>  stamping,  and  entering  into  the  agreement  {a). 
land.  The  purchaser  cannot  claim  the  costs  of  a  Chancery  suit 

brought  by  him  against  the  vendor  for  specific  performance, 
and  dismissed  for  defect  of  title  without  costs  (A) ;  nor  the 
extra  costs  of  a  Chancery  suit  brought  against  him  by  the 
defendant  and  dismissed  with  costs  (c) .  The  purchaser  can- 
not claim  damages  for  the  loss  of  his  bargain,  where  the 
vendor  fails  to  complete  by  reason  of  a  defect  in  his  title, 
provided  the  vendor  has  acted  bond  fide  and  had  reasonable 
ground  for  supposing  that  he  had  a  good  title  {d).  But 
where  the  vendor  contracts  to  sell  an  estate,  knowing  at  the 
time  that  he  has  no  title,  he  is  then  liable  to  make  good  the 
loss  of  bargain  [e) .  So  also,  if  he  fails  to  complete  irom  any 
other  cause  than  defect  of  title  (/).  The  purchaser  cannot 
recover  as  damages  the  profits  which  would  have  accrued  to 
him  fi-om  a  resale  of  the  property  which  he  made  before^  the 
title  was  discovered  to  be  defective,  nor  the  expenses  of  such 
•  resale,  nor  the  expenses  of  the  sub-purchaser  for  which  he 
became  liable  {g) . 

If  the  contract  has  been  completed  by  an  actual  convey- 
ance of  the  land  sold^  and  the  purchaser^  having  been  evicted 
by  a  claimant  with  a  better  title,  sues  the  vendor  on  the 
covenant  for  title  contained  in  the  deed  of  conveyance,  the 
measure  of  the  damages  is  the  value  of  the  estate ;  thus,  in  an 
action  for  a  breach  of  the  covenant  for  quiet  possession  con- 
tained in  a  lease,  the  lessee  having  been  evicted,  th^  measure 
of  damage  was  held  to  be  the  value  of  the  unexpired  part  of 
the  term  together  with  the  amount  recovered  against  the 
lessee  by  the  evictor  for  mesne  profits  {h).  So,  where  the 
plaintifl^,  being  in  possession  of  premises  under  a  lease,  ob- 
tained a  new  lease  in  reversion  with  a  covenant  for  quiet 


Damages 
on  cove- 
nants for 
title. 


(a)  Hanalip  y,  Padtaick,  5  Ex.  615. 

(b)  Maiden  y.  I^ton,  11  Q.  B.  292. 

(c)  Hodges  y.  Earl  of  Litchfield^ 
1  Bing.  N.  0.  492  ;  ^eepott,  p.  597. 

(rf)  Flureau  v.  Thomhill,  2  W.  Bl. 
1078 ;  Pounsett  v.  Fuller,  17  0.  B. 
660 ;  25  L.  J.  C.  P.  146 ;  Sikes  y. 
Wild,  1  B.  &  S.  587  ;  30  L.  J.  Q.  B. 
825 ;  82  id.  875. 


(«)  Hopkins  v.  Orazebrook,  6  B.  &  O. 
81 ;  Robinson  y.  Hardmun,  1  £x.  850. 

(/  )  See  per  Campbell,  G.  J.,  Simons 
▼.  Patcheti,  7  B.  &  B.  568,  572. 

(ff)  Walker  v.  Moore,  10  B.  &  O. 
416;  and  see  Hanslip  ▼.  Padmch, 
supra. 

(A)  Wmiams  y.  BwreU,  I  C.  B. 
402. 
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possession^  and  it  turned  out  that  the  lessor  had  no  power  to 
grant  such  lease^  and  the  plaintiff  took  another  lease  from 
the  real  owner  on  less  favourable  terms^  the  measure  of  da- 
mages was  taken  to  be  the  difference  of  value  between  the 
two  leases  (a).  Where  an  estate  was  sold  and  conveyed  with 
a  covenant  that  it  was  freehold,  and  it  proved  to  be  copyhold, 
the  measure  of  damage  for  the  breach  of  covenant  was  held 
to  be  the  difference  in  value  by  reason  of  the  difference  in 
tenure  (b).  Where  the  defendant  had  conveyed  land  to  the 
plaintiff  and  covenanted  for  a  good  title,  and  the  plaintiff, 
being  sued  by  a  claimant  under  a  better  title,  compromised 
the  action  for  a  sum  of  money,  the  plaintiff  was  held  entitled 
to  recover  that  sum  and  the  costs  of  the  action  as  damages 
for  the  breach  of  covenant  (c) . 

The  costs  of  an  action  or  other  legal  proceedings  incurred  c^g^  ©f  m- 
by  the  plaintiff  in  consequence  of  a  breach  of  contract  by  *>on,wiiffla 
the  defendant  may  in  some  cases  be  recovered  as  special  m  damages, 
damage.  The  decision  of  the  Court  in  which  an  action  or 
suit  is  brought,  as  to  the  incidence  of  the  costs,  is  final  and 
cannot  be  questioned  by  the  same  parties  in  another  action. 
Thus,  the  purchaser  of  land,  having  brought  a  suit  for  spe- 
cific performance  against  the  vendor  which  was  dismissed  for 
defect  of  title  without  costs,  was  held  not  entitled  to  recover 
his  costs  of  suit  as  special  damage  in  an  action  against  the 
vendor  for  not  making  a  good  title,  because  the  adjudication 
of  the  Court  of  Chancery  that  the  costs  should  not  be  paid 
by  the  defendant,  could  not  be  disputed  in  another  court  (d) . 
So,  it  was  held  that  the  plaintiff  in  an  action  for  a  breach  of 
contract  could  not  recover  as  special  damage  the  extra  costs 
beyond  those  taxed  and  paid  to  him  in  a  suit  in  Chancery 
which  had  been  brought  against  him  by  the  defendant  for 
specific  performance  of  the  contract  and  dismissed  with  costs, 
because  the  adjudication  of  the  Court  of  Chancery  was  con- 
clusive as  to  the  amount  to  which  he  was  entitled  (e). 


(a)  Lock  Y.  Furze,  19  C.  B.  N.  S.  {c)  Smith  y.  Compton,  8  B.  &  Ad. 

96  ;  34  L.  J.  C.  P.  201 ;  35  ih.  141 ;  407. 

L.  Rep.  1  C.  P.  441.  (rf)  Maiden  v.  Fifgon,  11  Q.  B.  292. 

(6)  Orojf  ▼.  Btiecoe,  Noy.  142.  (e)  Hod^ee  y.  Earl  of  Litchfield^ 
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Co8t3  of  ac-  If  the  action  was  brouglit  by  or  against  a  third  party  as  a 
^oV^robie  consequence  of  the  default  of  the  defendant  and  the  plaintiflF 
as  damages,  ^as  justified  in  bringing  or  defending  the  action,  the  costs 
may,  in  general,  be  recovered  against  the  defendant  as  spe- 
cial damage.  The  plaintiff,  having  bought  a  horse  from  the 
defendant  with  a  warranty,  resold  it  with  a  similar  warranty, 
not  knowing  that  it  was  unsound,  and  being  sued  for  a  breach 
of  the  warranty  gave  notice  of  the  action  to  the  defendant 
and  offered  him  the  defence  of  it ;  the  defendant  gave  no 
answer  and  the  plaintiff  defended  the  action  and  had  to  pay 
costs ;  it  was  held  that  he  was  entitled  to  recover  such  costs 
as  damage  in  an  action  for  the  defendant's  breach  of  war- 
ranty (a) .  The  plaintiff,  as  broker  for  the  defendant,  entered 
into  a  contract  for  the  purchase  of  goods,  which  the  defend- 
ant afterwards  repudiated,  and  the  plaintiff,  being  sued  for 
the  breach  of  contract  in  not  accepting  the  goods,  with  the 
knowledge  of  the  defendant  defended  the  action  and  had  to 
pay  and  incur  costs ;  it  was  held  that  he  was  entitled  to  recover 
the  costs  as  damages  in  an  action  against  the  defendant  upon 
his  contract  to  indemnify  him  in  acting  as  broker  (A). 

The  plaintiff,  relying  on  the  representation  of  the  defend- 
ant that  he  was  authorized  to  order  goods  for  another,  sup- 
plied the  goods  according  to  the  order  and  brought  an  action 
against  the  alleged  principal  for  the  price,  in  which  he  failed 
because  the  defendant  had  not  the  authority  represented, 
and  was  obliged  to  pay  the  costs ;  it  was  held  that  he  might 
recover  those  costs  as  damages  in  an  action  against  the 
defendant  for  the  breach  of  warranty  of  his  authority  aa 
agent  (c) .  In  a  similar  action  against  an  agent  who  had 
falsely  represented  that  he  had  authority  as  agent  for  another 
to  contract  to  grant  a  lease  to  the  plaintiff,  it  was  held  that 
the  costs  of  a  Chancery  suit  for  specific  performance  insti- 
tuted against  the  alleged  principal  in  reliance  upon  the  de- 
fendant's representation  of  authority  and  in  the  absence  of 


1  Bing.  N.  C.  492 ;  and  see  Hathaway  Taunt.  202 ;  Bfyth  ▼.  Smith,  6  M.  & 

V.  Barrow y  1  Gamp.  161 ;  Sinclair  v.  G.  405  ;  pott^  p.  599. 

Eldred,  4  Taunt.  7  j  Jenkitu  v.  Bid-  (6)  Brwm  v.  Hall,  7  0.  B.  N.  S. 

dulph,  4  Bing.  160.  503. 

(a)  Lewis  v.  Peake,  7  Taunt.  153 ;  (c)  Randell  r.   Trimen,  18  C.   B. 

and  see  Mainwaring  v,  Brandon,  8  786 ;  25  L.  J.  C.  P.  807. 
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any  notice  from  him  to  the  contrary,  and  which  was  dismissed 
upon  the  ground  of  his  want  of  authority,  might  be  recovered 
as  damages,  although  no  notice  was  given  to  the  defendant 
before  instituting  the  suit  (a). 

The  costs  of  an  action  cannot  be  recovered  as  special  Costs  of  ac- 
damages  unless  the  plaintiff  was  justified  upon  reasonable  notreoover. 
grounds  in  bringing  or  defending  the  action  (fc).  Thus,  where  ^^  •■ 
the  acceptor  of  a  bill  for  the  accommodation  of  the  drawer, 
having  been  compelled  to  pay  it,  sues  the  drawer  for  an  in- 
demnity, he  cannot  claim  as  damages  the  costs  of  defending 
an  action  upon  his  acceptance,  because  he  ought  to  have  paid 
it  without  action  (c).  The  plaintiff  bought  a  horse  of  the 
defendant  with  a  warranty,  and  having  resold  it  with  a  similar 
warranty  was  sued  for  a  breach  and  defended  the  action,  but 
it  appeared  that  he  might  have  known  by  a  reasonable  exa- 
mination of  the  horse  that  it  was  unsound  before  defending 
the  action ;  it  was  held  that  the  costs  of  the  defence  were 
occasioned  by  his  own  imprudence,  and  could  not  be  charged 
as  special  damage  consequent  upon  the  defendant's  breach  of 
warranty  {d) .  The  plaintiff  had  been  let  into  possession  of 
premises  by  the  defendant  under  a  supposed  authority  in 
him  to  let  them  on  behalf  of  the  owner,  but  upon  a  mere 
verbal  agreement  for  a  lease  for  seven  years,  and  the  owner 
afterwards  brought  ejectment  against  him  and  recovered  the 
premises ;  it  was  held  that  he  could  not  charge  the  defendant 
with  the  costs  of  defending  the  ejectment  as  damages  caused 
by  his  breach  of  warranty  of  authority,  because  the  defence 
must  necessarily  have  failed  by  reason  of  the  agreement  for 
the  lease  being  merely  verbal  (e). 

Where  the  action,  the  cpsts  of  which  are  claimed  as  da- 
mages, was  brought  in  respect  of  acts  for  which  the  plain- 
tiff  was  in  whole  or  in  part  independently  responsible,  he 
cannot  recover  the  costs  of  such  action  (/).     Thus,  where  a 

(a)  CoUen  v.   Wri^M,  7  E.  &  B.  (c)  Beech  r.  Jones,  6  C.  B.  696. 
301 ;  26  L.  J.  Q.  B.  147  ;  27  ib.  215  ;           (d)   WrigMwp    v.    Chamberlain,  7 
and  see  Hughee  v.  Ghraeme,  33  L.  J.       Scott,  589. 

Q.  B.  335 ;  ante,  p.  307.  («)  Pow  r.  Davu,  1  B.  &  S.  220  ; 

(b)  See  Broom  r.  Hall,  7  C.  B.  S.      30  L.  J.  Q.  B.  257. 

503 ;  Richardson  v.  Dunn,  8  C.  B.  N.  (/)  Short  v.  KallotDay,  11  A.  &  E. 

8.  655  ;    30  L.  J.  C.  P.  44  ;  Bleaden      28  ;    Walker  v.  Hatton,  10  M.  &  W. 
V.  Charles,  7  Bing.  246.  249. 
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lessee^  being  under  a  covenant  to  repair  and  having  granted 
an  nnder-lease  subject  to  a  similar  covenant^  was  sued  for  a 
breach  of  the  covenant  and  had  to  pay  the  costs  of  the  ac- 
tion^ it  was  held  that  the  loss  was  attributable  to  his  own 
breach  of  covenant^  and  could  not  be  recovered  as  damages 
in  an  action  against  his  underlessee  (a). 

Where  the  costs  of  an  action  are  recoverable  as  special 
damage  caused  by  the  breach  of  contract  of  the  defendant, 
the  plaintiff  may  charge  not  only  the  costs  as  taxed  between 
party  and  party^  but  also  his  own  costs  as  taxed  between  at- 
torney and  client  (6).  The  liability  to  pay  costs^  although  not 
yet  paid^  is  sufficient  to  sustain  the. claim  of  the  plaintiff  to 
recover  the  amount  as  special  damage,  if  the  costs  when  paid 
would  be  recoverable  as  such  (c);  but  the  liability  must  be 
properly  described  as  a  liability  in  the  declaration  {d). 


(a)  Penley  t.  WatU^  7  M.  &  W.  (c)    Smith  t.  Howell,  6  Ex.  730; 

601 ;   Walker  r.  ffatton,  10  M.  &  W.  RamdaU  t.  Raper,  £.  B.  &  £.  84 ;  27 

249 ;  OTemding  NeaU  t.   WylUe,  3  L.  J.  Q.  B.  266;  Spark  t.  HeOop^  1 

B.  &  C.  533  ;  and  see  Logan  v.  Hall,  £.  &  £.  663  ;  28  L.  J.  Q.  B.  197; 

4  0.  B.  598 ;  Smith  t.  HoweU,  6  £x.  Joeling  t.  Irvine,  6  H.  &  N.  512 ;  30 

730 ;  ShoH  Y.  Kalloway,  11  A.  &  £.  L.  J.  £x.  78. 

28.  ((i)  Prilchett  t.  Soevey,  1  C.  &  IC. 

(6)  Hughet  y.  Qraeme,  88  L.  J.  Q.  775 ;  and  see  Riekardaom  t.  Ckamm^ 

B.  335.  10  Q.  B.  756. 
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An  assignment  of  the  rights  or  liabilities  arising  out  of  con- 
tracts may  occur  : — by  act  or  agreement  of  the  parties ; — ^by 
the  assignment  of  estates  in  land  to  which  covenants  are 
annexed ; — ^by  marriage  operating  upon  the  contracts  of  the 
wife ; — ^by  the  death  of  one  of  the  parties  transferring  the 
estate  of  the  deceased  to  his  representatives; — ^by  bank- 
ruptcy— which  modes  of  assignment  will  be  treated  in  order 
in  the  following  sections. 

By  the  common  law  a  chose  in  action,  under  which  class  Contracts 
of  rights  is  included  the  right  arising  from  a  contract,  and  |Jbi*e  at  *^' 
the  right  of  action  for  the  breach  of  a  contract,  is,  in  ge-  common 
neral,  not  assignable  by  the  party  entitled  (a). 


law. 


The  rights  ansmg  out  of  a  contract  are,  in  effect,  as-  Assign- 

ment  of 
contracts  in 
equity, 
(a)  Co.  Lit.  214a;  2326  ;  2  Black-       Thompson  v.  DomiMf^  14  M.  &  W. 

stone's  Com.  442  ;  LampeVt  caMe,  10  403  ;  Jonet  y.  Carter,  8  Q.  B.  134  ; 
Co.  48  a  ;  Parker  t.  Wise,  6  M.  &  S.  Wetherell  t.  LangMton^  1  ^i,,  634, 
239 ;  Fairlie  y.  Denion,  8  B.  &  C.  395  ;       643. 
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Assi^-       signable  in  equity;  an  equitable  assignment  of  a  chose  in  ac^ 

coSnwte  in  ^^^'^  being  in  the  nature  of  a  declaration  of  trust  by  the  party 

equity.        having  the   legal  right,  and  an  agreement  on  his  part  to 

permit  the  assignee  to  make  use  of  his  name  to  enforce  it  (a). 

A  court  of  equity  will  decree  specific  performance  of  a 
contract  in  favour  of  an  assignee  of  the  benefit  of  it.  Thus, 
the  assignee  of  a  contract  for  the  purchase  of  land  may  ob- 
tain specific  performance  against  the  vendor  {b) .  So,  the 
assignee  of  an  agreement  for  a  lease  may  enforce  the  grant- 
ing of  the  lease ;  but  the  lessor  is  entitled  to  have  the 
covenants  executed  by  the  person  with  whom  the  original 
agreement  was  made  (c) ;  he  cannot,  in  general,  object  that 
that  person  has  become  insolvent  {d) .  If  the  lease  agreed 
for  is  to  be  subject  to  a  proviso  against  assignment,  the 
assignee  of  the  agreement  cannot  enforce  it  against  the 
lessor  (e). 

Contracts  in  which  the  personal  acts  and  qualities  of  one 
of  the  contracting  parties  form  a  material  ingredient  are,  in 
general,  not  assignable ;  thus,  a  contract  by  a  publisher 
with  an  author  to  publish  a  work  was  held  not  assignable 
by  the  publisher  to  another,  without  the  consent  of  the 
author,  in  consequence  of  the  personal  trust  placed  in  the 
publisher  by  the  author  (/). 

A  mere  ofier  of  a  contract  made  to  a  person,  before  ac- 
ceptance, is  not  assignable  even  in  equity  {g) . 

In  equity  the  assignee  may  sue  in  his  own  name,  and  en- 
force the  contract  directly  against  the  other  contracting 
party,  making  him,  as  well  as  the  assignor,  if  necessary,  a 
party  to  the  bill  (A).  But  a  court  of  equity  will  not  enter- 
tain a  suit  by  the  assignee  of  a  debt,  where  he  can  enforce 


(d)  Butler's  note  to  Co.  Lit.  232  h ; 
Soio  T.  Dawson,  1  Ves.  sen.  331; 
2  White  &  Tudor,  L.  C,  3rd  ed.  667. 

(b)  Nelihorpe  y.  Holgate,  1  Coil. 
C.  0.  203. 

(c)  Crosbie  v.  Toohe^  1  M.  &  K. 
431 ;  Morgan  t.  Rhodety  1  M.  &  K. 
436 ;  Domell  v.  Dew,  1  Y.  &  C.  C. 
345  ;  and  see  (fllertihy  v.  Hedges^ 
1  Sch.  k  Lof.  123. 

(rf)  Crosbie  ▼.  Toohe^  supra. 

(e)  WeatheraU  v.  Oeering,  12  Ves. 


504 ;  see  Buckland  T.  PapiUon,  L. 
Bep.  1  Kq.  477 ;  35  L.  J.  C.  387  ;  1 
Weekly  Notes,  377. 

Xf)  Stevens  y.  Benning,  1  E.  &  J. 
168  ;  24  L.  J.  G.  153  ;  see  per  Lord 
Abinger,  C.B.,  Qibson  y.  Carrulkers^ 
8  M.  &  W.  321,  343. 

( g)  Megnell  y.  Surtees,  3  Sm.  & 
Giif.  101,117;  awfe,  p.  23. 

(A)  Story,  Eq.  Jur.  1067;  Nel- 
ihorpe y.  RolgaU,  1  Coll.  C.  C.  203, 
217. 
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it  at  law  in  the  name  of  the  assignor,  unless  there  are  spe- 
cial circamstances  obstructive  of  the  right  of  the  assignee, 
which  the  courts  of  law  are  not  adequate  to  remove  (a) . 

A  court  of  equity  will  not  assist  an  assignee  of  a  chose  in 
action  unless  the  assignment  was  made  upon  a  valid  con- 
sideration {b). 

An  equitable  assignment  may  be  made  without  any  deed  Form  of 
or  writing,  by  any  words  or  acts  showing  a  clear  intention  to  ^^^- 
assign  (c) .     An  order  made  by  a  creditor  upou  his  debtor  ™®^'' 
to  pay  the  whole,  or  a  portion  of  the  debt,  to  another  would 
amount  in  equity  to  an  assignment  of  the  debt  to  the  per- 
son in  whose  favour  it  is  made  and  to  whom  it  is  given.     A 
trust  would  thereby  be  created  in  favour  of  the  equitable  as- 
signee of  the  fund,  and  would  constitute  an  equitable  lien 
upon  it  (cQ.   Such  an  order  made  in  writing  might  constitute 
a  bill  of  exchange  and  require  a  stamp ;  without  which  it 
would  be  inadmissible  in  evidence  (e) .     An  order  made  on 
a  debtor  to  pay  the  debt  to  a  third  person,  but  not  commu- 
nicated to   the  latter,  is  inoperative  until  acted  upon  by 
the  debtor,  and  may  be  revoked  {/). 

The  assignment  is  complete,  as  between  the  assignee  and  Notice  of 
the  assignor,  without  any  notice  to  the  debtor ;  but  the  as-  JJ^' 
signmeut  is  not  complete  as  against  the  debtor  until  no- 
tice {g).  This  notice  need  not  be  given  in  any  formal 
manner,  or  with  the  express  purpose  of  completing  the  as- 
signment j  notice  of  the  assignment,  however  acquired,  being 
sufficient  to  affect  the  debtor  with  the  trust,  and  the  manner 
or  purpose  of  giving  or  obtaining  the  notice  being  imma- 


(a)  Story,  £q.  Jur.  §  1057  a; 
Hammond  v.  Messenger,  9  Sim.  327 ; 
Keys  V.  WiUiamSy  3  7.  &C.  Ex.  462, 
466 ;  £o9e  y.  Clarie,  1  T.  &  C.  C. 
534. 

(6)  Edwards  y.  Jones,  1  My.  &  Cr. 
226 ;  M'Fadden  t.  Jenkyns^  1  Hare, 
458,  461 ;  and  the  oaaee  there  cited ; 
(Old  see  ante^  p.  330. 

(e)  Row  T.  hawson,  1  Yes.  sen.  331 ; 
2  White  &  Tudor,  L.C.,  3rd  ed.  667  ; 
Eowell  T.  Maclvers,  4  T.  B.  690; 
Heath  T.  HaU,  4  Taunt.  326 ;  Tibbits 
Y.  Qeorge,  5  A.  &  fi.  107 ;  Story,  Eq. 
Jur.  §  1047. 

(d)  Story  Eq.  Jur.    §    10^4,   and 


authorities  there  cited ;  Yeates  r. 
OroveSf  1  Ves.  jun.  280;  JSxp.  Al" 
derson,  1  Madd.  53;  Sx  p.  South, 
3  Swanst.  392 ;  Lett  y.  Morris,  4  Sin:. 
607  ;  Bum  ▼.  Carvalho,  4  My.  &  Cr. 
690, 702  ;  Rodide  y.  GandeU,  1  De  Gt. 
M.&G.763;  Belly.  Londonand North' 
Western  Ry,  Co.,  15  BeaY.  548. 

(e)  Pott  Y.  Lomas,  6  II.  &  N.  529; 
30  L.  J.  Ex.  210 ;  Hutchinson  y.  H&f- 
worth,  9  A.  &  E.  375 ;  Hamilton  y, 
Spottiswoode,  4  Kx.  200;  and  see 
Jd'Gowany,  Smith,  26  L.  J.  C.  8. 

(/)  Scott  Y.  Porcher,  3  Mer.  652 ; 
Morrell  v.  Wootten,  16  Bcav.  197. 

{£!)  Story,  £q.  Jur.  §  1057. 
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Notice  of  terial  (a).  Notice  to  one  of  several  joint  debtors  op  co- 
trustees  is,  in  general,  sufficient,  so  long  as  he  continues  a 
joint  debtor  or  trustee  (fc) ;  unless  the  one  having  notice  is 
himself  the  assignor  (c).  Mere  notice  to  the  debtor,  without 
concurrence  or  consent  on  his  part,  is  sufficient  to  effect  an 
assignment  of  the  debt  in  equity ;  after  notice  of  the  assign- 
ment he  cannot  refuse  to  be  bound  by  it  (d) . 

Until  the  title  of  the  assignee  is  perfected  by  notice  to 
the  debtor  of  the  assignment,  a  subsequent  assignee  may 
acquire  a  priority  of  right  by  giving  prior  notice  of  his  as- 
signment,  or  the  debt  may  be  discharged  hj&bondjide  pay- 
ment to  the  original  creditor  (e).  As  the  debtor  would  be 
justified  in  paying  to,  or  to  the  order  of,  the  assignor  be- 
fore notice,  the  debt  or  contract  is  held  to  remain  until  such 
notice  in  the  order  and  disposition  of  the  assignor  with 
the  consent  of  the  assignee,  so  that  in  ^sse  of  his  bank- 
ruptcy it  would  pass  to  his  assignees  under  the  statute  {/) . 
After  notice  to  the  debtor,  the  debt  is  no  longer  in  the 
order  and  disposition  of  the  assignor,  and  his  assignees  in 
bankruptcy  acquire  no  claim  (g).  Notice  of  an  assignment  of 
a  debt  or  fund  given  to  the  debtor  or  trustee,  before  the 
money  is  actually  due,  or  the  relation  of  trustee  is  created, 
is  ineffectual  to  give  priority  over  a  previous  assignment  (A). 
The  assignee  of  a  chose  in  action  also  takes  it  subject  to 
all  the  equities  of  the  debtor  or  trustee  against  the  assignor, 
eidsting  at  the  time  of  the  assignment ;  as  a  right  of  set- 


Asaignee 
takes  sub 
ject  to 
equities. 


(o)  Smith  y.  Smith,  2  C.  &  M.  231; 
Mewc  y.  BeHy  1  Hare,  73 ;  Edward* 
V.  Scott,  1  M.  &  0. 962  ;  2  8cott,N.  R. 
266;  TibbiU  v.  George,  5  A.  &  E. 
107. 

(6)  Smith  V.  Smith,  2  0.  &  M.  231 ; 
Meux  V.  Bell,  1  Hare,  73 ;  Tiimeon  v. 
Jtamsbottom,  2  Keen,  85. 

(c)  Browne  v.  Savage,  4  Drewry, 
635 ;  Willes  y.  Oreenhill,  29  Beav. 
376. 

(d)  Tibbits  y,  George,  etipra; 
M'Gowan  y.  Smith,  26  L.  J.  C.  8; 
Belcher  v.  Campbell,  8  Q.  B.  1,  11 ; 
Bell  y,  London  and  North- Western 
Rg.  Co.,  15  Beay.  548. 

(e)  Storj,  Eq.  Jur.  §  1057 ;  VearU 
Y.  Hall,  3  Buss.  1  ;  Loveridge  y. 
Cooper,    3   Kuss.  30;  see    Watte   y. 


Porter,  3  £.  &  B.  748 ;  23  L.  J.  Q' 
B.  345. 

(/)  12  &  13  Vict.  c.  106,  8.  125  j 
Rgall  y.  Rowlet,  1  Yes.  sen.  348; 
2  White  k  Tudor,  L.  C.  3rd  ed.  670 ; 
Dean  y.  Jamee,  1  A.  &  £.  809  (a)  ; 
Buck  y.  Lee,  1  A.  &  £.  804 ;  Belcher 
y.  Campbell,  8  Q.  B.  1 ;  Edwarde  t. 
MaHin,  L.  B.  1  £q.  121 ;  35  L.  J.  C. 
186 ;  Leee  y.  WhiUleg,  L.  B.  2  Eq. 
143 ;  35  L.  J.  C.  412. 

(g)  Crowfoot  y,  Gnmey,  9  Biiig. 
372 ;  Hutchineon  y.  Hegworth,  9  A. 
&  £. 375. 

(A)  Buller  y,  Plunkett,  1  Johns. 
&  H.  441 ;  30  L.  J.  C.  641 ;  Webster 
y.  Webster,  31  Beay.  393;  31  L.  J.  C. 
655  ;  Somerset  y.  Cox,  33  Beay.  634 ; 
33  L.  J.  G.  490. 
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off  against  the  debt  (a) .  If  a  person  takes  a  negotiable  in- 
strument which  is  transferable  by  indorsement  only,  with- 
out that  formality,  he  is  in  the  position  merely  of  an  equi- 
table assignee,  and  is  affected  with  all  the  equities  which 
attached  to  the  instrument  in  the  hands  of  the  assignor  (b) . 
Where  the  assignee  of  a  debt  gave  notice  of  his  claim  to  the 
debtor  and  demanded  payment,  but  the  assignor  disputed  the 
alleged  assignment,  it  was  held  that  the  debtor  was  justified 
in  paying  his  original  creditor,  until  the  assignee  obtained 
an  injunction  (o) . 

The  courts  of  law  recognize  the  validity  of  equitable  as-  Equitable 
signments  of  contracts  tor  many  purposes.     An  assignment  of  oontracu 
of  a  chose  in  action  has  always  been  held  a  good  considera-  J^^"*^ 
tion  for  a  promise  (d) ,     Thus,  the  benefit  of  a  contract  may 
be  sold,  and  the  assignment  of  the  contract  forms  a  valid 
consideration  for  a  promise  to  pay  the  price,  which  may  be 
recovered  in  an  action  at  law  (e) .    The  forbearance  by  the  as- 
signee of  a  bond  to  sue  the  obligor  is  a  good  consideration 
for  a  promise  by  the  obligor,  on  which  the  assignee  may 
maintain  an  action  in  his  own  name  (/). 

After  the  assignment  of  a  contract  the  assignor  may  main- 
tain an  action  on  the  contract  as  trustee  for  the  assignee  and 
for  his  benefit ;  thus,  the  assignor  of  a  ship,  together  with  a 
policy  of  insurance  upon  it,  may  sue  upon  the  policy  as 
trustee  for  the  assignee,  although  he  retains  no  interest  in 
the  ship  or  the  policy  {g) .  If,  after  an  assignment  of  the 
beneficial  interest  in  the  contract  to  the  assignee,  the  assig- 
nor becomes  bankrupt,  the  contract  does  not  pass  to  his  as- 
signees in  bankruptcy,  who  take  only  his  beneficial  estate ; 
but  the  right  of  action  remains  vested  in  him  as  trustee  for  . 
the  benefit  of  the  assignee  {h) .  In  such  action,  a  plea  of  the 


(a)  Story,  Eq.  Jur.  §  1047;  Ryall  (e)  Price  t.  Seaman^  4  B.  &  C. 
T.  RowUa,  2  White  &  Tador,  L.  C,  525;  see  Kintrea  t.  Preston,  1  H.  & 
8rd  ed.,  670,  736.  N.  857  ;  25  L.  J.  Ex.  287. 

(b)  WhUtler  v.  Ponter,  14  C.  B.  N.  {f)Morton  v.  Sum,  7  A.  A  E.  19 ; 
S.  248  ;  82  L.  J.  C.  P.  161 ;  tee  post,  and  see  Forth  y.  Stanton,  1  Wms. 
p.  612.  Saund.  210. 

(o)  ApUn  V.  Cates,  30  L.  J.  G.  6.  (g)  Powles  t.  Tnnes,  11  M.  &  W. 

{d)  Per  Boiler,  J.,  Master  T.  Miller,  10. 

4  T.  R.  340,  841.  (A)   Wineh  r.  Keeley,  1  T.  R.  619. 
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Equitable  plaintiff's  bankruptcy  wonld  be  met  by  a  replication  that  be- 
Msignment  fore  the  bankruptcy  he  had  assigned  the  debt,  and  that  the 
in  law.  defendant  had  notice  of  the  assignment  (a).  So,  after  sach 
an  assignment  the  assignees  in  bankruptcy  cannot  maintain 
an  action  upon  the  contract  assigned,  even  for  the  benefit  of 
the  assignee  of  the  contract  {b) ;  and  an  action  by  the  assig- 
nees would  be  met  by  a  plea  that  the  bankrupt  had  assigned 
away  the  debt  before  the  bankruptcy  (c).  Notice  of  the  as- 
signment to  the  debtor  before  the  bankruptcy  would  be  ne- 
cessary to  complete  the  title  of  the  assignee  as  against  the 
assignees  of  the  bankrupt  assignor,  for  until  snch  notice  was 
given  the  debt  would  remain  in  the  order  and  disposition  of 
the  bankrupt,  and  his  assignees  in  bankruptcy  would  become 
entitled  (d). 

In  an  action  brought  in  the  name  of  the  assignor  of  a  con- 
tract, as  trustee  for  and  for  the  benefit  of  the  assignee,  the 
courts  of  law  will  protect  the  rights  of  the  assignee  and 
prevent  collusion  between  the  assignor  and  the  debtor  to  de- 
feat those  rights  ;  thus,  if  the  assignor  after  assignment  of 
the  debt,  in  collusion  with  the  debtor  to  defeat  the  right  of 
the  assignee,  executes  a  release  to  the  debtor,  or  accepts 
payment  from  him,  the  Court  will  not  allow  such  release  or 
payment  to  be  pleaded  (e). 
Maybe  Formerly  in  such  action  the  assignee  could  only  apply  to 

pleaded  on  the  Summary  jurisdiction  of  the  Court  to  protect  his  equita- 
groundfl.  blc  rights  against  the  legal  rights  of  the  parties  to  the  action^ 
and  could  not  assert  his  rights  upon  the  record  (/).  But 
since  the  C.  L.  P.  Act,  1854,  17  A  18  Vict.  c.  125,  s.  88-86, 
has  admitted  pleadings  on  equitable  grounds,  the  rights  of 
the  assignee,  who  is  the  real  plaintiff,  may  also  be  asserted 


(a)  Dangerfleld  r.  Thoma»y  9  A.  & 
E.  292  ;  D^Arnay  v.  Chesneau^  13  M. 
&  W.  796  ;  Caitelli  v.  BoddingUm,  1 
£.  k  B.  66,  879 ;  Monk  v.  Sharp^  2 
H.  &N.  540;  27L.  J.  Ex.  29. 

{h)  Carpenter  t.  Mamell^  8  B.  & 
P.  40. 

(c)  Leslie  y.  Cfuthrie,  1  Bing.  N.  C. 
697  ;  see  Pott  v.  Lomcu,  6  H.  &  K. 
629  ;  30  L.  J.  Ex.  210. 

(d)  See  ante,  p.  604. 


U)  L^h  V.  Legh,  1  B.  &  P.  447 ; 
and  see  Innell  y.  Newman^  4  B.  &  Aid. 
419 ;  Bctrker  ▼.  Riehardaon,  1  Y.  & 
J.  362 ;  PhUHpe  y.  Clagett,  11  M.  & 
W.  84;  Rawstome  y.  Qandell^  15  M. 
k  W.  304 ;  ante,  p.  502. 

(f)Ih.\  and  see  Scholeg  y.  MeamSy 
7  East,  148,  153 ;  Alner  y.  George,  1 
Camp.  892 ;  Bauerman  y.  Radeniue, 
7  T.  R.  663  ;  2  Smith's  L.  C.  5th  ed. 
842. 
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upon  the  record,  where  there  is  the  opportunity ;  thus,  to  an 
action  brought  for  the  benefit  of  the  assignee  of  a  contract 
in  the  name  of  the  assignor  to  which  the  defendant  pleaded 
a  discharge  by  the  plaintiff  before  breach,  and  also  payment, 
it  was  held  to  constitute  a  good  replication  on  equitable 
grounds  that  the  discharge  was  given,  and  the  payment 
made,  after  notice  to  the  defendant  of  the  assignment,  and 
with  the  intention  of  defrauding  the  assignee  (a).  So,  if 
the  assignor  attempts  to  recover  the  debt  for  his  own  benefit, 
the  debtor  may  assert  the  rights  of  the  assignee ;  thus,  to 
an  action  for  a  debt  it  is  a  good  plea  on  equitable  grounds, 
that  the  plaintiff  had  assigned  the  debt  to  a  third  party,  who 
gave  notice  of  the  assignment  to  the  defendant,  and  that 
the  assignor  was  not  suing  for  the  benefit  of  the  assignee,  or 
with  his  consent  (&). 

It  was  also  formerly  held  that  the  debtor,  when  sued  at  law 
by  the  assignor  for  the  benefit  of  the  assignee,  could  not  plead 
that  the  assignee  was  the  real  plaintiff,  for  the  purpose  of 
claiming  a  set-off  against  him  (c) ;  nor  could  a  defendant 
plead  a  set-off  in  respect  of  a  debt  of  the  plaintiff  which  had 
been  assigned  to  him  (d).  But  since  the  admission  of  plead- 
ings on  equitable  grounds,  under  the  C.  L.  P.  Act,  1860, 
as  above  mentioned,  it  has  been  decided  that  a  defendant 
may  plead,  on  equitable  grounds,  a  set-off  in  respect  of  a 
debt  due  from  the  plaintiff  to  a  trustee  for  the  defendant  {e) ; 
therefore  it  seems  probable  that  a  defendant  would  be  al- 
lowed to  plead  on  equitable  grounds  a  set-off  in  respect  of  a 
debt  due  to  him  from  the  person  for  whose  benefit  the  no- 
minal plaintiff  is  suing  as  trustee. 

The  assignment  of  a  debt  may  be  effected  in  law,  so  as  to  A«iffDment 
give  a  right  of  action  to  the  assignee,  by  means  of  a  bind-  Lrwment 
ing  agreement  between  the  assignor,  the  assignee,  and  the  **^  ^^ 
debtor,  to  the  effect  that  the  debt  shall  be  discharged  as 


{a)  DtrPoihomer  t.  DeMaUoM,  E.  in  Winch  t.  Keeley,  1  T.  R.  619, 621, 

B.  &  E.  461 ;  27  L.  J.  Q.  B.  260.  and  Budge  r.  Birch,  ib.  622. 

{b)  Jeffk  Y.  Day,  L.  Bep.  1  Q.  B.  (d)   Wake  r.  Tinkler,  16  East,  86. 

872 ;  85  L.  J.  Q.  B.  99.  (e)  Cochrane  y.  Qreen^  9  C.  B.  N.  S. 

(c)  Isberg  t.  Bowden,  8  Ex.  852 ;  448 ;  80  L.  J.  C.   P.   97 ;   and   see 

OYenruling  BotionUey  y.  Brook,  cited  SlHn  y.  Baker,  81  L.  J.  C.  P.  177. 


608  CHAP.  VI.    ASSIGNMENT   OP   CONTRACTS. 

Ami^-  against  the  assignor  or  original  creditor^  and  a  new  liability 
dbbt*by  created  for  the  debt  in  favour  of  the  assignee.  Such  an  as- 
aereement  signment  frequently  takes  place  for  the  purpose  of  the  assignor 
parties.  V^J^^g  &  debt  due  from  himself  to  the  assignee^  which  case 
has  been  put  thus :  "  Suppose  A.  owes  B.  £100,  and  B.  owes 
C.  £100,  and  the  three  meet,  and  it  is  agreed  between  them 
that  A.  shall  pay  C.  the  £100 ;  B.'s  debt  is  extinguished,  and 
C.  may  recover  that  sum  against  A.  {a)"  Where  a  similar 
relation  existed  between  A.,  B.,  and  C,  and  at  A.'s  request  C. 
charged  B.^s  debt  to  A.,  in  an  account  sent  in  to  him,  it  was 
held  that  this  was  not  sufficient  to  show  that  C.  had  dis- 
charged B.,  or  that  A.  had  rendered  himself  liable  to  C.  for 
B/s  debt  (6).  In  a  similar  relation  between  the  parties,  it 
was  agreed  between  A.  and  B.,  that  A.,  instead  of  paying  B., 
should  pay  B.'s  debt  to  C. ;  it  was  held  that  C,  being  no 
party  to  this  agreement,  acquired  no  right  of  action  against 
A.  (c).  So,  where  B.  sued  A.,  and  A.  pleaded  that,  at  re- 
quest of  B.,  he  agreed  with  C.  to  pay  him  instead  of  B.,  tlie 
plea  was  held  bad  as  not  showing  that  B.'s  debt  to  C.  was 
discharged  (d). 

Under  such  assignment  as  is  above  described,  whereby 
the  debtor  undertakes  to  become  liable  to  the  assignee  in- 
stead of  the  assignor,  the  assignee  can  sue  the  debtor  only 
as,  and  when,  the  assignor  might  have  sued  him ;  thus,  where 
the  creditor  of  the  defendant  assigned  his  debt  to  the  plain- 
tiff, and  the  defendant  agreed  to  the  assignment  and  under- 
took to  pay  it  to  the  plaintiff,  but  it  appeared  that  the  debt 
was  one  payable  by  instalments  upon  the  completion  of  cer- 
tain building  works  by  the  creditor,  who  had  not  yet  entitled 
himself  to  recover  it,  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover  (e).  So,  if  the  assignment  of  the  debt 
is  made  conditionally,  or  if  the  debtor  agrees  to  the  assign- 
ment of  the  debt  only  conditionally,  apd  contracts  with  the 
assignee  to  pay  it  only  upon  certain  conditions,  the  assignee 
is  entitled  accordingly,  and  can  recover  against  the  debtor 


(a)  Per  Buller,  J.,  Tatlocky.  Ear-  433 ;  ante,  p.  221. 

m,  3  T.  R.  174, 180.  (d)  Cochrane  v.  Green^  9  C.  B.  N.  8. 

(b)  Cuxon  V.   Chadley,  3  B.  AC.  448  ;  30  L.  J.  0.  P.  97. 

591.  (e)  Fairlie  y.  Denton,  8  B.  &  C. 

{c)  Pricey.  Eatton,  4  B.   &  Ad.  895. 
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only  upon  the  conditions  being  satisfied^  and  when  the  debt 
has  thereby  become  absolute  (a) . 

The  liability  of  the  debtor  to  the  assignee  at  law,  being  Coiwidcm- 
founded  upon  a  new  contract,  and  not  on  mere  notice  of  the  agreement, 
assignment  as  in  equity,  there  must  be  a  sufficient  consi- 
deration to  support  the  promise  of  the  debtor  to  pay  the  as- 
signee ;  for  unless  made  upon  some  valid  consideration  such 
promise  would  not  be  binding  {h) .  If,  as  in  the  case  above 
supposed,  A.  owes  B.  £100,  and  B.  owes  C.  £100,  and  it  is 
agreed  between  them  that  A.  shall  pay  C.  the  £100,  and  that 
B^s.  debt  shall  be  discharged,  the  discharge  of  B.  by  C.  is 
the  consideration  for  the  promise  by  A.  to  pay  C. ;  so,  for- 
bearance by  the  assignee  to  sue  the  assignor  for  a  debt,  or 
giving  additional  time  or  credit  to  the  assignor  would  con- 
stitute a  sufficient  consideration  to  support  the  agreement  of 
the  parties  (c) . 

Where  the  debtor  is  indebted  to  the  assignor  for  money  Assi^- 
received  to  his  use,  the  assent  of  the  debtor  to  the  assign-  monej  w- 
ment  of  the  whole,  or  a  certain  amount  of  the  debt,  ex-  ceivei. 
pressed  to  the  assignee,  operates  as  an  effectual  appropria- 
tion of  the  money  to  the  use  of  the  assignee,  and  entitles 
the  assignee  to  recover  such  money  from  the  debtor  as  re- 
ceived for  his  use  (d) ,     But  where  the  debt  assigned  is  not  a 
claim  for  money  received  for  the  use  of  the  assignor,  or  is 
an  undefined  part  of  a  claim  for  money  so  received,  the 
debtor  becomes  liable  to  the  assignee  only  according  to  the 
special  terms  of  the  agreement  in  which  he  promises  to  pay 
him  the  debt  {e) . 

An  order  by  a  creditor  upon  his  debtor  requiring  him  to  order  upon 
pay  the  whole  or  a  portion  of  the  debt  to  another  person,  ^^'^to 


.er. 


(a)  WiUon  t.  Cauplandf  5  B.  & 
Aid.  228 ;  Hudson  t.  BUton,  6  £.  & 
B.  566 ;  26  L.  J.  Q.  B.  27  ;  and  see 
Sewell  Y.  Rah^y  6  M.  &  W.  22 ; 
Hamilton  y.  Spottitwoode^  4  Ex.  200. 

{b)  Livenidge  t.  Bro<idhent,  4  H.  & 
N.  603  ;  28  L.  J.  Ex.  332. 

(c)  Per  Buller,  J.,  Tailoch  ▼.  Har- 
ris, 3  T.  B.  174,  180;  anU,  p.  608; 
WhaHon  v.  Walker,  4  B.  &  0.  163, 
166 ;  Hodgson  t.  Anderson,  3  B.  &  C. 
842,  856 ;  Hutchinson  t.  Heyworthy  9 


A'.  &  £.  375,  403 ;  and  see  Hamilton 
Y.  Spottiswoode,  4  Ex.  200,  explained 
in  Liversidge  y.  Broadbent,  supra, 

(d)  See  ante,  p.  47 ;  Israel  y. 
Douglas,  1  II.  Bl.  239 ;  Wilson  y. 
Couplandy  5  B.  &  Aid.  228;  LiUy 
Y.  Hays,  5  A.  &  E.  548  i  H'oble  y. 
National  Discount  Co,,  5  H.  &  N. 
225 ;  29  L.  J.  Ex.  210, 

(e)  Per  Littledale,  J.,  Wharton  y. 
Walker,  4  B.  &  C.  163, 166  ;  and  see 
Fairlis  y.  Denton,  8  B.  &  C.  395. 

2    R 
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Order  upon  given  by  the  creditor  to  that  person  for  a  valid  consideration^ 
pay  to  an-  would  alone  amount  in  equity  to  an  assignment  of  the  debt, 
other.  *  j^j^^  upon  presentment  or  notice  of  it  to  the  debtor  would 
become  binding  upon  him  (a) .  But  in  law,  if  such  order  is 
presented,  the  debtor,  though  justified  in  paying  according 
to  the  order,  is  not  bound  to  do  so ;  and  until  he  enters  into 
a  valid  agreement  with  the  assignee  to  pay  him,  he  remains 
liable  to  the  original  creditor  only,  who  may  revoke  the  order 
before  it  has  been  acted  upon  (b) .  After  the  debtor  has 
made  a  valid  engagement  with  the  assignee  to  pay  him  ac- 
cording to  the  order,  the  creditor  can  no  longer  revoke  the 
order  (c) .  An  order  made  by  the  creditor  on  the  debtor  to 
pay  another  person,  but  not  communicated  to  the  latter,  al- 
though it  may  justify  the  debtor  in  acting  upon  it,  may  be 
revoked,  even  in  equity,  at  any  time  before  it  is  executed,  or 
some  engagement  is  entered  into  with  the  third  person  to 
execute  it  (tZ). 

An  order  in  writing  given  by  a  creditor  upon  his  debtor 
in  favour  of  a  third  party  may  amount  to  a  bill  of  exchange^ 
and  is  then  not  admissible  in  evidence  without  a  stamp  (ej. 
The  promise  of  the  debtor  to  pay  the  debt  to  the  assignee 
instead  of  the  assignor,  where  the  assignment  is  made  in 
discharge  of  a  debt  due  from  the  assignor  to  the  assignee, 
does  not  for  that  reason  become  a  promise  to  pay  the  debt 
of  another  within  the  Statute  of  Frauds  (/) . 

AaBign-  Similarly,  the  liability  for  a  debt,  though  not  assignable 

SSiiirj.      ^y  ^^®  ^^*  ^f  *'^®  debtor  alone,  may  be  efiectively  transferred 

by  a  binding  agreement  of  all  the  parties,  to  the  effect  that 

the  original  debtor  should  be  discharged  and  the  new  debtor 


(a)  See  ante,  p.  603. 

{b)  Williams  v.  Everett ^  14  East, 
682 ;  Wharton  v.  Walker,  4  B.  &  0. 
163 ;  Wedlake  v.  Hurletf,  1  C.  &  J. 
83  ;  Brind  v.  Hampshire^  1  M.  &  W. 
365  ;  Malcolm  v.  Scott,  5  Ex.  601 ; 
see  S.  C.  3  Mac.  &  G-.  29  ;  Moore  v. 
Bushelty  27  L.  J.  Ex.  3  ;  Liversidge  v. 
BroadbetUy  4  H.  &  N.  603  ;  28  L.  J. 
Ex.  332. 

(c)  HodgBon  %.  Anderson,  SB.  &  C. 
842 ;  Hutchinson  ?.  Jlegtcorth,  9  A.  & 


£.  375 ;  Walker  y.  Bostron,  9  M.  & 
W.  411 ;  Hamilton  y.  Spottiswoode^ 
4  Ex.  200. 

(d)  Scott  y.  Porcher,  3  Mer.  652  ; 
Morrell  v.  Wootten,  16  Beay.  197. 

(«)  Smith  y.  Nightingale^  2  Stark. 
875  J  Pirhank  y.  BeU,  1  B.  &  Aid. 
36 ;  Jones  y.  Simpson,  2  B.  &  C. 
318  ;  Pott  y.  Lomas,  6  H.  &  N.  529  ; 
30  L.  J.  Ex.  210 ;  ante,  p.  603. 

(/)  Hodgson  y.  Anderson,  3  B.  & 
C.  842  ;  ante,  p.  128. 
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accepted  in  his  place.  Thus^  in  the  case  above  supposed  of 
A.  being  indebted  to  B.  and  B.  to  C,  by  agreement  of  aU 
the  parties  the  debt  of  B.  to  C.  may  be  discharged  and  A. 
may  be  accepted  by  C.  as  debtor  in  his  place  {a) .  A  transfer 
of  liability  frequently  occurs  upon  a  change  in  a  firm  of 
partners,  when  the  debts  of  the  old  firm  may,  by  the  agree- 
ment of  all  the  three  parties, — the  creditor,  the  old  firm,  and 
the  new  firm, — be  eflfectually  transferred  to  the  new  firm,  so 
as  to  render  the  new  firm  liable  to  the  creditor  in  substitu- 
tion of  the  old  firm,  and  to  discharge  the  latter  [b).  And 
even  when  the  only  change  in  the  firm  is  the  retirement  of 
one  of  the  partners,  the  transfer  may  be  effected,  by  the 
creditor  accepting  the  liability  of  the  continuing  partners  in 
discharge  of  the  original  joint  liability  of  all  (c). 

There  are  some  contracts  which   are  exceptional  to  the  Contmcti 
general  rule  of  the  common  law,  and  are  assignable,  so  that  ^1^^^ 
the  assignee  is  entitled  to  sue  upon  them  in  his  own  name ; 
of  which  the  following  are  instances. 

The  contracts  arising  on  bills  of  exchange  are  an  excep-  BaUofex- 
tion  to  the  general  rule  that  a  contract  is  not  assignable,  ***^^®* 
founded  on  the  custom  of  merchants  (d).  The  custom  of 
merchants  or  the  law  merchant  is  judicially  ascertained  and 
recognized  without  proof;  and  evidence  of  particular  usage 
of  merchants  is  not  admissible  to  the  contrary  (e) .  By  the 
law  merchant  a  bill  of  exchange  made  payable  to  order  is 
assignable  by  indorsement,  so  as  to  vest  the  right  of  pay. 
meut  in  the  indorsee  and  entitle  him  to  sue  upon  it ;  a  bill 
of  exchange  made  payable  to  bearer,  or  a  bill  of  exchange 
made  payable  to  order,  and  indorsed  in  blank,  is  assignable 


(a)  Per  BuUer,  J.,  Tatloeh  v.  Har- 
rU,  8  T.  B.  174, 180 ;  and  see  Cuxon 
Y.  Chadtey,  3  B.  &  C.  691 ;  Kemp  t. 
Watt,  15  M.  &  W.  672  ;  Cochrane  t. 
Green^  9  G.  B.  N.  S.  448  ;  80  L.  J.  C. 
P.  97. 

(6)  Hart  ▼.  Alexander,  2  M.  &  W. 
484;  and  see  Bolfe  v.  Flower,  L. 
Bep.  1  P.  C.  27. 

(c)  Thompson  v.  Percival,  5  B.  & 
Ad.  925  ;  Kirwan  y.  Kincan,  2  C.  & 
M.  617 ;  I^th  V.  Aulty  7  Ex.  669  ;  21 


L.  J.  Ex.  217,  overruling  Lodge  v. 
Dicas,  5  B.  &  C.  196,  and  David  v. 
Ellice,  5  B.  &  C.  196 ;  and  eee 
Kirwan  t.  Kirwan,  2  0.  &  M.  617 ; 
Thomae  v.  ShiUibeer,  1  M.  &  W.  124; 
and  see  ante,  p.  468. 

{d)  See  Hansard  y.  Eohimon,  7  B. 
k  C.  90,  94. 

{e)  Edie  r.  East  India  Co.,  2  Burr. 
1216 ;  Bamett  y.  Brandao,  6  M.  & 
G.  680,  665  ;  Brandao  y.  Bamett,  3 
C.  B.  519,  530,  585. 

2  r2 
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by  mere  delivery,  and  conveys  the  right  to  the  holder  for  the 
time  being ;  unless  a  bill  of  exchange  is  made  payable  to 
order  or  to  bearer,  it  is  not  assignable  (a) . 
Promissory  At  common  law  promissory  notes  were  considered  merely 
as  evidence  of  a  debt ;  the  promisee  could  not  sue  upon  the 
promise  therein  contained  without  proof  of  a  consideration 
for  the  promise ;  and  such  instruments  were  not  assignable 
within  the  custom  of  merchants  (6) .  By  the  statute  4  Anne, 
c.  9,  it  was  enacted  that  such  notes  '^  shall  be  assignable  or 
indorsable  over  in  the  same  manner  as  inland  bills  of  exchange 
are  or  may  be  according  to  the  custom  of  merchants/'  The 
effect  of  this  statute  is  to  place  bills  of  exchange  and  pro- 
missory notes  on  precisely  the  same  footing  with  respect  to 
their  negotiability  (c). 
Title  of  in-  The  assignment  of  a  negotiable  instrument  by  the  custom 
affected  bj  ^^  merchants  is  more  effectual  than  the  mere  assignment  of 
equities,  g^  chose  in  action  in  equity,  in  that,  if  taken  hona  fide  and 
for  value,  and  before  it  is  due,  it  gives  the  holder  a  good 
title,  notwithstanding  any  defects  in  the  title  of  previous 
holders  of  which  he  has  no  notice  at  the  time  of  taking  it ; 
but  if  a  person  takes  a  negotiable  instrument  without  value^ 
or  when  overdue,  or  with  notice,  he  takes  it  subject  to  all  the 
equitable  rights  of  previous  parties  to  the  instrument,  which 
have  arisen  respecting  it  (d).  Where  a  person  took  an  in- 
strument, which  was  negotiable  by  indorsement  only,  by 
mere  delivery  without  indorsement,  it  was  held  that  he  was 
in  the  position  of  a  merely  equitable  assignee,  and  subject 
to  all  the  equities  of  the  maker  of  the  instrument  against 
the  assignor,  and  that  his  title  could  not  be  made  good  by 
a  subsequent  formal  indorsement,  after  notice  of  such  equi- 
ties ;  90  that,  the  instrument  having  been  obtained  fi*om  the 
maker  by  fraud,  he  could  not  recover  upon  it  (e) . 

Bills  of  A  bill  of  lading  is  the  document  signed  by  the  master 

{a)  Bjles  on  Bills,  9tli  ed.  p.  80,  (c)  See  Potter  y.  Dawber,  6  Ex. 

142.  839,  858 ;  Byles  on  Bills,  9th  ed.  p.  6. 

(b)   Gierke  t.  Afartin,  2  L.  Raym.  {d)  See  ante,  p.  604 ;  per  CressweU, 

757  ;    and    see    per    Lord    Kenyon,  J.,  Sturterant  y.  Ford,  4  M.  &G.  101, 

Brown  r.  Barraden,4T.  R.  148, 151 ;  106 ;  Byles  on  Bills,  9th  ed.  p.  117, 

Trier    v.    Bridgman,  2   East,   369;  161. 

Blanchenkagen  v.  Blundell,  2  B.  &  («)    Whiitler  ▼.  Fortter,  14  C.  B. 

Aid.  417.  N.  S.  248 ;  32  L.  J.  C.  P.  161. 
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of  a  ship  upon  the  shipment  of  goods  for  carriage,  acknow- 
ledging the  receipt  of  the  goods,  and  undertaking  to  de- 
liver them  to  the  consignee,  or  his  assigns,  upoji  payment 
of  freight  as  stipulated  for  in  the  document.  By  the  common 
law  the  assignment  of  the  bill  of  lading  transfers  the  pro- 
perty in  the  goods  to  the  assignee  {a) ;  but  the  contract  ex- 
pressed in  the  bill  of  lading  was  not  assignable  at  common 
law,  so  that  the  assignee  or  indorsee  of  the  bill  of  lading 
could  not  sue  the  master  of  the  ship  upon  it  (b) ;  nor  could 
the  assignee  or  indorsee  of  the  bill  of  lading,  as  such,  be 
sued  upon  the  contract  contained  in  it.  If  the  assignee 
of  the  bill  of  lading  claimed  and  accepted  the  goods  under 
it,  such  acceptance  of  the  goods  would  be  evidence  of  a  con- 
tract by  him  to  pay  freight  and  other  charges  according 
to  the  terms  of  it  (c) ;  and  if  the  bill  of  lading  expressed 
that  the  freight  or  other  charges  should  be  payable  "  as 
per  charterparty,^'  the  assignee  receiving  the  goods  under 
the  bill  of  lading  might  become  bound  by  the  charterparty, 
so  far  as  it  was  incorporated  by  reference  in  the  bill  of 
lading  (cZ). 

By  the  statute  18  &  19  Vict.  c.  Ill,  for  amending  the  law  Contract  in 
relating  to  Tjills  of  lading,  it  is  now  enacted,  s.   1,  that^^[JJ^\ 
'^  every  consignee  of  goods  named  in  a  bill  of  lading,  and  able  by  m- 
every  indorsee  of  a  bill  of  lading  to  whom  the  property  in 
the  goods  therein  mentioned  shall  pass,  upon  or  by  reason 
of  such  consignment  or  indorsement,  shall  have  transferred 
to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the 
same  liabilities  in  respect  of  such  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with  him- 
self."    By  s.  2,  it  is  enacted  that  "  nothing  herein  contained 
shall  prejudice  or  affect  any  right  of  stoppage  in  transitu, 


(a)  Lickbarrow  v.  Mcuont  2  T.  B. 
63 ;  6  East,  21 ;  1  Smith,  L.C.,  5th 
ed.  681  untd  complete  delivery  of  the 
goods,  Metferstein  v.  Barber,  L.  B.  2 
C.  P.  38.  ' 

(6)  lb.;  Thompson  r.  Dom-'ny, 
14  M.  &  W.  403 ;  Howard  ▼.  Sh^- 
herd,  9  C.  B.  2y7. 

(c)  Jeeson  v.  Solly,  4  Taunt.  52 ; 
Stindi  ▼.  Robetts,  6  D.  &  L.  460 ; 
17  L.  J.  Q.  B.  166;  MollerT.  Young, 


5  E.  &  B.  755  }  25  L.  J.  Q.  B.  94 ; 
Chappel  y.  Comfort,  10  C.  B.  N.  S. 
803 ;  31  L.  J.  C.  P.  58. 

(d)  Sanders  ▼.  Vameller,  4  Q.  B. 
260;  Wegener  v.  Smith,  15  C.  B. 
285 ;  Smith  v.  Sieveking,  4  E.  &  B. 
945;  5  ib.  589-.  24  L.  J.  Q.  B.  257  ; 
and  Bee  Kern  v.  Deslandes,  10  C. 
B.  N.  S.  205  J  aO  L.  J.  C.  P.  297; 
Pry  Y.  Chartered  Bank  of  India,  35 
L.  J.  C.  P.  306  ;.L.  Rep.  1  0.  P.  689. 
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or  any  right  to  claim  freight  against  the  original  shipper 
or  owner,  or  any  liability  of  the  consignee  or  indorsee,  by 
reason  or  in  consequence  of  his  being  such  consignee  or  in- 
dorsee, or  of  his  receipt  of  the  goods  by  reason  or  in  con- 
sequence of  such  consignment  or  indorsement/' 
Title  of  in-       The  indorsee  of  a  bill  of  lading,  taking  it  borUl  fide  and 
bSTof  lad-  without  notice,  becomes  entitled  to  the  goods,  freed  fcora 
*"^'  the  right  of  stoppage  in  transitu,  and  all  other  rights  and 

charges  against  the  goods,  or  in  respect  of  the  carriage,  ex- 
cept those  specified  in  the  bill  of  lading  (a).  The  rights 
and  liabilities  of  the  indorsee  under  the  bill  of  lading  con- 
tinue only  so  long  as  he  is  the  holder,  and  cease  upon  in- 
dorsement of  the  bill  to  another  {b) ,  But  the  original  shipper 
does  not  get  rid  of  his  liability  to  pay  freight  by  indorse- 
ment of  the  bill  of  lading  (c) ;  unless  the  shipowner  accepts 
an  indorsement  conditional  upon  discharging  him  {d).  It 
seems  that  the  indorsement  of  a  bill  of  lading  will  pass  to 
the  indorsee  the  right  of  action  for  a  breach  of  the  contract 
contained  in  the  bill  of  lading  which  has  occurred  before  the 
indorsement  (e). 

Bail  bond.  A  bail  bond  taken  in  an  action  is  assignable  by  the  sta- 
tute 4  Anne,  c.  16,  s.  20,  enacting  that  the  sheriff  or  officer 
taking  bail,  at  the  request  and  costs  of  the  plaintiff  in  such 
action,  shall  assign  to  him  the  bail-bond  by  indorsing  the 
same ;  and  the  assignee  may  bring  an  action  and  suit  there- 
upon in  his  own  name. 

Eeplevin  Formerly  replevin  bonds  were  given  to  the  sheriff,  who 
granted  replevins ;  and,  if  it  became  necessary  to  put  the 
bond  in  suit,  the  sheriff  assigned  the  bond  to  the  other 
party  to  the  replevin  under  the  statute  11  Geo.  II.  c.  19, 
s.  23.  But  since  the  Act  19  &  20  Vict.  c.  108  (amending 
the  County  Courts  Acts),  s.  63-66,  the  authority  to  grant 
replevins  is  transferred  to  the  registrar  of  the  county 
courts,  and  the  replevin  bond  is  given  to  the  other  party  in 

(a)  JAckharrow  y.  Mason,  wpra ;  (o)  Fox  v.  Abft,  6  H.  &  N.  680; 

Fo8t4ir  V.  Colby,  3  H.  &  N.  705  ;  28  30  L.  J.  Et.  259. 

L.  J.  Ex.  81 ;  Shand  v.  Sanderson^  (i)  Lewis  v,  3PKee,  86  L.  J.  Ex.  6  ; 

4  H.  it  N.  381 ;  28  L.  J.  Ex.  278,  L.  Rep.  2  Ex.  37. 

(6)  Smurthwaite  v.  Wilhins,  11  0.  {e)  Short  v.  Simpson,  L.  Rep.  1  C. 

B.  N.  S.  842 ;  31  L.  J.  C.  P.  214.  P.  248 ;  35  L.  J.  C.  P.  147. 
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the  action  or  proceeding  (s,  70).  The  registrar  is  required 
to  approve  of  the  bond,  but  is  no  party  to  it ;  and;  therefore, 
no  assignment  in  necessary. 

Administration  bonds  given  to  the  judge  of  the  Court  of  Adminw- 
Probate  under  the  statute  20  &  21  Vict.  c.  77,  s.  81,  are  bond, 
made  assignable  upon  breach  by  order  of  the  Court  to  some 
person  named  in  such  order,  who  may  sue  on  the  bond  in 
his  own  name  both  at  law  and  equity  as  trustee  for  all  per- 
sons interested  (a). 


Chap.  VI.  Sect.  II.  Covenants  Annexed  to  Estates  in 

Land. 


CSoveoants  annexed  to  Estates 

in  Land  615 

Covenants  \rith  the  owner 
of  Estate 616 

Covenants  between  Iiessor 
and  Lessee 617 


What  Covenants  may  be  an- 
nexed to  Estates  in  Land  618 

To  what  Estates  Covenants 
may  be  annexed 622 

Who  are  entitled  or  liable  as 
Assignees    625 


Covenants  of  a  certain  kind  may  be  annexed  to  estates  in  Covenants 
land,  so  that  the  benefit  or  the  burden  of  the  covenant  passes  ^^^^^' 
to  an  assimee  of  the  estate  ;  the  covenants  are  then  said  to  with  estates 
run  with  the  knd.  ""  "^ 

In  general,  if  a  covenant  of  this  kind  is  made  with  the  Covenants 
owner  of  an  estate  in  land,  the  benefit  of  it  passes  by  as-  ^^^^^ 
signment  with  the  estate  of  the  covenantee  (h).     It  is  not  estate, 
necessary  to   this  result  that  the  covenantor  should  have 
conveyed  the  land  to  the  covenantee,  or  should  have  had 
any  connection  with  the  land ;  he  may  be  a  stranger  to  the 
land,  except  through  the  covenant  (c) ;  but  it  is  essential 
that  the  covenantee  should  be  the  owner  of  the  estate  in 
order  that  the  covenant  may  become  annexed  to  it  [d). 

It  seems  that  the  burden  of  a  covenant  of  this  kind  made 
by  the  owner  of  real  estate  does  not  pass  with  the  estate  to 


(a)  See  s.  S3 ;  Sandrey  v.  Michelle 
8  B.  &  S.  406;  82  L.  J.  Q.  B.  100 
and  see  21  &  22  Vict.  c.  96,  s.  15 
Young  v.  Bughes,  4  H.  &   N.   76 
28L.  J.  Ex.  161. 

{h)  Middlemore  v.  Ooodatty  Cro. 
Car.  503 ;  Campbell  v.  LenuU^  8  B.  & 
Aid.  392. 


(e)  See  Spencef's  case,  1  Smith's  L« 
C.  5th  ed.  43,  60 ;  Sharp  v.  Water- 
house,  7  E.  &  B.  816  ;  27  L.  J.  Q.  B. 
70. 

{d)  Co.  Lit.  385  a ;  Webb  v.  RusseU^ 
3  T.  B.  393 ;  1  Smith's  L.  C.  6th  ed. 
62. 
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the  assignee^  except  in  the  case  of  covenants  in  leases  (a) . 
The  proprietor  of  a  theatre  covenanted  with  the  plaintiff  to 
allow  him  to  have  the  free  nse  of  two  of  the  boxes  at  the 
theatre  for  a  certain  period^  and  afterwards  assigned  his 
estate  in  the  theatre  to  the  defendant ;  it  was  held  that  the 
covenant  was  merely  a  personal  covenant  and  did  not  ran 
with  the  estate^  as  it  did  not  pass  an  interest  in  any  spe- 
cific part  of  the  theatre^  or  a  licence  to  enter  and  continue  on 
any  specific  part  (A). 
Aflrignee  But  the  assignee  of  property^  taking  it  with  notice  that 
bound* in**  the  assignor  has  entered  into  covenants  affecting  the  pro- 
equity,  perty,  may  be  held  bound  by  those  covenants  in  equity. 
Thus^  the  purchaser  of  land  with  notice  that  the  vendor  had 
entered  into  restrictive  covenants  as  to  buildings  or  carrying 
on  trades^  or  the  mode  of  using  or  enjoying  the  land,  will 
be  restrained  from  infringing  such  covenants,  at  the  suit  of 
the  parties  with  whom,  or  for  whose  benefit,  they  were 
made  (c) .  So,  where  a  person  contracted  to  purchase  land 
and  afterwards  obtained  notice  that  the  vendor  had  pre- 
viously covenanted  not  to  build  upon  it,  it  was  held  that  he 
could  not  be  compelled  to  specific  performance  of  his  con- 
tract, because,  if  he  took  the  land,  he  would  be  bound  by  the 
covenant  (ci).  Where  land  is  sold  in  plots  for  building,  and 
the  vendor  grants  each  plot  subject  to  a  covenant  by  the 
purchaser  of  that  plot  restrictive  of  the  mode  of  building 
upon  it,  equity  will  enforce  the  covenant  in  favour  of  and 
against  the  assignee  of  any  of  the  plots  (a). 

Constructive  notice  is  sufficient  to  charge  the  purchaser  of 
land  with  the  burden  of  covenants  affecting  it;  and,  in 
general,  a  purchaser  of  freehold  or  of  leasehold  estates  is 
bound  to  inquire  into  the  title  of  his  vendor,  and  wiU  be 
affected  with  notice  of  what  appears  upon  the  title,  if  he 


(a)  See  1  Smith's  L.  0.,  5th  ed,  p.  63- 
74,  where  the  point  is  discussed  and 
the  authorities  collected ;  and  see  In 
re  Brew^a  estate,  L.  B.  2  Gq.  206;  85 
L.  J.  G.  845. 

(6)  Flight  v.  Gloesopp,  2Bing.  N.  C. 
125. 

(c)  WhcUfnan  ▼.  Oibton^  9  Sim. 
196 ;  Tulk  V,  Moxha^,  II  Beav.  571  j 


2  Ph.  774;  18  L.J.  G.  83;  Coles  y. 
Sims,  5  De  a.  M.  &  a.  1 ;  23  L.  J.  C. 
258 ;  Eastwood  v.  Lever,  33  L.  J.  G. 
355 ;  Clements  t.  Welles,  L.  Bep.  1 
Eq.  200 ;  85  L.  J.  G.  265. 

(rf)  BrUtow  V.  Wood,  1  CoU.  480. 

(e)  Western  v.  M^Dermot,  L.  Kep. 
1  Eq.  499 ;  35  L.  J.  G.  190 ;  36  ib. 
76  ;  Eastwood  y.  Levtr^  supra. 
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does  not  so  inquire ;  and  this  rule  applies  to  a  tenant  taking 
a  term  of  years,  or  a  tenancy  from  year  to  year  (a) . 

By   the   common   law  covenants   of   a  kind  capable   ofCorenanta 
running  with  the  land,  made  between  lessor  and  lessee  of  iJI^OT^d 
land,  pass  to  the  assignee  of  the  term,  so  that  he  is  liable  to  ^^■•®®- 
be  sued  and  entitled  to  sue  upon  such  covenants  (b).     But 
according  to  the  better  opinion,  such  covenants  in  leases  by 
the  common  law  were  not  assignable  with  the  reversion;  and 
to  remedy  the  inconveniences  arising  from  this  state  of  the  law 
the  statute  32  Hen.  VIII.  c.  34  was  passed,  by  which  such  cove- 
nants between  lessor  and  lessee  were  also  made  or  declared 
to  be  assignable  with  the  reversion,  so  that  the  benefit  and 
the  burden  of  them  pass  to  the  assignee  of  the  reversion  (c). 

By  that  statute,  after  reciting  "  that  by  the  common  law  Annexed  io 
no  stranger  to  any  covenant  could  take  advantage  thereof,  J^^JJJJ^'^^^ 
but  only  such  as  were  parties  or  privies  thereto,^^  it  is  enacted, 
(s.  1)  to  the  effect  that  all  persons,  being  grantees,  or  as- 
signees of  any  reversion,  shall  have  like  advantage  against 
the  lessees,  their  executors,  administrators,  and  assigns,  by 
entry  for  non-payment  of  the  rent,  or  for  doing  waste,  or 
other  forfeiture,  and  by  action  only,  for  not  performing  other 
conditions,  covenants,  or  agreements,  expressed  in  the  in- 
dentures of  leases,  as  the  said  lessors  and  grantors  might 
have  had.  And  by  s.  2,  it  is  enacted  to  the  effect  that  all 
lessees  and  grantees  of  lands  or  other  hereditaments  for 
terms  of  years,  life,  or  lives,  their  executors,  administrators, 
or  assigns,  shall  have  like  action  and  remedy  against  all 
persons  having  any  gift  or  grant  of  the  reversion  of  the  lands 
and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any 
condition  or  covenant  expressed  in  the  indentures  of  their 
leases,  as  the  same  lessees  might  have  had  against  the  said 
lessors  and  grantors.  This  statute  applies  only  to  leases  by 
deed  {d) ;  and  it  applies  only  to  covenants  of  the  kind  which 
may  run  with  the  land  {e) . 

(a)   Wilson  v.  Hart,  L.  Eep.  1  Ch.  (c)  See  Bickford  y.  Parson,  6  0.  B. 

Ap.  463  ;  S5  L.  J.  C.  569 ;   ClemenU  920, 930 ;  1  Wms.  Saund.  240a,  n.  (a;. 

V.    Welles,  L.  Rep.  1  Eq.  200  ;    85  {d)  Brydges  v.  Lewis,  3  Q.  B.  603  ; 

L.  J.  C.  266.  Standen  v.  Chrismas,  10  Q.  B.  135  ; 

(6)  Campbell  t.  Lewis,  8  B.  &  Aid.  and  see  Bickford  v.  Parson,  supra. 

892.  {e)  Spencer's  ease,  5  Co.  16. 
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rorenants 
not  made 
with  rever- 
sioner. 


Distinction 
between 
pririty  of 
estate  and 
privitj  of 
contract. 


If  the  covenant  in  the  lease  is  not  made  vrith  the  person 
entitled  to  the  reversion  it  is  not  assignable;  thns^  where 
a  mortgagor  and  mortgagee  joined  in  leasing  the  mortgaged 
premises^  and  the  covenants  by  the  lessee  were  made  with 
the  mortgagor  only^  it  was  held  that  the  assignee  of  the 
mortgagee  was  not  entitled  to  sue  upon  them  {a).  So,  where 
a  lease  was  made  by  a  mortgagor,  in  which  the  previous 
mortgage  was  recited,  so  that  there  was  shown  to  be  no 
reversion  in  the  mortgagor  even  by  estoppel,  the  covenants 
were  held  to  be  not  assignable  {b) .  So,  if  a  husband  and 
wife,  being  seised  in  right  of  the  wife,  lease,  and  the  cove- 
nants are  made  with  the  husband  only,  they  will  not  run 
with  the  reversion  (c) ;  and  if  tenants  in  common  severally 
demise  their  undivided  interests,  and  the  covenants  are 
made  with  both  jointly,  or  if  joint  tenants  demise,  and  the 
covenants  are  made  with  one  severally,  it  seems  that  such 
covenants  are  not  assignable  with  the  reversion  (d) . 

The  right  and  liability  of  the  assignee  of  the  lessee  apon 
covenants  running  with  the  land  arises  at  common  law  oat 
of  his  privity  of  estate  with  the  lessee,  a  legal  consequence 
of  which  is  that  all  the  actions  by  and  against  such  assignee 
upon  the  covenants  annexed  to  the  term  are  local;  but  it  is 
held  that  the  statute  32  Hen.  VIII.  c.  34,  transfers  the  pri- 
vity of  contract,  consequently  the  actions  by  and  against 
the  assignee  of  the  lessor,  which  are  given  by  the  statute, 
are  transitory  (e) .  The  distinction  is  important  in  reference 
to  the  venue  in  such  actions  (/). 


What  cove-      It  is  laid  down  that  when  the  covenant  extends  to  a  thing 

be'lmnexed  *^  ^**^  parcel  of  the  demise,  it  is  annexed  and  appurtenant 

toe^tates in  to  the  thing  demised,  and  shall  go  with  the  land  {g) ;  as,  if 

the  lessee  covenants  to  repair  the  premises  demised,  the 

covenant  is  annexed  to  the  estate  in  the  premises  and  shall 


(a)   Webb  t.  RumsbU,  3  T.  R.  393. 
\b)  Pargeter    v.  Harrity  7  Q.  B. 
708. 

(c)  Wootton  V.  Steffenoni,  12  M.  & 
W.  129. 

(d)  See  per  Parke,  B.,  ib.  p.  134 ; 
and  see  Thompson  y.  Haketcill,  19 
C.  B.  N.  S.  713 ;  35  L.  J.  0.  P.  18,  22. 


{e)  Stevenson  v.  Lafnhard^  2  East, 
675,  680  ;  Thursbtf  ▼.  Plants  1  Wms. 
Saiind.  240  a,  n.  (a) ;  Mostyn  t. 
Fabrigas^  I  Smith's  L.  C.  5th  ed. 
607, 635 ;  see  Bullen  k  Leake,  Preo. 
PJ.  2nd  ed.  183. 

(J )  See  ib. 

(g)  Spencer's  ease^  5  Co.  16. 
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bind  the  assignee  (a) ;  and  such  a  covenant  extends  to  new 
buildings  erected  during  the  term,  which  the  assignee  be- 
comes liable  by  the  covenant  to  repair  as  part  of  the  demised 
premises  (h),  A  covenant  in  a  lease  of  mines  to  build  a 
new  smelting  mill^  and  keep  it  in  repair,  and  so  leave  it  at 
the  expiration  of  the  term,  was  held  to  be  a  covenant  run- 
ning with  the  term  and  the  reversion,  as  tending  to  the  sup- 
port and  maintenance  of  the  premises,  and  the  assignee  of 
the  reversion  was  held  entitled  to  sue  for  a  breach  of  the 
covenant  (c). 

If  the  covenant  concerns  a  thing  which  was  not  in  esse  at  Covenants 
the  time  of  the  demise  made,  as  a  covenant  to  build  a  wall  to  the  land, 
upon  part  of  the  demised  premises,  the  covenant  is  not 
annexed  and  will  not  bind  the  assignee.  It  was  resolved, 
however,  that  such  a  covenant,  if  made  by  the  lessee  for 
him  and  his  assigns,  would  bind  the  assignee  by  the  express 
words  (d).  "But  although  the  covenant  be  for  him  and  his 
assigns,  yet  if  the  thing  to  be  done  be  merely  collateral  to 
the  land,  and  doth  not  touch  or  concern  the  thing  demised 
in  any  sort,  there  the  assignee  shall  not  be  charged.  As  if 
the  lessee  covenant  for  him  and  his  assigns  to  build  a  house 
upon  the  land  of  the  lessor  which  is  no  parcel  of  the  demise, 
or  to  pay  any  collateral  sum  to  the  lessor  or  to  a  stranger,  it 
shall  not  bind  the  assignee'^  (e).  A  covenant  not  to  cut 
down  trees  upon  land  during  the  currency  of  a  lease,  in 
which  the  trees  were  not  included,  is  collateral  to  the  land 
demised  and  does  not  pass  with  the  land  or  the  reversion  (/). 

The  ordinary  covenants  for  title  in  a  conveyance  will  run  Corenants 
with  the  land,  so  that  the  benefit  of  them  passes  to  successive 
owners  of  the  estate.     So,  the  ordinary  covenants  in  a  lease 


(a)  Spencer^*  ease,  5  Co.  15  ;  Dean 
Sc  Chapter  of  WincUor^scase,  5  Co.  24. 

{b)  MinthuU  y.  Oaies,  2  H.  &  N. 
793  ;  27  L.  J.  Ex.  194. 

(c)  Eatterb^  y.  Sampion^  9  B.  &  C. 
606  ;  6  Bing.  644. 

{d)  Spencef't  ease,  tupra,  2nd 
Besoiution ;  and  see  Doughty  y. 
Bowman^  11  Q.  B.  444 ;  Wilson  y. 
Hart,  L.  R«p.  1  Ch.  Ap.  463;  33 
L.  J.  C.  569.  No  reason  is  given  for 
the  alleged  difference  where  the  as- 
signs are  named ;  and  it  seems  that 


the  capacity  of  a  coyenant  to  he  as- 
signed with  the  land  depends  mainly, 
if  not  entirely,  upon  the  nature  of  the 
coyenant,  and  not  upon  whether  the 
assigns  are  named :  see  Minshull  y. 
Oakes,  2  H.  &  N.  798  ;  27  L.  J.  Ex. 
194. 

(e)  Spencer^ 8  ease,  supra  ;  and  see 
Vernon  y.  Smith,  5  B.  &  Aid.  1,  7  ; 
Baymond  y.  Fitch,  2  C.  M.  &  B.  588, 
5i>9. 

(/)  Raymond  v.  FUch,  2  C.  M.  4 
B.  588,  599. 
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for  quiet  enjoyment,  and  for  further  assurance,  will  run  with 
the  land  and  with  the  reversion  (a).  So,  the  warranty  or 
covenants  implied  in  words  of  demise  {b) ;  which  implied 
covenants,  however,  extend  no  further  than  the  estate  of 
the  lessor  (c). 

A  covenant  in  a  lease  to  pay  the  rent  reserved  runs,  as 
to  the  burden  of  it,  with  the  term,  and,  as  to  the  benefit  of 
it,  with  the  reversion  {d),  A  covenant  in  a  lease  for  re- 
newal at  the  end  of  the  term  will  run  with  the  land  and  with 
the  reversion  {e)  ;  and  so  will  a  proviso  for  determining  the 
term  at  the  option  of  either  party  (/).  A  covenant  for  re- 
newal of  a  lease  does  not  import  that  the  renewed  lease  is  to 
contain  a  similar  covenant  {g) .  A  covenant  in  a  lease  not 
to  assign  or  underlet,  or  not  to  do  so  without  the  consent  of 
the  lessor,  does  not  run  with  the  term ;  if  the  lessor  grants 
the  term  subject  to  the  condition  that  it  shall  cease  if  the 
lessee  assigns,  an  assignment  by  the  lessee  will  be  void ;  but 
if  the  lessor  restrains  the  lessee  from  assigning  by  covenant 
only,  though  the  lessee  by  assigning  commits  a  breach  of 
covenant,  the  assignment  is  not  void,  and  the  assignee  is  not 
bound  by  the  covenant  {h).  If  an  agreement  is.  made  for  a 
lease  to  be  granted  subject  to  a  condition  or  covenant  against 
assignment,  an  assignee  of  the  benefit  of  such  agreement 
could  not  enforce  specific  performance  of  it  against  the 
lessor  (t). 

A  covenant  in  a  lease  to  cultivate  the  land  demised  in  a 


(«)  Middlemore  ▼.  Goodale,  Cro. 
Car.  503  ;  NoJte  v.  Awder,  Cro.  Eliz. 
873,436;  fjewUy.  Campbell.S  Taunt. 
715  ;  Campbell  ▼.  Lewis,  8  B.  &  Aid. 
892  ;  Spencer*9  cctse^  1  Smith,  L.  C, 
6th  ed.  43,  53. 

{h)  Spencer' 9  case,  supra  \  Shep- 
pard's  Touchstone,  by  Ppepton,  p.  181, 
n.  (3) :  by  the  8  &  9  Vict.  c.  106, 
8.  4,  "  the  word  *  give '  or  the  word 
'grant'  in  a  deed  executed  after  1 
Oct.  1845,  shall  not  imply  any  coye- 
nant  in  law,  in  respect  of  any  tene- 
inentfi  or  hereditaments." 

(c)  Adams  v,  Oihney,  6  Bing.  656; 
Pen/old  T.  AhhoU,  32  L.  J.  Q.  B.  67. 

(5)  Sacheverell  ▼.  Froj^yaW,  2  Wms. 
Saund.  367  a. 

{e)  Vernon  t.  SmUh,  5  B.  &  Aid.  1, 


11 ;  Eoe  d,  Bamford  y.  JSayley,  12 
East,  464,  469 ;  Simpson  y.  Clayton^ 
4  Bing.  N.  O.  758. 

(/)  Roe  d,  Bamford  y.  Raylsy, 
supra. 

(g)  Iggulden  y.  May,  2  B.  &  P. 
N.  R.  4^9  i  see  S.  G.  9  Ves.  825. 

(A)  Paul  y.  Nurse,  8  B.  &  C.  486  ; 
see  Doe  d,  Cheere  y.  Smith,  5  Taunt. 
795 ;  as  to  conditions  not  to  assign 
without  licence,  and  the  effect  upon 
such  conditions  of  giving  a  licence  to 
assign,  see  Dumpors  ease,  4  Co.  1 19  ; 
1  Smith's  L.  C.  5th  ed.  28  ;  22  &  23 
Viet.  c.  35,  s.  1. 

(i)  WeatherallY.Geering,  12  Ves. 
504 ;  Bee  Buck f  and  y.  PapiUon^li.  Bep. 
1  Kq.  477  i  85  L.  J.  C.  387  ;  1  Weekly 
IJotes,  877. 
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particular  manner  will  run  with  the  land  (a) ;  so,  a  covenant 
not  to  cany  on  a  particular  trade  upon  the  premises  (b) ;  so, 
a  covenant  not  to  build  on  a  certain  spot  (c) .  A  covenant  to 
reside  on  the  demised  premises  runs  with  the  land  and  binds 
the  assignees  of  the  lessee  {d) .  A  covenant  in  a  lease  to 
keep  the  premises  insured  against  fire,  where  the  sum  in- 
sured is  to  be  laid  out  in  rebuilding  or  repairing  the  pre- 
mises, is  a  covenant  that  runs  with  the  land  (e). 

A  covenant  by  the  lessee  of  a  mill,  for  himself  and  his  as- 
signs, not  to  hire  persons  to  work  in  the  mill  who  were  set- 
tled in  other  parishes,  was  held  not  to  run  with  the  land  so 
as  to  bind  the  assignee  of  the  lessee  (/) .  The  lessee  of  a 
public  house  covenanted  with  the  lessors  to  take  all  his  beer 
of  them  or  their  successors  in  their  trade  of  brewers  ;  the 
lessors  afterwards  assigned  their  premises  and  trade,  and  the 
assignees  removed  the  plant  and  carried  on  the  trade  of 
brewers  elsewhere;  the  Court  held,  without  determining 
whether  such  a  covenant  was  generally  capable  of  running 
with  the  land,  that  as  the  assignees  had  ceased  to  caiTy  on 
the  trade  of  the  lessors,  to  which  only  the  covenant  applied, 
they  had  no  claim  for  a  breach  of  the  covenant  {g). 

The  owner  of  a  mill  and  of  certain  land  granted  a  lease 
of  the  land,  upon  the  terms  of  the  lessee  yielding  and  pay- 
ing rent,  and  also  doing  suit  to  the  mill  of  the  lessor  by 
grinding  all  the  com  there  that  should  grow  upon  the  de- 
mised land ;  it  was  held  that  the  doing  suit  to  the  mill  was 
in  the  nature  of  a  rent  reserved,  and  incident  to  the  rever- 
sion at  common  law,  and  that  the  implied  covenant  to  render 
it  ran  with  the  land  and  the  reversion  so  long  as  the  owner- 
ship of  the  mill  and  the  land  belonged  to  the  same  person, 
and,  consequently,  the  assignee  of  the  reversion  in  both 
could  sue  upon  it  {h).  A  grant  or  demise  for  a  term  of  years 
of  a  licence  to  dig  for  and  carry  away  china  clay  in  certain 


(a)    Cockson  y.    Coek,  Cro.    Jac.  {f)  MajforofCongletonY.Fatti$<m, 

125.  10  East,  180  ;  and  see  WaUh  y.  JW- 

Q})Mc^or  ofCongleton  y.  PatUton,  tell,  6  Bing.  168,  169. 

10  East,  180, 138.  {ff)  Doe  y.  Beid,  10  B.  &  G.  849  f 

(e)  See  Weiton  y.  AfDermoH,  L.  B.  see  Hartley  y.  Pekall,  Peake,  178. 

1  Eq.  499  ;  86  L.  J.  G.  190.  (A)  Vyvyan  y.  AHhur,  1  B.  &   G. 

id)  TatemT.  ChapUn,  2  H.  Bl.  133.  410 ;  see  Siehardeon  y.  Capee,  2  B.  & 

{e)  Vernon  y.  Smith,  5  6.  &  Aid.  1.  G.  841. 
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land  contained  a  covenant  by  the  grantee  to  pay  compensa- 
tion to  the  grantor  for  all  such  parts  of  the  land  as  he  might 
injure  by  digging ;  the  covenant  was  held  to  run  with  the 
land  and  with  the  reversion^  so  that  the  assignee  of  the  grantor 
was  entitled  to  maintain  an  action  for  a  breach  (a).  And 
in  a  similar  case,  the  assignee  of  the  grantee  was  held  liable, 
under  such  covenant  (b). 

A  covenant  by  a  lessor  to  supply  the  premises  demised^ 
being  a  house,  with  water  was  held  to  be  a  covenant  run- 
ning with  the  land,  upon  which  the  assignee  of  the  lessee 
might  sue  the  reversioner  (c) .  A  covenant  with  the  owner 
of  land  to  supply  pure  water  for  the  cattle  on  the  land  runs 
with  the  land,  so  as  to  give  a  right  of  action  for  a  breach  to 
the  devisee  of  the  land  {d). 

To  what  The  benefit  of  a  covenant,  capable  of  running  with  an 

co^oanto  estate  in  land,  may  be  annexed  to  an  estate  in  fee ;  and  in  a 
may  be  an-  lease  the  benefit  or  burden  of  such  a  covenant  may  be  an- 
nexed  to  the  term  and  to  the  reversion  (e).  The  owner  of 
an  estate  in  fee  granted  it  to  another,  with  a  covenant  for 
further  assurance ;  the  assignee  of  the  grantee  was  held  en- 
titled to  the  benefit  of  the  covenant  and  to  maintain  an  ac- 
tion upon  it  against  the  grantor  (/) .  The  defendant,  possessed 
of  premises  for  a  term  of  years,  assigned  them  to  another  for 
the  residue  of  the  term,  leaving  no  reversion,  and  covenanted 
for  quiet  enjoyment,  and  the  assignee  assigned  them  to  the 
plaintiff;  it  was  held  that  the  covenant  ran  with  the  term, 
and  that  the  plaintifi*,  as  assignee  of  the  term,  was  entitled  to 
sue  upon  it  (ff).  If  a  tenant  from  year  to  year  demises  for  a 
term  of  years  he  does  not  thereby  assign  the  whole  of  his 
interest,  which  is  for  an  indefinite  period,  determinable  by 
notice  to  quit,  and  may  last  longer  than  the  term,  and  du- 
ring the  continuance  of  his  tenancy,  there  is  a  reversion  to 

(a)  MaHyn  r.  Williams,  1  H.  &  N.  .  (e)  See  ante,  p.  616;  Middlemore  t. 

817  i  26  L.  J.  Ex.  117.  Ooodale,  Cro.   Car.   503  ;   Noke    t. 

(6)    Norval  y.  I^ascoe,  84  L.  J.  Awder,  Cro.  Eliz.  873 ;  Campbell  y. 

C.  82.  Lewi*,  3  B.  «&  Aid.  392. 

(c)  Jourdain  v.  WiUon,  4  B.  &  Aid.  (/)  Middlemore  v.    Ooodale,  Cro. 

266.  Car.  603. 

{d)  Sharp  t.  Waterhouee,  7  E.  &  (g)   Campbell  y.  LetoiSy  SB.  k  Aid. 

B.  816  ;  27  L.  J.  Q.  B.  70.  392. 
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which  the  covenants  in  the  lease  are  annexed  and  which  will 
pass  to  an  assignee  (a). 

A  covenant  contained  in  a  lease  of  tithes,  to  take  the  tithes  incorporeal 
in  kind,  was  held  to  mn  with  the  lease  of  the  tithes  and  bind  menta. 
the  assignee  (b) ;  and  a  covenant  in  a  lease  of  the  tolls  of  a 
market  will  run  with  the  tolls  demised  by  the  lease  (c).  So, 
a  covenant  may  be  annexed  to  the  grant  of  a  licence  to  make 
a  channel  for  supplying  water  to  a  mill  {d) ;  and  to  the  grant 
of  a  licence  to  dig  for  minerals  {e) .  But  a  covenant  cannot 
be  annexed  to  a  rent  issuing  out  of  land.  The  owner  of 
lands  in.  fee  conveyed  them  to  the  use  that  he,  his  lieirs, 
and  assigns  might  have  a  certain  rent  issuing  out  of  the 
premises,  and  subject  thereto,  to  the  use  of  the  defend- 
ant, his  heirs,  and  assigns,  and  the  defendant  covenanted 
with  him,  his  heirs,  and  assigns  to  pay  the  said  rent,  and 
to  build  certain  messuages  on  the  premises  for  better  se- 
curing the  said  rent,  and  the  owner  of  the  rent  afterwards 
demised  the  rent  to  the  plaintifif  for  a  term  of  years ;  it  was 
held  that  the  covenant  did  not  run  with  the  rent,  and  that 
the  plaintiff  was  not  entitled  to  sue  upon  it  (/). 

A  covenant  cannot   be   annexed  to  a  merely  equitable  Equitable 
estate,  as  that  of  a  mortgagor ;  so,  where  a  mortgagor  leased,  ®*****^ 
and  it  appeared  on  the  face  of  the  deed  that  he  had  only  the 
equity  of  redemption  in  the  land,  it  was  held  that  the  co- 
venants were  not  annexed  to  his  interest,  and  his  assignee 
could  not  maintain  an  action  upon  them  {g). 

A  reversion  by  estoppel  will  carry  with  it  the  covenants  in  Bevewion 
a  lease,  and  the  assignee  of  such  reversion  may  sue  upon  the  ^^  «toppeL 
covenants  {h).     The  execution  of  an  indenture  of  lease  cre- 
ates a  reversion  by  estoppel  in  the  lessor  as  against  the  lessee. 


(a)  Oxley  t.  James,  18  M.  &  W. 
209 ;  and  Cattleyy.  Arnold,  IJ.  & H. 
651 ;  28  L.  J.  C.  862. 

(ft)  Ballif  V.  WelU,  3  Wila.  26. 

(c)  Harl  of  Egremont  v.  Keene, 
2  Jonea  Ex.  Jr.  807. 

(d)  Earl  of  Portmore  y.  Bunnf  1  B. 
&  C.  694. 

{e)  MtuJcett  v.  Hill,  6  Bing.  N.  C. 
694,  708;  Martyn  ▼.  Willianu,  1  H. 
&  N.  817  ;  26  L.  J.  Ex.  117 ;  Norval 
T.  Pascoe,  34  L.  J.  C.  82. 

(/)  MUnss  y.  Branch,  6  M.  &  S. 


411 ;  see  JEiandaU  y.  Bighy,  4  M. 
&  W.  180,  136 ;  Williams  y.  Say- 
ward,  1  £.  &  E.  1040 ;  28  L.  J.  Q.  B. 
874. 

(^)  Pargeter  y.  Harris,  7  Q.  B. 
708. 

(A)  GouldswoHh  y.  KnighU,  11  M. 
&  W.  337 ;  Sturgeon  y.  WingfieU,  15 
M.  & W.  224 ;  Doe  d.  Priory.  Ongley, 
10  G.  B.  25  ;  Cuihberlson  y.  Irving, 
4  H.  &  N.  742 ;  6  ib,  186 ;  28  L.  J. 
Ex.  806;  29  1*6.  485. 
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Bererrion    according  to  the  terms  of  the  indenture.     If  the  lessor's 
J      ppei.  ^.^j^  ^^  recited  in  the  deed,  the  lessee,  executing  the  deed, 
is  estopped  from  denying  such  recital ;  if  the  lessor's  title 
does  not  appear  in  the  deed,  the  lessee  is  estopped  from 
alleging  that  the  lessor  had  no  estate  in  the  premises,  nil 
habuit  in  teriementis,  and  the  reversion  thus  arising  by  es- 
toppel in  the  lessor  is  prima  facie  a  reversion  in  fee  simple, 
which,  as  against  the  lessee,  will  pass  to  an  assignee,  or 
devisee,  or  by  descent  to  an  heir  (a) .    The  lessee  may  rebut 
the  primd  facie  presumption  of  the  reversion  being  in  fee 
simple  by  evidence  consistent  with  the  estoppel,  as  that  the 
reversion  is  an  estate  for  life  or  for  years,  but  not  by  evi- 
dence that  the  lessor  had  no  estate  at  all,  because  such  evi- 
dence  would  be  inconsistent  with  the  estoppel  (2^) .     Kit 
appears  in  the  deed  that  the  lessor  had  no  reversion  at  all, 
as  in  a  lease  by  a  mortgagor  which  recites  the  previous 
mortgage,  the  parties  are  estopped  from  setting  up  any  re- 
version to  which  the  covenants  could  be  annexed  (c). 
Covexumte       A  covenant  cannot  be  annexed  to  goods,  so  as  to  be  as- 
Saexed  to  sig^^ahle  with  the  property  in  the  goods.     So,  it  was  re- 
gooda.        solved,  if  a  man  leases  sheep  or  other  stock  of  cattle,  or 
any  other  personal  goods,  for  any  time,  and  the  lessee  cove- 
nants for  him  and  his  assigns  at  the  end  of  the  term  to  de- 
liver the  like  cattle  or  goods,  and  the  lessee  assigns  the 
goods  over,  this  covenant  shall  not  bind  the  assignee  {d). 
So,  a  covenant  in  a  charterparty  to  pay  freight  is  not  an- 
nexed to  the  property  in  the  ship,  so  as  to  pass  to  the  as- 
signees of  the  ship,  in  the  same  manner  as  covenants  are 
said  to  run  with  land  {e) .     So,  in  a  lease  of  certain  premises 
together  with  moveable  articles  for  the  purpose  of  carrying 
on  a  trade,  with  a  covenant  by  the  lessor  that  if  the  articles 
of  the  same  kind  left  by  the  lessee  at  the  end  of  the  lease 
should  exceed  a  certain  value  the  lessor  should  pay  the  ex- 
cess, it  was  held  that  the  covenant  did  not  run  with  the 
reversion,  because  it  related  to  chattels,  and  consequently 


(a)  CuMerisonT,Iroinff,^'H..k'N,  (c)  Par^tfter y. ^orrif, 7 Q. B. 708. 
742  ;  6  ib.  185 ;  29  L.  J.  Ex.  485.  {d)  Speneer^s    ccue,  5  Coke,    16 ; 

(b)  Weld  y,  Baxter^  1   H.  &  N.  3rd  resolution. 

668 ;  25  L.  J.  £x.  214 ;  26  ib.  112.  («)  Splidt  y.  BowUt,  10  East,  279. 
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that  the  executor  of  the  lessor,  who  was  also  devisee  of  the 
reversion  in  the  premises  under  the  will  of  the  lessor,  was 
liable  on  the  covenant  only  as  executor  de  bonis  testatoris, 
and  not  de  bonis  propriis,  as  assignee  of  the  reversion  (a). 

The  grantee,  or  devisee,  or  heir  of  the  reversioner,  or,  if  J^^^^j 
the  reversion  is  a  term  of  years,  the  executor,  are  assignees  or  liable  as 
within  the  statute  32  Hen.  VIII.  c.  34,  and  take  the  benefit  ^^l^ 
and  the  burden  of  the  covenants  which  are  annexed  to  the  ™°\"8 . 

with  land. 

reversion  (6).  So,  the  executor  or  administrator  of  a  lessee 
may  be  charged  as  assignee  (c) ;  the  assignees  in  bank- 
ruptcy of  the  lessee,  after  an  election  by  them  to  take  the 
lease,  are  entitled  to  the  benefit  and  liable  to  the  burden  of 
the  covenants  as  assignees  of  the  term  {d). 

The  assignee  must  take  the  same  estate  to  which  the  co- 
venants are  annexed.  An  underlessee  is  not  liable,  as  an 
assignee,  upon  the  covenants  in  the  original  lease,  because 
he  does  not  take  the  estate  of  the  lessee  to  which  the  cove- 
nants are  annexed  (e).  An  assignee  of  the  whole  term  is 
liable,  though  he  takes  it  by  way  of  mortgage  only,  and 
subject  to  a  proviso  for  re-assignment  on  payipent  of  the 
mortgage  debt  (/) .  A  lessee  for  lives  granted  all  his  estate 
and  interest  in  the  premises  to  an  underlessee  for  ninety 
years,  if  the  lives  should  so  long  live;  it  was  held  that  this 
was  not  an  assignment  of  the  whole  estate  of  the  lessee  for 
lives,  because  such  estate,  being  freehold,  was  greater  in 
the  estimation  of  law  than  the  estate  for  years  granted  by 
him,  and  therefore  the  underlessee  was  not  liable,  as  as- 
signee, upon  the  covenants  in  the  original  lease  (g).  Land 
was  conveyed  to  such  uses  as  the  grantee  should  appoint, 
and  in  default  of  such  appointment  to  the  use  of  the 
grantee  in  fee,  subject  to  certain  covenants  executed  by  him 
which  were  of  a  nature  to  run  with  the  land ;  the  grantee 


(a)  Gorton  y.  Oregonf^  3  B.  &  S.  (d)  Goodwin  t.  NobU^  8  E.  &  B. 

90 ;  81  L.  J.  Q.  B.  302.  587  ;  2?  L.  J.  Q.  B.  204. 

(6)  Derialetf  t.  Ctutance,  4  T.  B.  {e)  Holford  v.  Batch,  Doug.  183. 

75.  (/)  Williams  ▼.  Bosanquet,  1  B.  & 

(c)  SeeSpencef^s  case,  1  Smitli,  L.  C.  B.  238,  oyerruliug  Eaton  y.   Jaques, 

6th  ed.  43,  47  ;  Tremeere  y.  Moriton,  Doug.  455. 

1  Bing.  N.  C.  89 ;  Wollatton  ▼.  Hake-  {g)  Earl  of  Derby  y.  Taylor,  1  East, 

will,  3  M.  &  a.  297.  502. 
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Who  may    having  exercised  the  power  of  appointment^  it  was  held  that 
or  liable  as  ^^^  appointee  took  the  estate  discharged  from  the  covenants^ 
naaignew.    because  he  did  not  take  the  estate  of  the  grantee^  but  took 
under  the  appointment^  which  defeated  the  subsequent  uses 
to  which  the  covenants  were  annexed  (a).     A  person  pos- 
sessed of  a  term  leased  for  a  less  term  and  assigned  his  re- 
version, and  the  assignee  took  a  conveyance  in  fee  by  which 
the  reversion  became  merged ;  it  was  held  that,  the  estate  to 
which  the  covenants  were  annexed  being  destroyed  by  the 
merger,  the  covenants  were  extinguished  at  common  law  (fe) ; 
but  the  incidents  to  and  obligations  on  a  reversion  expectant 
on  a  lease  are  now  preserved  in  case  of  a  merger  of  the  re- 
version by  the  statute  8  &  9  Vict.  c.  106,  s.  9. 
On  leases         Where  a  lease  is  made  by  a  tenant  for  life  under  a  power 

made  under     /%  i        .  .  i 

powers.  of  leasing,  containing  covenants  made  with  the  lessor,  and 
the  tenant  for  life  dies  pending  the  lease,  the  remainder- 
man is  an  assignee  within  the  statute  32  Hen.  VIII.  c.  84, 
and  takes  the  benefit  and  the  burden  of  the  covenants  an- 
nexed to  the  reversion  (c).  If  the  lease  made  in  such  case  is 
not  in  accordance  with  the  power,  and  therefore  void  as 
against  those  in  remainder,  though  it  may  be  good  by  way 
of  estoppel  as  between  the  parties  to  it,  the  remainderman 
cannot  maintain  an  action  upon  the  covenants  {d).  And 
upon  the  death  of  the  lessor  such  lease  becomes  absolutely 
void,  so  that  an  assignee  of  it  under  a  subsequent  assignment 
takes  no  interest,  and  can  maintain  no  action  upon  the  co- 
venants against  the  executor  of  the  lessor  {e) ;  but  the  lessee, 
or  his  assignee  under  an  assignment  previous  to  the  death 
of  the  lessor,  may  charge  the  executor  upon  the  express  co- 
venants in  the  lease  (/);  though  he  could  not  upon  the  co- 
venants merely  implied  in  law,  because  such  covenants  are 
limited  to  the  continuance  of  the  lessor's  interest  (g). 


(a)  Roach  v.  fFadham,  6  East,  289.  4  BiniD:.  N.  C.  726. 

(6)    Webb  V.  Russell,  3  T.  R.  393  ;  (d)  Tellowly  t.  Qower,  11  Ex.  293  ; 

and  see  Bttrton  v.  Barclay^  7  Bing.  24  L.  J.  Ex.  289. 
745.  (e)  Andrew  t.  Fearee,  1  B.  &  P. 

(c)  Isherwood  r.  OldJsnow,  8  M.  &  N.  R.  158. 
S.  382 ;  and  see  Rogers  v.  Humphreys,  (/)  WUliama  t.   Burrellj  1  C.  B. 

4  A.  A  E.  299 ;   WhWocVsease,  8  Co.  402. 

71  a ;  Sacheverell  v.  FroggaU,  2  Wms.  {g)  Adams  v,  Oihneg,  6  Bing.  656 

Saund.    368 ;  Bringloe  t.   Qoodson,  Pen/old  y.  Al>boU,  82  L.  J.  Q.  B.  67 
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The  mortgagee  of  a  lease  is  liable  as  assignee  upon  the  On  mort- 
covenants  in  the  lease  which  are  annexed  to  the  term  (a) .  *^^ 
The  mortgagee  of  an  estate^  upon  default  of  the  mortgagor^ 
is  entitled  to  the  remedies  upon  a  lease  made  by  the  mort- 
gagor before  the  mortgage,  as  assignee  of  the  reversion ; 
if  a  lease  is  made  by  the  mortgagor  alone  after  the  mort- 
gage, the  mortgagee  may  treat  the  lessee  as  a  trespasser, 
bat  he  is  not  entitled  to  the  remedies  upon  the  lease  (b). 
A  mortgagor  and  mortgagee  joined  in  leasing  the  mort- 
gaged premises,  and  the  covenants  by  the  lessee  were  made 
with  the  mortgagor  only ;  it  was  held  that  they  were  not 
annexed  to  the  estate  of  the  mortgagee,  and  that  the  as- 
signee of  the  mortgagee  was  not  entitled  to  sue  upon 
them  (c) . 

The  assignee  of  a  particular  estate  in  the  reversion  in  the  On  Mgipi- 
whole  premises  demised,  as  a  grantee  of  the  reversion  for  put  of  n- 
life,  or  for  a  term  of  years,  is  an  assignee  within  the  statute  ^®™°^* 
82  Hen.  VIII.  c.  34,  and  is  entitled  to  the  benefit  of  the 
covenants  and  conditions  in  the  lease  {d) .  The  assignee  of 
the  reversion  in  a  specific  part  of  the  demised  premises  is 
an  assignee  within  the  statute,  and  is  entitled  to  the  be- 
nefit of  the  covenants  apportioned  to  his  interest  in  the  pre- 
mises ;  but  he  cannot  take  advantage  of  the  conditions  in 
the  lease,  as  if  a  lease  be  of  three  acres  reserving  a  rent 
upon  condition,  and  the  reversion  is  granted  of  two  acres, 
the  rent  shall  be  apportioned  by  the  act  of  the  parties,  but 
the  condition  is  destroyed,  because  it  is  entire  (e) .  So,  the 
assignee  of  the  reversion  in  a  specific  part  of  the  demised 
premises  may  maintain  an  action  against  the  lessee  on  a  co- 
venant to  repair  for  not  repairing  that  part  (/).  A  cove- 
nant to  repair  in  a  joint  demise  by  tenants  in  common  runs 
with  the  entire  reversion  only ;  so  that  the  heir  of  one  of  the 
tenants  in  common  deceased  cannot  sue  alone  for  a  breach 


(a)   Williama  t.  Batanqjuet,  1  B.  &  {d)  Co.  Lit.  215  a;  Wright  ▼.  Atr- 

B.  238 ;  anU^  p.  625.  roughts,  3  C.  B.  685. 

(6)  Sogert  y.  JTumpAre^tf,  4  A.  &  B.  («)  Co.  Lit.  215a;  and  see  Wright 

299;  and   see    Alchome  t.    Otftnfne,  y.  Burrovghet,  ZC.B.6S&;  Twgnam 

2  Bing.  54;  Kee^h  ▼.  Mall,  Doug.  y.  Pickard,  2  B.  &  Aid.  105,   112; 

21 ;  Thunder  y.  Belcher,  3  East,  449.  MobeHs  y.  Bnell,  1  M.  dc  Ch.  577. 

{c)  Webb  y.  BuMeU,  3  T.  &.  393 ;  (/)  Twgnam  y.  Pickard,   2  B.  & 

and  see  ante^  p.  618.  Aid.  103. 
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of  such  covenant  without  joining  the  other  tenant  in  com- 
mon {a);  and  upon  the  decease  of  all  the  tenants  in  common^ 
the  representatives  of  all  must  join  in  an  action  on  the  co- 
venant {h) .  If  the  reversion  in  an  undivided  share  of  the 
demised  premises  is  assigned  to  the  lessee,  whereby  his 
term,  as  to  that  share,  becomes  merged  in  his  reversion  in 
the  same,  the  reversioners  in  the  other  shares  of  the  pre- 
mises, or  their  assignees,  are  entitled  to  sue  the  lessee  upon 
the  covenants,  and  to  recover  damages  in  proportion  to  the 
extent  of  their  interest  (c) . 
On  aamgn.  The  assignee  of  the  term  in  part  of  the  demised  premises 
S'te^***^  is  entitled  to  the  benefit  of  the  covenants,  and  liable  to  the 
burden  of  them,  so  far  as  they  extend  to  his  part  of  the  pre- 
mises ;  thus,  the  assignee  of  the  term  in  part  o{  the  pre- 
mises, under  an  underlease  of  that  part  for  the  whole  term, 
is  entitled  to  sue  the  lessor  on  a  covenant  for  not  finding 
materials  for  the  repairs  of  that  part  {d).  So,  an  action  of 
covenant  will  lie  against  the  assignee  of  part  for  not  repair- 
ing his  part  {e) ;  and  an  action  of  covenant  will  lie  against 
an  assignee  of  part  for  an  apportionment  of  the  rent  {/), 
In  a  mining  lease  granted  by  deed  to  three  persons  in  joint 
tenancy,  they  covenanted  jointly  and  severally  to  compensate 
for  all  surface  damage ;  two  of  the  three  joint  tenants  as- 
signed their  interest  in  the  demise ;  it  was  held  that  the 
covenant  ran  with  the  land,  and  that  the  assignee  was  liable 
severally  for  the  whole  amount  of  compensation  {g) .  But 
an  action  of  covenant  cannot  be  maintained  by  the  lessor 
against  the  assignee  of  a  part  of  the  term  in  the  premises  ; 
as  an  underlessee  for  a  term  short  of  the  original  term  by  a 
day,  or  year,  or  other  interval  of  time  {h). 


(a)  Foletf  Y.  Addenbrooke,  4  Q.  B. 
X97. 

(6)  Thompson  v.  Hakeunll,  19  0. 
B.  N.  S.  713 ;  85  L.  J.  C.  P.  18. 

(c)  Yales  v.  Cole,  2  B.  &.  B.  660 ; 
Badeley  v.  Vigwra,  4  E.  &  B.  71  j 
23L.  J.  Q.B.377. 

{d)  PcUmer  y.  Edwards^  1  Doug. 
183,  n. 

(e)  Congham  T.  King,  Oro.  Car. 
222,  S.  C.  nora.  Conan  y.  KemUe^ 
Sir  W.  Jones,  245 ;  cited  in  Steven- 


son y.  Lambard,  2  East,  575,  580 ; 
Wollcuton  y.  HakewiU,  8  M.  &  G. 
297. 

(/)  Stevenson  y.  Lamhard^  supra  ; 
see  CuHis  y.  SpUt^,  1  Bing.  N.  C. 
756. 

(ff)  Norval  y.  Pascoe,  34  L.  J.  C. 
82. 

(A)  Holford  y.  Rateh,  1  Dong. 
183;  eee  WilUams  y.  Bosanqnety  1 
B.  &  B.  239,  261 ;  Earl  of  Derby  y. 
Tajflor,  1  East,  502,  ante,  p.  625. 
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An  assignee  of  the  lessee  is  liable  upon  the  covenants  '^■J^fi"^? 
Fanning  with  the  land^  only  so  long  as  he  remains  assignee ;  after  aa- 
and  he  does  not  continue  liable,  at  law  or  in  equity,  after  he  "P>™^  • 
has  Etctually  assigned  away  the  term ;  though.he  may  have 
assigned  it  to  an  insolvent  person,  and  for  the  mere  purpose 
of  avoiding  his  liability  (a) .     But  an  action  may  be  main- 
tained against  him  after  he  has  assigned  away  the  premises 
for  a  breach  committed  while  he  was  assignee  {b).     He  is 
not  liable  for  breaches  of  covenant  committed  before  the 
assignment  to  him  (c).     An  assignee  is  not  liable  after  he 
has  assigned  away  the  term,  although  the  lease  contained  a 
covenant  not  to  assign  without  the  consent  of  the  lessor,  and 
no  consent  had  been  given  (d).     An  assignee  cannot  main- 
tain an  action  for  a  breach  of  covenant  committed  before  the 
assignment  to  him  («). 

The  personal  liability  of  the  orisrinal  lessee  on  his  cove-  LiabiHtr  of 

16BBC6  lillOr 

nants  in  the  lease  is  not  got  rid  of  by  assignment,  but  he  awigDment. 
may  be  sued  notwithstanding  he  has  assigned  the  demised 
premises;  and  upon  his  death  the  liability  upon  his  ex- 
press covenants  will  devolve  upon  his  executor  (/).  His 
liabilities  arising  from  privity  of  estate  with  the  reversioner 
are  put  an  end  to  by  assignment,  and  the  acceptance  by  the 
reversioner  of  the  assignee  as  tenant  (g) . 

The  lessor,  after  an  assignment  of  the  reversion,  cannot  sue  Risr^t  of 
for  a  subsequent  breach  of  a  covenant  which  passes  with  the  afingnment. 
reversion  to  the  assignee  (//) .  Under  a  tenjincy,  not  created 
by  deed,  upon  the  terms  that  the  tenant  should  keep  the 
premises  in  repair  during  the  tenancy  the  landlord  may 
maintain  an  action  for  a  breach  of  the  contract  in  not  keep- 
ing the  premises  in  repair,  notwithstanding  he  has  assigned 


(a)  Lekeux  y.  Na»\  2  Str.  1221 ; 
Taylor  v.  Shum,  1  B.  &  P.  21 ;  On- 
gtovj  V.  Corrie,  2  Madd.  330 ;  Fa^ff  y. 
Dobie,  3  Y.  &  C.  96  ;  Odell  v.  Wake, 
3  Camp.  894. 

(6)  Marley  y.  Kinff,  2  C.  M.  &  B. 
18. 

(o)  St.  Saviour* i  SouthwariT. Smithy 
8  Burr.  1271 ;  Coward  v.  Oreffory^ 
86  L.  J.  C .  P.  1. 

id)  Paul  V.  Nurse,  8  B.  &  C.  486. 

(e)  Lewes  v.  Ridpe,  Cro.  Eliz.  863, 
cited  in  Canham  ▼.  Rust^  8  Taunt.  227, 


231 ;  Johnson  y.  St.  Peter* s  Hereford, 
4  A.  &  E.  520. 

(/)  Thurshy  y.  Plant,  1  Wms. 
Saund.  240  a  ;  Auriol  v.  Mills,  4  T. 
R.  94,  98  ;  Randall  v.  Rigby,  4  M.  & 
W.  130,  133. 

ig)  lb. ;  Wadham  y.  Marlow,  8 
Ea«t,  314,  n. ;  1  H.  Bl.  437  ;  and  seo 
Walker's  ease,  3  Co.  21 ;  1  Wms. 
Saund.  240,  241,  c ;  2  ib.  302,  n.  (5). 

(A)  Oreen  v.  James,  6  M.  &  V7. 
656 ;  and  see  Spencer's  case,  1  Smith's 
L.  C,  5th  ed.  43,  58. 
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Ilis  reversion^  becaase  the  contract^  not  being  by  a  lease 
nnder  seal^  does  not. pass  with  the  reversion  (a) ;  and  where 
the  lease  is  by  deed  the  lessor  remains  entitled  to  the  goto* 
nants  which  do  not  run  with  the  reversion,  notwithstanding 
an  assignment  {b). 


Chap.  VI.  Sect.  III.  Assignment  of  Contracts  by 

Marriage. 


££fect  of  Marriage  upon  Wife*8 
ContracU: — 

as  to  her  Righto 630 

as  to  hei«  Liabilities    631 

DeatiiofHasband 632 


Deathof  Wife 633 

Reduction  into  Possession  bj 

Husband 638 

Bankruptcy  of  Husband 635 

Divorce  635 


as  to  her 
righto  J 


Effect  of  Marriage  operates  as  an  assignment  in  law  to  the  husband^ 
npon^fe's  ^^  ^  qualified  extent,  of  the  rights  and  liabilities  of  the  wife, 
contracto;   arising  out  of  contracts  made  before  the  marriage  (c). 

Marriage  is  an  absolute  gift  in  law  by  the  wife  to  the  hus- 
band of  all  chattels  personal  in  possession  in  her  own  right ; 
but  if  they  be  in  action,  as  debts  by  obligation,  contract,  or 
otherwise,  the  husband  does  not  acquire  them  absolutely, 
unless  he  and  his  wife  recover  them,  or,  as  it  is  called,  reduce 
them  into  possession  (d).  The  husband  must  join  the  wife 
as  a  party  in  an  action  upon  the  contracts  of  the  wife  made 
before  marriage,  and  cannot  sue  alone  in  his  own  name  {e)  • 
In  the  case  of  negotiable  instruments  held  by  the  wife  at  the 
time  of  the  marriage,  the  husband  acquires  the  right  to  trans- 
fer or  indorse  them  ;  but  he  may  sue  upon  them  in  his  own 
name  without  joining  the  wife,  and,  if  transferable  by  in- 
dorsement, without  an  indorsement  to  himself  (f). 


(a)  Bichford  t.  Par»on^  5  C.  B. 
020 ;  and  see  ante,  p.  617. 

(*)  Stoket  V.  SusseU,  3  T.  R.  678. 

(c)  2  Bl.  Coal.  433;  1  Roper's 
Husband  and  Wife,  2nd  ed.  204. 
Contracts  made  with  a  wife  after 
marriage  depend  upon  the  capacity 
of  a  married  woman  as  a  party  to  a 
contract.  See  *'  Contracts  with  Mar- 
ried Women,"  ante,  p.  234. 

{d)  Co.  Lit.  351  ^ ;  2  Blackstone, 
Com.  434. 

(e)  MUner  y.  Milnet,  3  T.  R.  627, 


631 ;  and  see  Bendix  t.  Wakemcm^ 
12  M.  &  W.  97  ;  ante,  p.  234. 

(/)  M'Neilage  r.  Holloway,  1  B.  & 
Aid.  218 ;  and  see  ants^  p.  2^ ;  the 
observation  of  Lord  Ellen  borough  in 
M'Neilage  t.  HoUoway^  that  the  nego- 
tiable instruments  of  the  wife  vest  ab- 
solately  in  the  husband  upon  the  mar- 
riage, as  chattels  personal  in  possea- 
sion,  has  been  pronounced  to  be  incor- 
rect. See  Oatere  y.  Madetey^  6  M.  & 
W.  423,  427  ;  Hart  t.  Stephens,  6 
Q.  B.  937,  943. 
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The  wife  may  sue  alone  upon  contracts  made  with  her  be- 
fore marriage,  subject  to  the  action  being  met  by  a  plea  in 
abatement  on  the  ground  of  the  husband  not  being  joined 
as  co-plaintiff  j  but  no  other  objection  can  be  taken  by  the 
defendant  on  the  ground  of  her  being  married  (a). 

If  the  husband  is  himself  debtor  to  the  wife  before  mar- 
riage, the  marriage,  in  general,  operates  as  a  release  in  law 
of  the  debt  {b) ;  but  a  contract  between  an  intended  hus])and 
and  wife,  by  which  he  binds  himself  for  the  payment  of 
money  to  her  after  his  death,  is  not  released  by  the  mar- 
riage ;  the  wife  surviving  may  maintaia  an  action  upon  it 
against  the  representatives  of  the  deceased  husband  (c). 

The  husband  becomes  liable  upon  marria&re  for  all  the  m  to  wife'i 
debts  and  liabilities  of  the  wife  contracted  before  marriage. 
The  husband  may  be  sued  jointly  with  the  wife  upon  such 
debts  and  liabilities  {d) ;  but  he  cannot  be  sued  alone  upon 
them.  If  the  husband  is  sued  alone,  the  objection  is  matter 
of  substance ;  if  it  appears  upon  the  record,  it  is  a  good 
ground  of  demurrer,  or  motion  in  arrest  of  judgment,  or 
error ;  if  it  transpires  upon  the  evidence,  it  is  a  ground  of 
nonsuit  or  adverse  verdict  (e).  The  non-joinder  of  the  wife 
cannot  be  amended  by  adding  the  wife  as  a  defendant  under 
the  Common  Law  Procedure  Act,  1852,  s.  222  (/). 

The  wife  may  be  sued  alone  upon  the  liabilities  contracted 
by  her  before  marriage,  subject  to  a  plea  in  abatement  of  the 
non-joinder  of  her  husband  as  a  co-defendant ;  but  she  can- 
not take  any  other  objection  on  the  ground  of  her  cover- 
ture {g).  The  wife  may  be  taken  in  execution  upon  a  judg- 
ment against  her,  whether  her  husband  is  taken  with  her  or 
not ;  but  the  Court  will,  in  general,  discharge  her,  unless  she 


(a)  Milner  y.  Milne^y  3  T.  R.  627 ; 
Morgan  y.  Painter,  6  T.  R.  265 ;  see 
ante,  p.  234 ;  the  husband  might 
bring  a  writ  of  error  upon  the  judg- 
ment ;  Milner  t.  MilneSf  supra, 

(6)  Co.  Lit.  264  b. 

(c)  Milhourn  v.  JSwart,  5  T.  B. 
381  ;  and  see  Smith  y.  Staffordy  Hob. 
216;  Cage  y.  Acton^  1  L.  Bajm. 
515. 

(d)  France  y.  Whiie^  1  M.  &  G. 


731 ;  Helps  y.  Clayton,  17  C.  B.  N.  S. 
653  ;  84  h.  J.  C.  F.  1. 

(e)  Mitchinson  y.  Hevoson,  7  T.  B. 
34S ;  Richardson  y.  HaU,  1  B.  &  B. 
50. 

(/)  Garrard  y.  Giubilei,  II  C.  B. 
N.  S.  616 ;  13  ib.  832 ;  31  L.  J.  0.  P. 
131  270 

(]sf)  MUner  y.  Milnes,  8  T.  R.  627, 
631 ;  Lovell  y.  Walker,  9  M.  4  W. 
299 ;  see  anie,  p.  234. 
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has  separate  property  with  which  she  can  satisfy  the  ju^- 
ment  (a). 


Death  of 
husband. 


Upon  the  death  of  the  husband^  leaving  the  wife  snrviv* 
ing,  the  rights  upon  the  contracts  of  the  wife  before  mar- 
riage, which  have  not  been  reduced  into  possession  by  the  hus- 
band in  his  lifetime,  survive  to  the  wife  (b) ;  so  also  with  con- 
tracts made  in  favour  of  the  wife  after  marriage  (c) ;  and  with 
contracts  made  in  favour  of  the  husband  and  wife  jointly  {d). 
Thus,  a  promissory  note  made  to  a  wife  during  coverture, 
survives  to  the  wife  after  the  death  of  her  husband,  unless 
he  reduces  it  into  possession  in  his  lifetime  [e)  ;  and  the 
executors  of  the  husband  cannot  sue  upon  such  note  (/).  A 
married  woman,  having  lent  money  to  her  husband  which 
she  held  as  an  administratrix,  took  as  security  the  joint  and 
several  promissory  note  of  her  husband  and  two  other  per- 
sons ;  it  was  held  that,  though  no  action  could  have  been 
brought  upon  the  note  during  the  coverture,  yet  after  the 
death  of  the  husband  the  note  survived  to  the  wife,  and  she 
might  sue  the  other  makers  {g).  A  bond  given  to  husband 
and  wife,  on  the  husband^s  dying  first,  survives  to  the 
wife  (A).  A  judgment  recovered  by  husband  and  wife 
jointly  vests  in  the  survivor  upon  the  death  of  either  (i) . 

The  liability  of  the  husband  upon  the  contracts  of  the  wife 
before  marriage  continues  only  during  the  coverture,  so  that 
upon  the  death  of  the  husband  in  the  lifetime  of  the  wife  the 
liability  survives  against  the  wife  solely,  and  upon  the  death 
of  the  wife  in  the  lifetime  of  the  husband  the  liability  de- 
volves upon  her  administrator ;  unless  the  creditor  has  ob- 
tained judgment  against  the  husband  in  the  lifetime  of  the 
wife.   A  Court  of  Equity  will  not  relieve  a  surviving  husband 


(a)  Edwards  t.  Afartyny  17  Q.  B. 
693  ;  Ivens  ▼.  Butler,  7  E.  &  B.  159  ; 
26  L.  J.  Q.  B.  145  ;  see  J^ffuson  y. 
Clavioorthy  6  Q.  B.  269  ;  Newton  y. 
Boodle,  9  Q.  B.  948 ;  La/rkin  y.  Mar- 
ehally  4  Ex.  804. 

{b)  OcUers  v.  Maddey,  6  M.  &  W. 
423. 

(c)  Richards  y.  Richards^  2  B.  & 
Ad.  447,  452 ;  per  Parke,  B.,  Bendix 
y.  Wakeman,  12  M.  k  W.  97,  99. 


(d)  Coppin  V.  ,  2  P.   Wms. 

496 ;  see  ante,  p.  216. 

(«)  Gaters  y.  Madeley,  6  M.  &  W. 
423  ;  Scarpellini  y.  Aiekeson,  7  Q.  B. 
864. 

(/)  Howard  y.  Oakes,  3  Ex.  136. 

{ff)  Richards  y.  Richards,  2  B.  & 
Ad.  447. 

(*)  Coppin  Y. ,  2  P.  Wms.  496. 

(t)  Bond  y.  Simmonds,  3  Atk.  21 ; 
Coppin  V.  — -,  2  P.  Wms.  496. 
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against  sucli  judgment  by  reason  of  his  not  having  received 
any  property  with  hi^  wife ;  nor,  on  the  other  hand,  will  a 
Coart  of  Equity  assist  a  creditor  against  a  sui'viving  hus- 
band, who  has  become  discharged  from  his  wife^s  liabilities 
by  her  death,  by  reason  of  his  having  acquired  her  property 
by  the*marriag6  (a). 

Upon  the  death  of  the  wife  in  the  lifetime  of  the  husband.  Death  of 
the  rights  arising  out  of  contracts  made  with  her  before  or  ^^^ 
during  coverture,  if  not  previously  reduced  into  possession 
by  the  husband,  pass  to  the  administrator  of  the  wife  (&). 
Thus,  upon  a  bond  given  to  the  wife  during  coverture,  after 
the  death  of  the  wife,  the  husband  can  no  longer  sue  in  his 
own  right,  but  can  become  entitled  to  sue  only  by  obtaining 
administration  to  the  wife  {c) .  So,  a  promissory  note  made 
to  the  wife  before  marriage,  upon  the  death  of  the  wife  in 
the  lifetime  of  the  husband,  and  before  he  has  reduced  it 
into  possession,  passes  to  the  wife^s  administrator,  who  is  the 
proper  party  to  sue  upon  it(d).  But  contracts  made  with 
husband  and  wife  jointly  survive  to  the  husband  in  his  own 
right  upon  the  death  of  the  wife  {e). 

Upon  the  death  of  the  wife  in  the  lifetime  of  the  husband 
the  liabilities  contracted  by  her  before  marriage  survive 
against  her  representatives,  and  her  husband  can  be  charged 
only  as  her  administrator ;  unless  the  creditor  has  obtained 
judgment  against  him  in  the  lifetime  of  the  wife  (/). 

The  reduction  into  possession  by  the  husband,  so  as  to  ex-  Heduction 
elude  absolutely  the  interest  of  the  wife,  consists  in  some  *?^  ^^^^JJ^ 
act  which  gives  the  husband  the  possession  of  the  chose  in  ac-  band. 
Hon,  or  what  is  equivalent  thereto ;  as,  in  the  case  of  a  debt, 
the  payment  of  the  money  to  the  husband  or  to  his  agent  {g). 
Money  paid  to  the  wife  is  regarded  in  law  as  in  the  posses- 

(a)  ffeard  y.  Stamford,  8  P.  Wms.  (d)  Hart  y.  Stephens,  6  Q.  B.  937. 

.409 ;  Cases  temp.  Talb.  178 ;  Woodman  (e)  Coppin  y. ,  2  P.  Wnis.  496 ; 

T.  Chapman,  1  Camp.  189 ;  and  see      and  9eeante,  p.  216. 

Mitchinson  t.  Eewson,  7  T.  B.  84&  (/)  See  ante,  p.  632. 

(b)  BettM  y.  Kimpton,  2  B.  &  Ad.  (g)  See  1  Roper,  Uusb.  and  Wife,  2nd 
273.  ed.  208,  222  ;  and  see  Purdewv.  Jack- 
ie) Dcqf  y.  Tadrone,  2  M.  &  S.  396  eon,  1  Russ.  1 ;  ScarpeUini  y.  Atche- 

n.  {b),  eon,  7  Q.  B.  864,  876. 
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Bcduction  sion  of  the  husband^  thougli  it  is  tlie  proceeds  of  property 
IrionbyhM- ^®'*^  by  trustees  for  her  separate  use;  so  that  where  the 
*>»'»d-  wife  received  such  money  and  lent  it  to  the  defendant,  it 
was  held  to  have  been  reduced  into  possession,  and  that  the 
husband  must  sue  for  it  in  his  own  name  only  during  the 
coverture,  and  was  entitled  to  sue  in  his  own  right  after  the 
wife^s  death  (a).  A  promissory  note  had  been  given  to  the 
wife  before  marriage,  and  the  husband  had  received  the.  in- 
terest on  the  note  during  the  life  of  the  wife ;  it  was  held 
that  he  had  not  thereby  reduced  the  note  into  possession, 
but  upon  the  wife^s  death  it  passed  to  her  administrator  {h). 
If  an  action  is  brought  in  the  names  of  husband  and  wife 
upon  a  contract  of  the  wife  before  marriage,  and  the  hus- 
band dies  before  judgment,  the  right  of  action  survives  to 
the  wife  who  may,  by  entering  a  suggestion  of  her  husband's 
death  upon  the  record,  prosecute  the  suit  to  judgment  for  her 
own  sole  use ;  and  even  if  the  husband  dies  after  judgment^ 
but  before  execution,  the  benefit  of  the  judgment  will  survive 
to  the  wife  (c) ;  and  the  wife  surviving  is  not  bound  by  the 
undertakings  of  the  husband  in  the  action  {d).  If  the  wife 
dies  in  the  lifetime  of  the  husband  pending  such  action,  the 
suit  abates,  and  the  benefit  of  the  contract  devolves  upon 
the  wife's  administrator  (e).  If  the  husband  in  his  lifetime 
brings  an  action  in  his  own  name  upon  a  contract  in  respect 
of  which  he  might  have  joined  his  wife,  it  is  said  to  amount 
to  an  election  to  take  it  himself  and  exclude  the  interest  of 
the  wife,  so  that  upon  his  death  it  would  not  survive  to 
her(/). 

In  equity,  where  the  husband  assigns  a  chose  in  cbction 
of  his  wife  for  valuable  consideration,  and  dies  before  either 
he  or  the  assignee  has  actually  obtained  possession  of  it, 
leaving  the  wife  surviving, — whether  the  chose  in  action  was 
reversionary,  so  that  it  could  not  have  been  reduced  into  pos- 


(a)  BirdY,  Peaffrum,  18  C.  B.  689  ;  (d)  Leg  y)  Armttrong^  9  M.  &  W. 

22  L.  J.  C.  P.  166;  see  Sfopery.  Cot-  14. 

trelly  6  E.  &  B.  497 ;  26  L.  J.  Q.  B.  7.  («)  Ckeochi  f.  Powdl,  6  B.  &  C. 

(h)  HaH  ▼.  Stephem,  6  Q.  B.  937.  258. 

(c)  Outers  ▼.  MadeUtf,  6  M.  &  W.  (/)  Qaters  t.  Madeley,   6  M.   & 

423,427;  Sherrington  ▼.   Yate9,\2  W.  428,  426;  Oar/hHk  y.  Bradley^ 

M.  &  W.  S&6, 865 ;  Anon,  8  Atk.  726.  2  Ves.  sen.  675,  676. 
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session,  or  whether  it  was  not  reduced  into  possession  through 
neglect, — ^in  either  case  the  wife  surviving  will  be  entitled  as 
against  the  assignee  for  valuable  consideration  (a). 

Upon  the  bankruptcy  of  the  husband  the  debts  and  choses  Bank- 
in  action  to  which  he  is  entitled  in  right  of  his  wife  become  h'JSbwii 
vested  in  the  assignees,  who  have  like  remedy  to  recover  the 
same  in  their  own  names  as  the  bankrupt  himself  might  have 
had  if  he  had  not  been  adjudged  bankrupt  (6).  The  assig- 
nees are  not  entitled  to  sue  in  their  own  names  only  for  the 
recovery  of  debts,  for  which  the  husband  could  not  have  sued 
without  joining  the  wife,  as  on  a  promissory  note  .made  to 
the  wife  before  her  marriage  (c) ;  they  must  sue  in  their  own 
names  jointly  with  that  of  the  wife  for  the  recovery  of  debts 
in  respect  of  which  it  would  have  been  necessary  for 
the  husband  to  join  the  Yn{e{d).  Upon  the  death  of  the 
bankrupt  husband  before  a  chose  in  action  of  the  wife  is  re- 
duced into  possession,  the  right  of  survivorship  of  the  wife 
prevails  over  the  right  of  the  assignees  (e) . 

The  bankruptcy  of  the  husband  during  the  marriage  dis- 
charges the  debts  of  the  wife  for  which  the  husband  has  be- 
come liable  by  reason  of  the  marriage,  both  as  against  the 
husband  and  the  wife  (/). 

Upon  a  divorce  the  wife  becomes  solely  entitled,  "  as  if  at  BiyoroB. 
the  date  of  the  divorce,  her  husband  had  died,  and  restored 
her  to  the  position  of  a  feme  sole,"  to  all  the  rights  arising 
out  of  contracts  which  have  accrued  in  her  right  before  or 
during  the  coverture  and  which  have  not  been  reduced  into 
possession  by  the  husband  during  the  coverture  {g) . 


(a)  JRllMon  T.  Elwmf  13  Simon, 
809 ;  A^hbif  ▼.  Ashb^,  1  CoU.  553 ; 
Purdew  v.  Jackson^  I  Russ.  1  ;  Hon- 
ner  v.  Morton^  3  Russ.  65 ;  Hutchingg 
T.  Smiih^  9  Sim.  137 ;  Story,  £q.  Jur. 
§  1412. 

(6)  %eepott,  p.  615. 

(c)  Sherrington  y.  Tctte»y  12  M.  & 
W.  855. 

[d)  RichheU  y.  AUxander,  10  G.  B. 
N.  S.  324 ;  30  L.  J.  C.  P.  268. 

{e)  m^ord  y,  MUford,  9  Yes.  87 ; 


Eornthy  y.  tea,  2  Madd.  16  ;  8het* 
ringiony,  Yalet,  12  M.  &  W.  855, 
865. 

{/)  MUes  y.  WUlianu,  1  P.  Wms. 
249  ;  Lockw9od  y.  Salter^  5  B.  &  Ad. 
303. 

{g)  WellM  y.  Malhon,  31  Beav.  48? 
81  L.  J.  G.  344 ;  as  to  the  effect  of 
judicial  separation  and  of  an  order  of 
protection  of  property  under  tlie  Di- 
yorce  and  Matrimonial  Gauses  Act, 
see  ante,  p.  237. 
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Chap.  VI.  Sect.  IV.  Assiqnment  of  Contracts  by  Death. 


Bight  of  Executor  upon  Con- 

*  tracts  of  Deceased 63f5 

Liability  of  Executor 636 

Liability  of  Heir  and  BeTisee  637 
Covenants  annexed  to  Estates 
in  Land  689 


Contracts  concerning  Land  ...  640 
Bills  of  Exchange  and  Promis- 

sory  Notes  641 

Joint  Contracts  642 

Contracts  discharged  by  Death 

of  Party 642 


Bi^htof 
executor 
upon  con- 
tracts of 
deceased. 


An  executor  or  administrator  becomes  entitled,  in  general,  to 
all  the  debts  and  rights  of  contract  to  which  the  deceased 
was  entitled  at  the  time  of  his  death  (a) .  As  a  contract  is 
not  assignable  at  law,  the  executor  or  administrator  is  alone 
entitled  to  maintain  an  action  at  law  upon  a  contract  of  the  de- 
ceased, although  the  deceased  may  have  assigned  the  benefit 
of  it  in  his  lifetime ;  the  assignee  is  not  entitled  to  sue  in  his 
own  name  (b) .  So,  the  executor  is  alone  entitled  at  law  to 
maintain  an  action  upon  the  contract,  although  the  benefit  of 
it  may  have  been  bequeathed  by  the  will  of  the  deceased, 
and  although  the  executor  may  be  bound,  in  the  distribution 
of  assets,  to  transfer  the  benefit  to  the  legatee  (c). 

If  there  be  more  than  one  executor,  they  jointly  represent 
the  testator  and  take  the  legal  interest  in  his  estate ;  there* 
fore  they  must  sue  jointly  on  the  contracts  made  with  him  (ti) ; 
but  if  some  of  the  executors  are  omitted  as  plaintiffs,  the 
defendant  can  object  only  by  a  plea  in  abatement  (e).  And  if 
some  of  the  executors  enter  into  a  new  contract,  though  in 
the  course  of  administration  of  the  estate,  they  may  alone 
sue  upon  it  without  joining  the  other  executors  (/) . 


Liability  of     An  executor  or  administrator  is  liable,  in  generftl,  to  the 
*^     '     extent  of  the  assets  which  come  to  his  hands  to  be  adminis- 


(a)  1  Wms.  Ex.  5th   ed.  700 ;    1 
Wms.  Saond.  216  a,  n.  (1). 

(b)  See  ante,   p.  601 ;  Brandt  ▼. 
Heatigy  2  Moore,  184. 

(c)  Canham  y.  ^ust,  8  Taunt.  227. 
(i/)  Wms.  Ex.  5th  ed.  818  j  1692  ; 

Poxioist  V.  Tremaine,  2  Wms.  Saund. 
212  ;  a  plea  that  one  of  the  plaintiffs, 
executors,  had  renounced  was  held  bad, 


Creswich  y.  Wbodhead,  4  M.  &  G. 
611;  but  renunciation  may  now  be 
effected  under  20  &  21  Vict.  c.  77, 
8.  79.  see  In  the  good*  of  Whitham^ 
1  Weekly  Notes,  408. 

{e)  Wms.  Ex.  5th  ed.  1693. 

(/)  Brassington  y.  Ault^  2  JBing. 
177;  and  see  Heath  v.  ChiUon^  12 
M.  &  W.  632. 
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tered,  upon  all  the  contracts  of  the  deceased  remaining  un-  upon  con.* 
discharged  at  his  death  (a) .  Accordingly,  the  executor  or  ad-  eeawd. 
ministrator  is  liable,  so  far  as  he  has  assets,  for  debts  of  every 
description  due  from  the  deceased,  either  debts  of  record,  as 
judgments,  statutes,  or  recognizances  ;  or  debts  due  on  spe- 
cial contract,  as  for  rent  or  on  bonds,  covenants  or  the  like 
under  seal ;  or  debts  on  simple  contracts,  as  notes  unsealed, 
and  promises  not  in  writing  either  expressed  or  implied  (fc). 
If  there  be  several  executors,  all  who  have  proved  the 
will  must  be  joined  as  defendants ;  if  some  only  are  sued, 
they  may  plead  in  abatement  the  non-joinder  of  other  exe- 
cutors who  have  proved ;  but  it  is  not  necessary  to  join  those 
executors  who  have  not  proved  (c) . 

A  person  may  also  charge  his  real  assets  in  the  hands  of  Li&bUity 
his  heir  or  devisee  by  a  contract  under  seal  in  which  he  binds  deriBee. 
himself  and  his  heirs,  or  covenants  for  himself  and  his  heirs, 
with  an  express  designation  of  his  heirs  in  the  contract. 
Under  such  contract  the  heir  was  liable  by  the  common  law 
to  the  extent  of  the  lands  or  real  assets  descended  to  him 
from  the  covenantor  or  obligor;  but  there  was  no  remedy 
upon  such  contracts  against  a  devisee  of  the  lands  (d). 

The  law  was  altered  in  this  respect  by  the  statute  3  Wm. 
&  Mary,  c.  14,  for  which  the  statute  1  Wm.  IV.  c.  47  has  been 
substituted.  By  s.  2  of  that  Act  it  is  enacted  to  the  effect 
that  all  wills  and  testamentary  dispositions  of  any  lands 
tenements  or  hereditaments  shall  be  deemed,  as  against  such 
person  with  whom  the  person  making  any  such  will  or  tes- 
tamentary dispositions  shall  have  entered  into  any  bond, 
covenant,  or  other  specialty  binding  his  heirs,  to  be  void. 
And  by  s.  3,  for  the  means  that  such  creditors  may  be  enabled 
to  recover  upon  such  bonds,  covenants,  and  other  specialties, 
that  every  such  creditor  shall  have  his  action  upon  the  said 
bonds,  covenants,  and  specialties  against  the  heir  of  such  ob- 
ligor, or  covenantor,  and  such  devisee  or  the  devisee  of  such 


(a)  1  Wms.  Sannd.  216  a,  n.  (1)  ;  2  Ex.  6ih  ed.  1750 ;  B^falUr.  BramalL 

Wms.  Ex.  5th  ed.  1557.  1  Ex.  734. 

(6)  /*.  {d)  See  ante,  p.  86;    HutUing  v. 

Cb)  1  Wms.  Saund. 291  m ;  2  Wms.  Sheldrake,  ^VL.kyf.  256,  263. 
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Liabiliirf  of  dcvisce  jointly.  And  by  s.  4,  that  in  case  there  shall  not  be  any 
jiJJJ^^       heir  at  law  against  whom  jointly  with  the  devisee  a  remedy 
is  thereby  given,  the  creditor  shall  have  his  action  against 
such  devisee  solely  (a). 

By  the  common  law  the  heir,  when  sued  upon  an  obligation 
of  the  ancestor,  might  plead  riejis  per  descent y  that  is  to  say, 
that  he  had  not  any  lands  by  descent  from  the  ancestor  at 
the  time  of  suing  out  the  writ,  and  though  he  had  aliened 
the  lands  descended  before  the  suing  out  of  the  writ,  he  was 
entitled  to  the  verdict  on  that  issue,  unless  it  could  be  pix>ved 
that  he  had  aliened  them  for  the  purpose  of  defrauding  the 
plaintiff  of  his  debt  (fc).  But  by  the  statute  3  Wm.  A  Mary,  c. 
14,  s.  5  (re-enacted  by  1  Wm.  IV.  c.  47,  s.  G;,  the  heir  at  lauv 
in  such  case  was  made  answerable  for  the  debts  and  covenants 
to  the  value  of  the  land  so  aliened  by  him.  And  by  s.  6,  of 
the  same  statute  (re-enacted  by  1  Wm.  IV.  c.  47,  s.  7),  it  is 
provided  to  the  effect  that  to  the  plea  by  the  heir  otriens  per 
descent  the  plaintiff  may  reply  that  he  had  lands,  tenements, 
or  hereditaments,  from  his  ancestor  before  the  writ  brought, 
and  if  upon  issue  joined  thereupon  it  be  found  for  the  plain- 
tiff, the  jury  shall  enquire  of  the  value  of  the  lands,  tenements, 
or  hereditaments  so  descended,  and  thereupon  judgment  shall 
be  given  and  execution  shall  be  awarded  to  the  value  of 
the  lands  as  if  the  debt  were  his  own.  By  the  same  statute 
8  Wm.  &  Mary,  c.  14,  s.  7,  (re-enacted  by  1  Wm.  IV.  c.  47, 
s.  8)  it  is  enacted  to  the  effect  that  devisees  shall  be  made 
liable  and  chargeable  in  the  same  manner  as  the  heir  at  law, 
notwithstanding  the  lands  devised  shall  be  aliened  before  the 
action  brought  (c). 
£eal  estate       Contracts  under  seal  which  do  not  expressly  bind  the  heir 

of  deceased  . 

made  assets  remam,  as  at  common  law,  without  any  remedy  by  action 

me^oF*^"  against  the  heir  or  devisee,  and  under  the  above  statutes 

debts.         contracts  binding  the  heir  were  not  made  a  charge  upon  the 

land  itself  (d) ;  but  by  the  statute  3  &  4  Wm.  IV.  c.  104,  all 


(a)  As  to  this  statute  see  2  Wms.  of  heirs  and  deyiieeB  and  the  proceed- 

Saund.  S<2;    Cbitty's    Statutes,    tit.  ings  against  them,  2  Wms.  Saund.  7, 

"Wills.  8;  Bullen  and  Leake,  Prec.  PL  2nd 

{b)  See    2  Wms.  Saund.   8,  (n.) ;  ed.  146,  509. 

Srown  V.  Shuker,  1  C.  &  J.  583.  (d)  Richardton  r.  Borton,  7  Bear. 

(c)  See  further  as  to  the  liabilities  112. 
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the  real  estate  of  a  deceased  person  has  been  made  assets 
to  be  administered  in  Courts  of  Equity  for  the  payment  of 
his  debts  as  well  due  on  simple  contract  as  on  specialty^ 
provided  that  in  the  administration  of  assets  by  Courts  of 
Equity  under  that  Act,  all  creditors  by  specialty  in  which 
the  heirs  are  bound  shall  be  paid  the  full  amount  of  the 
debts  due  to  them  before  any  of  the  creditors  by  simple 
contract  or  by  specialty  in  which  the  heirs  are  not  bound 
shall  be  paid  any  part  of  their  demands  (a). 

The  benefit  of  covenants  annexed  to  real  estate  or^  as  it  Corenanu 
is  called,  running  with  the  land,  as  covenants  for  title,  to  re-  JSS^eBUt^ 
pair,  and  the  like,  are  assigned  in  law  with  the  land  to  the  heir 
or  devisee  of  the  deceased  owner,  if  the  estate  be  freehold, 
and  to  the  executor,  only  if  the  estate  is  a  chattel  interest  in 
the  land  {b) .  And  if  such  covenants  are  broken  in  the  lifetime 
of  the  deceased,  so  that  he  has  acquired  a  right  of  action  upon 
them,  but  no  damage  has  accrued  to  his  personal  estate,  the 
right  of  action  runs  in  like  manner  with  the  land  (c).  Accord- 
ingly, where  an  executor  brought  an  action  upon  covenants 
for  title  contained  in  a  conveyance  of  land  to  the  testator, 
charging  breaches  in  the  testator^s  lifetime,  but  not  show- 
ing any  damage  to  the  personal  estate,  it  was  held  that  he 
could  not  recover  {d) ;  and  the  devisee  of  the  same  land 
having  brought  an  action  for  the  same  breaches  of  the  same 
covenants,  it  was  held  that  he  was  entitled  to  maintain  the 
action  and  to  recover  in  respect  of  the  deterioration  in  the 
value  of  the  land  by  reason  of  the  defective  title  (e).  So, 
upon  a  covenant  contained  in  a  deed  of  conveyance  of  land 
to  make  further  assurance  upon  request,  the  heir  of  the 
covenantee  may  bring  an  action  for  a  breach  of  covenant 
in  refusing  to  make  such  assurance  upon  a  request  made 
by  the  ancestor  in  his  lifetime,  whereby  after  the  death 
of  the  ancestor  the  heir  was  ejected  (/) .  But  it  is  said  that 
the  executor  may  sue  for  a  breach  of  covenant  running 
with  the  land,  committed  in  the  lifetime  of  the  covenantee. 


(a)  See  anUj  p.  87.  (d)  Einffdon  t.  NoUU^  mpra, 

(b)  See  anU,  p.  625.  (e)  Kingdon  y.  NottU,  4  M.  &  S.  63. 
(e)  Kingdom  y,  NoHle,  1  M.  &  S.  (/)  King  y,  Jonet,  5  Taunt.  418 ; 

855.  Jones  y.  King,  4  M.  &  S.  188. 
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CoTensnu  in   respect  of  any  damage  caosed  thereby  to  the  pereoiial 

annexed  to        i.  x     /    \ 
real  eeUte.   estate  (a) . 

Where  the  covenant,  though  concerning  the  realty,  does 
not  run  with  the  land,  so  that  the  heir  or  devisee  cannot  sue 
upon  it,  the  executor  is  the  only  party  entitled  to  bring  the 
action ;  as,  upon  a  covenant  in  a  lease  not  to  cut  trees,  (the 
trees  being  excepted  from  the  demise,  and  the  covenaBt, 
therefore,  being  collateral  and  not  running  with  the  land), 
the  executor  was  held  entitled  to  sue  for  a  breach  committed 
in  the  lifetime  of  the  covenantee  (fc) ;  and  upon  a  covenant 
to  repair  contained  in  a  lease  made  by  a  tenant  for  life,  and 
therefore  expiring  with  his  estate,  the  executor  was  held  en- 
titled to  sue  (c) ;  nor  is  any  special  damage  to  the  personal 
estate  essential  to  the  right  of  action  in  such  cases  (o^) .  So 
also,  where  the  testator  had  been  evicted  in  his  lifetime  in 
consequence  of  a  defect  in  the  title,  so  that  there  were  no 
heirs  or  assigns  of  the  land,  it  was  held  that  the  damages 
belonged  to  the  executor  who  was  entitled  to  sue  upon  the 
covenants  for  title  (e) . 

The  burden  of  a  covenant  running  with  the  land  cannot 
be  annexed  in  law  to  an  estate  in  the  land,  except  in  the 
case  of  covenants  made  between  lessor  and  lessee;  in 
which  case  the  burden  of  such  covenants  may  be  made  as- 
signable with  the  term  and  with  the  reversion;  upon  the 
death  of  the  termor  the  burden  of  such  covenants  passes 
with  the  term  to  the  executor  or  legatee,  and  upon  the 
death  of  the  reversioner  it  passes  with  the  reversion  to  his 
heir  or  devisee,  or,  if  the  reversion  is  a  chattel  interest,  to 
his  executor  or  legatee  (/). 

Contracts        Upon  a  contract  of  sale  of  land  the  executor,  and  not  the 

TOnoermng  j^^jj,^  ^f  ^^le  deceased  purchaser  becomes  entitled  in  law  to 

a  right  of  action  vested  in  the  deceased  for  a  breach  by  the 

vendor  in  not  completing  the  purchase,  and  may  recover  the 

loss  of  interest  on  the  deposit  money,  and  the  expenses  of 

(a)  Kingdon  ▼.  NoHU,  1  M.  &  S.  (c)  RicketU  y.  Weaver,  12  M.  &, 

855,  364  5  4  t6.  63,  57  ;  Knights  v.  W.  718. 

Quarles,  2  B.  &  B.  102,  105;  and  (d)  lb, 

see  Wms.  Ex.  6th  ed.  757.  (e)  Lucy  y.  Levingtomy  2  Ley.  26  $ 

(6)  Raymond  v.  ritch,  2  C.  M.  &  1  Ventr.  175. 

B.  588 ;  ante,  p.  619.  (/)  See  ante,  p.  615,  626. 
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investigating  the  title  (a).  And  the  executor,  and  not  the 
heir,  is  entitled  to  a  right  of  action  vested  in  the  deceased 
against  an  attorney  for  breach  of,  duty  in  investigating  the 
title  of  land  conveyed  to  the  deceased  (6).  It  is  said  'Hhat 
if  a  man  covenant  by  deed  to  another  and  his  heirs  to  infeoff 
him  and  his  heirs  of  the  manor  of  D.,  and  will  not  do  it,  and 
he  to  whom  the  covenant  is  made  die,  his  heir  shall  have  a 
writ  of  covenant  upon  that  deed ''  (c) ;  but  this  doctrine  seems 
inconsistent  with  the  principles  of  law  above  stated. 

In  equity  a  contract  for  the  sale  of  land  is  treated  as  if  it 
was  specifically  executed  from  the  date  of  the  contract;,  so 
that^  upon  the  death  of  the  purchaser  before  completion,  the 
equitable  title  to  the  land  passes  to  his  heir  or  devisee,  who 
may  insist  upon  specific  performance  against  the  vendor, 
and  require  the  purchase  money  to  be  paid  out  of  the  per- 
sonal estate  of  the  deceased ;  and  upon  the  death  of  the 
vendor  before  completion  the  right  to  the  purchase  money 
passes  to  his  executor  or  administrator,  who  may  insist  upon 
specific  performance  against  the  purchaser  and  require  the 
heir  of  the  vendor  to  convey  the  land  (d). 

The  executor  or  administrator  of  a  deceased  person  be-  Biiu  of  ex- 
comes  entitled  to  the  right  of  action  upon  all  bills,'  notes,  promiL^ 
and  negotiable  securities,  of  which  the  deceased  was  the  "^^®"' 
holder  at  the  time  of  his  death  (e) ;  and  the  executor  or 
administrator  is  entitled  to  indorse  and  negotiate  such  secu- 
rities; but  he  would  become  personally  liable  upon  such 
indorsement  (/) .     Where  the  deceased  holder  of  a  promis- 
sory note  payable  to  order  had  signed  his  name  on  the  note 
for  the  purpose  of  indorsement,  but  had  not  delivered  it,  and 
his  executor  delivered  it  to  the  proposed  indorsee  but  did 
not  indorse  his  name,  it  was  held  that  there  was  no  com- 
plete  indorsement,  and  the  person  to  whom  it  was  so  de- 

(a)  Orme  ▼.  Broughton,  10  Bing.  Tudor,  L.   C.  3rd  ed.  p.  754;    see 

533.  Cooper  t.  Jarma»y  L.  Bep.  3  £q.  98 ; 

(6)  KnighU  y.  Quarlety  2  B.  &  B.  86  L.  J.  C.  85. 

102.  («)   Timmis  y.  Flatt,  2  M.  &  W. 

(c)  Fits.  K.  B.  145*  0.,  cited  and  720. 

followed  in  Jones  y.  King,  4  M.  &  S.  (/)  Robinson  y.  Stone,  2  Strange, 

188,  191.  1260;  see  per  Buller,  J.,  Kinsi  y.  Thorn, 

{d)  Story,  Eq.  Jur.  §  790  ;  notes  to  1  T.  R.  487,  489  j  Childs  y.  Monins^ 

Fletcher  y.   Mhbumer,  1  White  &  2  B.  &  B.  460. 

2t 
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livered  acquired  no  right  to  sue  upon  it  (a) .  The  holder  of  a 
bill  or  note,  by  delivery  of  it  for  yaluable  consideration  with- 
out indorsement,  may  create  an  equitable  title,  which  either 
he  or  his  executor  may  be  compelled  to  complete  (h). 

Joint  Upon  the  death  of  one  of  several  persons  jointly  entitled 

Contrttcu.  ^^j^j^j.  ^  contract,  the  legal  right  to  sue  for  a  breach  of  the 
contract  remains  in  the  survivors  only,  whether  the  breach 
occurred  before  or  after  the  death  of  the  joint  party ;  the 
executor  or  administrator  of  the  deceased  person  cannot  sue 
either  alone,  or  jointly  with  the  survivors ;  upon  the  death 
of  the  last  survivor,  in  whom  solely  the  right  became  vested, 
his  executor  or  administrator  becomes  entitled  (c).  If  the 
deceased  person  was  severally  entitled  under  a  contract, 
though  others  were  also  severally  entitled  with  him,  his  exe- 
cutor becomes  entitled  and  may  sue  {d) . 

Upon  the  death  of  one  of  several  persons  jointly  liable 
upon  a  contract,  the  liability  devolves  upon  the  surviving 
parties,  and  the  representative  of  the  deceased  cannot  be 
sued  at  law  jointly  with  the  survivors ;  the  entire  liability 
ultimately  devolves  upon  the  last  survivor  of  the  persons 
jointly  liable,  and  after  his  death  it  is  transferred  to  his  exe- 
cutor or  administrator  in  the  same  manner  as  the  liability 
upon  a  contract  made  by  him  alone  {e). 

Contracts  Contracts  which  depend  upon  the  existence,  or  the  per- 
by  deatii  of  sonal  qualities,  skill,  or  services  of  one  of  the  parties  are,  in 
party.  general,  discharged  by  the  death  of  that  party  (/) ;  as,  a 
contract  of  marriage  {g).  The  contract  of  an  apprentice  with 
his  master  to  learn  his  art  and  serve  him,  without  any  men- 
tion of  executors,  was  held  to  be  discharged  by  the  death  of 
the  master,  because  the  apprentice  is  bound  from  a  personal 


(a)  "^romage  7.  Lloyd^  1  Kx.  32.  B.  k  C.  254. 

{b)   Watkins  y.  Maufe,  2  Jac.   &  (e)  See  ante,  p.  215. 

Wal.  237  J  and  see  Whistler  v.  For-  (/)  2  Wms.  Ex.  5th  ed.  560;  per 

eter,  14  C.  B.  N.  S.  248  ;  32  L.  J.  Parke,  B.,  Siboni  r.  Kirkman,  1  M.  & 

C.P.  161 ;  cit«d  ante,  p.  612.  W.  418,  423  ;   WentwoHh  v.   Cock, 

(o)  Wms.  Ex.  5th  ed.  1689 ;  see  10  A.  &  E.  42 ;  Beckham  t.   Drake, 

ante,  p.  216.  8  M.  &  W.  846,  864. 

{d)  Wms.  Ex.  5th  ed.  1691 ;  see  (y)  See  Chamberlain  v.   William- 
ante,  p.  217  ;  WUhert  y,  Bireham,  3  ton,  2  M.  A  S.  408. 
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knowledge  of  the  integrity  and  ability  of  the  master  (a).  A 
contract  to  build  a  lighthouse  was  held  to  be  discharged  by 
the  death  of  the  contractor,  as  being  a  matter  of  personal 
skill  and  science  {b). 

Contracts  of  agency,  giving  authority  to  one  of  the  parties 
to  act  for  the  other,  are,  in  general,  discharged  by  the  death 
of  the  principal  (c).  The  plaintiff  was  employed  by  the 
owner  of  a  picture. to  sell  it,  upon  the  terms  that  if  he  suc- 
ceeded he  should  be  paid  £100 ;  the  owner  of  the  picture 
died,  and  after  his  death  the  plaintiff  succeeded  in  selling 
the  picture  and  claimed  the  £100  upon  the  original  contract 
from  the  defendant  as  administrator  of  his  employer ;  it  was 
held  that  he  had  no  claim  against  the  administrator,  because 
the  contract  was  revoked  by  the  death,  though  he  might 
recover  for  the  value  of  his  services  rendered  to  and  accepted 
by  the  defendant  {d) .  A  contract  made  by  a  firm  consisting 
of  two  partners  for  the  employment  of  an  agent  in  their 
business  for  a  term  of  years,  was  held  to  be  discharged  by 
the  death  of  one  of  the  partners  before  the  expiration  of  the 
term  (e). 

A  person  contracted  to  erect  a  certain  building  and  died 
before  it  was  begun ;  it  was  held  that  his  executors,  having 
completed  the  contract,  might  recover  the  price  in  their  repre- 
sentative character  as  executors  (/).  A  tailor  received  an 
order  from  the  defendant  for  a  coat  and  died  before  it  was 
completed;  it  was  held  that  his  administratrix,  having 
finished  the  coat  and  delivered  it  to  the  defendant,  who 
accepted  it,  might  sue  for  the  price  in  her  representative 
character  (g) , 

Where  a  person  had  contracted  for  the  delivery  to 
him  of  a  certain  quantity  of  goods  monthly  until  a  certain 
date,  and  for  any  further  quantity  monthly  he  might  re- 
quire, and  died  before  the  contract  was  completed,  his  ad- 
ministrator was  held  liable  for  not  accepting  the  monthly 

(a)  Baxter  7.  Bwrfield^  2  Strange,  {e)  Tasker  t.  Shepherd,  6  H.  &  N. 
1266.  675  ;  30  L.  J.  Ex.  207. 

(b)  Cited  per  Patteflon,  J.,  WetU-  (/)  Marehall  y.  Broadhuret,  1  C. 
iD(»ih  y.  Cock.  10  A.  &  E.  42,  45.  k  J.  403. 

(c)  See  €tnie,  p.  288.  {g)  Werner  y.  ffumphreys,  2  M.  & 

(d)  Campanari  y.    Woodhurn,  15  G.  853. 
C.  B.  400  J  24  L.  J.  C.  P.  13. 

2  T  2 
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Contrac'8  deliveries  of  tbe  ffoods  in  pursaance  of  the  contract  after 
by  death  of  his  death  (a) .  So^  where  a  person  guaranteed  the  running 
^*^^"  balance  of  an  account  for  goods  supplied  to  another^  until 
he  gave  notice  to  the  contrary,  it  was  held  that  the  con- 
tract was  not  determined  by  his  deaths  and  that  his  exe- 
cutor was  liable  on  the  guarantee  for  goods  supplied  after 
his  death,  but  before  any  notice  given  of  revoking  the  gua- 
rantee (6) .    • 

A  person  may  validly  contract  that  his  executor  shall  pay 
a  sum  of  money  after  his  death,  and  such  contract  is  bind- 
ing upon  his  executor  (c),  and  it  is  a  contingent  liability 
during  his  lifetime,  which  may  be  proved  against  his  estate 
in  case  of  bankruptcy (d). 

A  right  of  action  for  a  breach  of  contract  in  respect  of 
damage  which  is  strictly  personal  is  discharged  by  the  death 
of  the  party  entitled  thereto ;  as,  a  right  of  action  for  a 
breach  of  promise  of  marriage,  where  there  is  no  special 
damage  to  the  estate  (e) ;  so,  a  right  of  action  for  a  breach  of 
the  contract  of  a  medical  man  to  use  due  care  and  skill,  in 
respect  of  negligence  or  unskilfulness  affecting  the  life  or 
health  of  his  employer ;  and  a  right  of  action  for  imprison- 
ment caused  by  the  negligence  of  an  attorney  (/) . 
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Eights  of    The  rights  of  contract  of  a  bankrupt,  in  general,  become 

▼wtba*      vested  in  the  assignees  under  the  Bankrupt  Law Consolida- 

assignees,    tion  Act,  12  &  13  Vict.  c.  160,  s.  141  (following  6  Geo.  IV. 

c.  16,  s.  63 ;  and  1  &  2  Wm.  IV.  c.  56,  s.  25),  which  as- 

(a)  Wentworth  t.  Cock,  10  A.  &  E.  {d)  "Ex  p,  Tindal,  8  Bing.  402 ;  see 
42.  anUt  p.  560. 

(b)  Bradbury  y.  Morgan,  1  H.  &  (e)    Chamberlain  ▼.  WifUamton,  2 
C.  249  ;  81  L.  J.  Ex.  462.  M.  &  S.  408. 

(c)  'Powell  V.  Oraham,1  Taunt.  580.  (/)  lb-  p.  415  j  %ec,post,  p.  646. 
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signs  to  them  all  the  personal  estate  of  the  bankrupt.  It 
enacts  ^^  that  when  any  person  shall  have  been  adjadged  a 
bankrupt,  all Jiis  personal  estate  and  eflTects,  present  and  fu- 
ture, wheresoever  the  same  may  be  found  or  known,  and  all 
property  which  he  may  purchase,  or  which  may  revert,  de- 
scend, be  devised  or  bequeathed  or  come  to  him,  before  he 
shall  have  obtained  his  certificate  (or  order  of  discharge, 
which  has  been  substituted  for  the  certificate  by  the  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  134,  s.  157),  and  all 
debts  due  or  to  be  due  to  him,  wheresoever  the  same  may 
be  found  or  known,  and  the  property,  right,  and  interest  in 
such  debts,  shall  become  absolutely  vested  in  the  assignees 
for  the  time  being,  for  the  benefit  of  the  creditors  of  the 
bankrupt,  by  virtue  of  their  appointment ;  and  after  surh 
appointment,  neither  the  bankrupt,  nor  any  person  claim- 
ing through  or  under  him,  shall  have  power  to  recover  the 
same,  nor  to  make  any  release  or  discharge  thereof,  neither 
shall  the  same  be  attached  as  the  debt  of  the  bankrupt  by 
any  person  according  to  the  custom  of  London  or  otherwise, 
but  such  assignees  shall  have  like  remedy  to  recover  the  same 
in  their  own  names  as  the  bankrupt  himself  might  have  had, 
if  he  had  not  been  adjudged  a  bankrupt.^' — "  As  the  object  of 
this  law  is  to  benefit  creditors,  by  making  all  the  pecuniary 
means  and  property  of  the  bankrupt  available  to  their  pay- 
ment, it  has,  in  furtherance  of  this  object,  been  construed 
largely,  so  as  to  pass,  not  only  what  in  strictness  may  be 
called  the  property  and  debts  of  the  bankrupt,  but  also 
those  rights  of  action  to  which  he  was  entitled  for  the  pur- 
pose of  recovering,  in  specie,  real  or  personal  property,  or 
damages  in  respect  of  that  which  has  been  unlawfully  di- 
minished in  value,  withheld,  or  taken  from  him^^  (a). 

A  right  of  action  for  unliquidated  damages  for  a  breach  ^[g\^^  ^f 
of  contract  will  pass  by  bankruptcy  to  the  assignees  ([;).  acuon of 
A  builder  having  contracted  to  execute  certain  building  ^ ' 

work,  contracted  with  the  defendant  for  the  supply  of  stone 
for  that  purpose,  who  made  default  in  delivering  the  stone 

(a)  Rogera  v.  Spence,  13  M.  &  W.  (*)  WrigU  v.  Fairfield,  2  B.  &  Ad. 

671, 580  727. 
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■ 

Ri^htB  of  according  to  his  contract,  whereby  the  builder  was  unable 
banSupt.  ^  complete  the  work ;  it  was  held  that,  upon  the  subse- 
quent bankruptcy  of  the  builder,  the  right  of  action  for  the 
breach  of  contract  by  the  defendant  in  not  delivering  the 
stone  passed  to  the  assignees,  who  might  recover  all  the  da- 
mages to  which  the  bankrupt  was  entitled  (a).  So,  a  right 
of  action  for  the  wrongful  dismissal  of  the  bankrupt,  in 
breach  of  a  contract  to  employ  him  in  a  certain  business 
for  a  term  of  years,  was  held  to  pass  to  the  assignees  of  the 
bankrupt  (6).  A  right  of  action  by  a  printer  against  the 
defendant  for  not  deUvering  a  printing-machine  under  a 
contract  to  that  effect,  whereby  his  trade  was  stopped,  was 
held  to  pass  to  his  assignees,  who  became  entitled  to  re- 
cover the  damages  sustained  in  the  loss  of  business  (c). 
Where  the  bankrupt,  an  undertenant,  had  been  distrained 
upon  by  the  superior  landlord  for  rent  due  from  the  ori- 
ginal lessee,  it  was  held  that  the  right  of  action  against  the 
latter,  in  respect  of  the  distress  of  the  bankrupt's  goods, 
passed  to  the  assignees  (d) .  A  right  of  action  to  recover  a 
sum  of  money  which  the  bankrupt  had  been  induced  to  pay 
by  means  of  a  false  representation  was  held  to  pass  to  his 
assignees  (e) . 

Rights  of  action  for  wrongs  personal  to  the  bankrupt, 
for  which  he  would  be  entitled  to  a  remedy  whether  his  pro- 
perty were  diminished  or  impaired  or  not,  are  not  within 
the  enactment,  even  in  cases  where  injuries  of  this  kind  have 
been  accompanied  or  followed  by  loss  of  property : — to  this 
class  the  action  of  trespass  to  the  land,  and  that  of  trespass 
to  the  person  or  goods  of  the  bankrupt  belong ;  also  the  ac- 
tion for  a  breach  of  promise  of  mai*riage ;  and  the  action 
against  a  medical  man  for  negligence  in  his  professional 
treatment.  In  such  actions  the  primary  and  essential  cause 
of  action,  being  the  personal  injury  to  the  bankrupt,  still 
remains  in  him,  and  does  not  pass  to  the  assignees  (/).     A 

(a)  WriffM  ▼.  Fairfield,  supra.  1  Ex.  313  ;  35  L.  J.  Ex.  182. 

(b)  Beckham  v.  Drake,  8  M.  &  W.  (/)  Drake  t.  Beckham,  11  M.  & 
816;  11 1*6.  816;  2  H.  L.  C.  579.  W.  815,   819;  Beckham  y.    Drahe^ 

(c)  Stanton  v.  Collier,  8  E.  &  B.  8  M.  &  W.  846,  854;  2  H.  L.  C. 
274  ;  23  L.  J.  Q.  B.  116.  579,  597,  634 ;  Brewer  ▼.   Dew,  11 

(e^  Hancock    ▼.    Coffin,  8   Bing.       M.   &  W.  625 ;    Rogert    v.    Spence, 
,358.  13  M.  &  W.  571 ;  12  CI.  &  Fin.  700  j 

(«)  Hodgton    ▼.    Sidney,   L.  Bep.       Wetherell  v.  Jtdius,  10  0.  B.  267. 
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right  of  action  against  an  attorney  for  negligence  in  defend- 
ing an  action^  whereby  his  client  suffered  judgment  and 
was  taken  in  execution^  was  held  not  to  pass  to  the  assig- 
nees of  the  client  upon  his  bankruptcy,  because  it  was  a  per- 
sonal wrong,  for  which  he  would  be  entitled  to  a  remedy, 
irrespectively  of  any  pecuniary  loss  sustained ;  but  the  right 
of  action  against  the  attorney  under  the  same  circumstances 
for  the  pecuniary  loss  occasioned  by  the  execution  against 
the  property  of  the  client,  was  held  to  pass  to  the  assignees, 
because  such  pecuniary  loss  was  the  substantial  and  primary 
cause  of  action  (a) . 

The  assignees  of  a  bankrupt  are  entitled,  in  general,  to  Execntory 
the  benefit  of  the  contracts  of  the  bankrupt  which  are  exe-  SJ^£j|J[?t°^ 
cutory  at  the  time  of  the  bankruptcy ;  they  have  the  right 
of  adopting  or  repudiating  such  contracts,  according  as  they 
may  think  them  likely  to  prove  beneficial  or  the  contrary. 
''  In  order  to  enforce  these  contracts  it  is  only  necessary  that 
the  assignees  should  perform  all  that  the  bankrupt  was 
bound  to  perform,  as  precedent  or  contemporary  conditions, 
at  the  time  when  he  was  bound  to  perform  them,  and  the 
bankruptcy  has  no  other  efiect  on  the  contracts,  than  to  put 
the  assignees  in  the  place  of  the  bankrupt,  neither  rescind- 
ing the  obligations  on  either  side,  nor  imposing  new  ones,  nor 
anticipating  the  period  of  performance  on  either  side  (6). 
If  the  assignees  do  all  that  the  bankrupt  ought  to  have 
done,  they  may  recover  against  the  contractor  the  damages 
which  the  bankrupt  himself  could  have  recovered  if  he  had 
performed  his  contract;  if  they  omit  to  do  so,  they  lose 
the  benefit  of  the  contract,  and  the  other  contracting  party 
has  his  remedy  against  the  bankrupt's  estate''(c). 

The  assignees  are  not  required  to  give  express  notice  of 
their  intention  to  adopt  the  contract.  All  that  they  are 
bound  to  do  is  to  perform  the  bankrupt's  part  of  the  con- 
tract, as  and  when  he  should  have  done  it  himself.  But 
they  may  by  an  express  waiver  of  the  contract  discharge 


(a)  jretkerellY.Julitt9,10 C.B.2e7.  c)  Per  Parke,  B.,  Oibson  t.  Car- 

(b)  Per  Bolfe,  B.,  Oibson  y.  Carru-      mthera,  8  M.  &  W.  821,  333  ;  Boor- 
then,  8  M.  &  W.  821,  326.  man  t.  Noih,  9  B.  &  C.  145. 
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the  other  party  from  all  obligation  towards  them  (a).  In 
a  case  where  the  assignees  took  no  steps  to  enforce  a  con- 
tract of  the  bankrupt  for  a  long  time  after  the  bankruptcy, 
it  was  held  that  there  was  evidence  from  which  a  jury  might 
infer  that  they  had  abandoned  the  contract  {b). 

Where  goods  have  been  sold  to  a  person  who  becomes 
bankrupt  before  delivery  and  the  vendor  retains  a  lien  on 
the  goods  for  the  price,  the  right  to  the  goods  under  the 
contract  of  sale  passes  to  the  assignees  of  the  bankrupt ;  but 
they  cannot  claim  possession  of  the  goods  without  paying  the 
price  (c).  The  bankrupt,  before  his  banki'uptcy,  contracted 
to  buy  goods  of  the  defendant  to  be  shipped  on  board  a  ves- 
sel to  be  chartered  by  him  and  sent  to  Odessa  for  that  pur- 
pose,  and,  having  chartered  and  sent  the  vessel  according  to 
the  contract,  afterwards  became  bankrupt ;  it  was  held  that 
the  defendant  was  •  not  justified  in  refusing  to  deliver  the 
goods  by  reason  of  the  bankruptcy,  and  that  the  assignees, 
being  ready  and  willing  to  pay  for  the  goods,  were  entitled 
to  sue  the  defendant  for  not  delivering  them  {<!) . 

A  policy  of.  insurance  effected  by  a  person  upon  his  own 
life,  upon  his  bankruptcy,  passes  to  his  assignees;  and  where 
the  bankrupt,  after  his  bankruptcy,  had  assigned  such  a  policy 
to  a  third  person,  who  paid  the  premiums  and  upon  the  death 
of  the  bankrupt  received  the  sum  insured,  it  was  held  that 
the  assignees  might  recover  the  amount,  deducting. the  pre- 
miums, as  money  received  to  their  use  (e).  Assignees  in 
bankruptcy  are  not  assignees  within  the  meaning  of  a  con- 
dition in  a  life  policy  to  the  effect  that  it  should  be  void  in 
case  of  death  caused  by  suicide,  except  in  the  hands  of  bond 
Jide  assignees ;  so  that  on  the  death  of  the  bankrupt  by 
suicide  they  are  not  entitled  to  be  paid  the  amount  insured 
by  such  policy  (/) . 
Contracts  Executory  contracts  in  which  the  personal  labour,  skill,  or 
invo  Ting    QQji^m;^  q{  dJiQ  bankrupt  forms  a  material  part  of  the  con- 


(a)  Oibton  v.  Carruthert,  8  M.  &  951 ;  MiUe  t.  Gorton,  2  C.  &  M.  504. 

W.  321, 829,  334.                               '  {d)   Oib^on  t.  Carrulhers,S  M.  & 

(6)  Lawrence  v.  Knowles,  5  Bing.  W.  321. 

N.  C.  399.  (e)  Schondler  v.  Wace,  1  Camp.  487. 

(c)  Bloxam  v.  Sanders,  4  B.  &  C.  (/)  Jackson  v.  Porster,  1  E.  &  F. 

941 ;  BLxam  t.  Morle^,  4  B.  &  C.  463  ;  28  L.  J.  Q.  B.  166 ;  29  ib.  8. 
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sideration  do  not^  in  general^  pass  to  the  assignees  (a),  pcnonal 
''  The  contract  of  partnership  is  a  familiar  instance ;  and  in  *  ' 
every  case  where  the  motive  or  consideration  of  the  solvent 
party  was  founded^  wholly  or  in  part,  upon  his  confidence  in 
the  skill  or  personal  ability  of  the  bankrupt,  if  the  bankrupt 
from  his  circumstances,  is  unable  to  perform  his  part,  the 
assignees  are  not  entitled  to  substitute  their  own  capacity, 
or  skill,  or  credit,  for  that  of  the  bankrupt ''  (b).  If  an  order 
is  given  to  build  a  house,  and  the  builder,  after  beginning  to 
build  it,  becomes  bankrupt,  and  the  house  is  afterwards  com- 
pleted by  the  assignees,  they  may  recover  under  the  order  (c). 
But  it  seems  doubtful  how  far  the  assignees  would  acquire 
the  right  of  completing  a  contract  of  that  kind  made  with 
the  bankrupt  {d). 

The  bankruptcy  transfers  to  the  assignees  only  those  con-  contracuof 
tracts  to  which  the  bankrupt  is  beneficially  entitled,  not  ^*"^'*"P*" 
those  to  which  he  is  entitled  only  as  trustee  j  hence,  if  the 
bankrupt  before  bankruptcy  has  assigned  the  beneficial  in- 
terest in  a  contract  to  which  he  was  entitled,  after  bank- 
ruptcy the  right  of  action  upon  the  contract  remains  vested 
in  him  as  trustee  for  the  benefit  of  the  assignee  of  the  con- 
tract, and  an  action  upon  the  contract  must  be  brought  in 
the  name  of  the  bankrupt,  and  not  of  his  assignees  in  bank- 
ruptcy (e).  If  the  bankrupt  has  assigned  a  debt  only  as 
security  for  a  debt  due  from  him  to  the  assignee,  and  at  the 
time  of  the  bankruptcy  the  debt  secured  is  less  than  the  debt 
assigned,  leaving  a  balance  of  the  latter  beneficially  vested 
in  the  bankrupt,  the  right  of  action  vests  in  the  assignees  in 
bankruptcy ;  in  such  case  they  would  sue  as  trustees  of  the 
assignee  of  the  debt  in  respect  of  the  amount  for  which  it  had 
been  assigned  as  security,  and  they  would  sue  in  their  own 


(a)  See    Gibson  v.    Carrutkerg,    8  (d)  See  Knight  v.  Burgess,  33  L.  J. 

M.  &  W.  321,  333,  343  ;  Beckham  v.  C.  727. 

Drake,  8  M.  &  W.  846 ;  11  ib.  315  ;  (c)   Winch  v.  Keeley,  1  T.  R.  619  ; 

2  H.  L.  C.  579.  Carpenter  v.  Mamell,  3  B.  &  P.  40  ; 

{b)  Per  Lord  Abinger,  C.B.,  Oibson  and  see  Dangerfield  v.  Thomas,  9  A. 

T.  Carruihers,  8  M.  &  W.  321,  313.  &  B.  292  ;   D'Amag  v.  Chesneau,  13 

(c)    Whiimore  v.  Qilmour,  12  M.  &  M.  &  W.  796. 
W.  808,  810. 
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right  in  respect' of  the  balance  as  forming  part  of  the  bank- 
rupt^s  estate  {a). 

Upon  a  policy  of  insurance  on  a  cargo  of  goods  two  claims 
arose,  one  for  an  average  loss,  and  the  other  for  a  return  of 
part  of  the  premiums  in  a  certain  event  which  happened;  the 
insured,  having  previously  assigned  the  goods,  together  with 
the  benefit  of  the  policy  so  far  as  concerned  the  goods,  after- 
wards became  bankrupt ;  it  was  held  that  the  right  of  action 
in  respect  of  the  average  loss  remained  in  the  bankrupt,  as 
trustee  for  the  assignee  of  the  goods,  while  the  right  of  action 
for  the  return  of  premiums  in  which  the  bankrupt  was  bene- 
ficially interested  passed  to  his  assignees  (i). 

Debts  in  By  the  Bankrupt  Law  Consolidation  Act,  1849,  s.  125 

disposUion  (foUowing  previous  enactments)  it  is  enacted  "  that  if  any 
**^*L^'  bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the 
consent  and  permission  of  the  true  owner  thereof,  have  in 
his  possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  the  Court  shall  have  power 
to  order  the  same  to  be  sold  and  disposed  of  for  the  benefit 
of  the  creditors  under  the  bankruptcy.^^  Bights  arising  out 
of  contracts,  as  debts,  bonds,  and  policies  of  insurance  are 
within  this  section ;  therefore,  where  the  bankrupt  has  as- 
signed them  before  bankruptcy,  it  is  necessary,  in  order  to 
complete  the  title  of  the  assignee  as  against  the  assignees  in 
bankruptcy,  that  notice  of  the  assignment  should  be  given  to 
the  debtor  before  the  bankruptcy,  because,  until  such  notice 
is  given,  the  debtor  would  be  justified  in  paying  to  the  bank- 
rupt or  to  his  order,  and  so  the  debt  would  remain  in  the 
order  and  disposition  of  the  bankrupt  within  the  above  en- 
actment ;  after  notice  of  the  assignment  to  the  debtor,  the 
debt  is  no  longer  in  the  order  and  disposition  of  the  assignor^ 
and  his  assignees  in  bankruptcy  acquire  no  claim  (c). 

Contracta        Upon  contracts  made  with  the  bankrupt  after  bankruptcy, 
bankruptcj  but  before  certificate  or  order  of  discharge,  the  assignees 

(a)  D'Amay  y.  Chetneau,  13  M.  &  B.  66, 879 ;  22  L.  J.  Q.  B.  5 ;  28  ih,  31. 
W.  796,  809 ;  and  see  Pamham  ▼.  (c)  See  ante^  p.  604 ;  and  see  Ed' 
JIurH,  8  M.  &  W.  743.  wards  y.  Scott,  1  M.  &  G.  962  ;  Qib- 

(b)  CattelU  y.  Boddington,  1  £.  &  son  y.  Overhury  7  M.  &  W.  555. 
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may,  in  general,  interpose  and  claim  the  benefit ;  as,  upon 
a  promissory  note  made  in  favour  of  an  uncertificated 
bankrupt  {a) .  So,  if  an  uncertificated  bankrupt  continues  to 
carry  on  his  business  for  profit,  the  assignees  are  entitled  to 
claim  the  proceeds  (6).  Where  an  order  for  work  was  given 
to  the  bankrupt  after  an  act  of  bankruptcy  and  was  com- 
pleted by  him  as  agent  for  the  assignees  at  their  cost  and 
with  their  materials,  it  was  held  that  the  assignees  were 
entitled  to  sue,  as  assignees,  for  the  price  of  the  work  and 
materials  (c) . 

But  with  regard  to  such  contracts,  as  with  regard  to  all 
property  acquired  after  banknrptcy  and  before  discharge, 
the  bankrupt  retains  the  right,  unless  the  assignees  interpose 
to  claim  it  ,*  he  may  sue  on  such  contracts  in  his  own  name, 
and  it  is  no  defence  to  such  action  that  the  plaintiff  is  a 
bankrupt,  unless  the  assignees  have  interfered  and  required 
the  defendant  to  pay  to  them  (d).  So,  in  the  case  of  a  second 
adjudication  of  bankruptcy  against  an  uncertificated  bank- 
rupt, it  was  held  that  all  the  rights  of  the  bankrupt  acquired 
since  his  first  bankruptcy,  which  the  assignees  under  that 
bankruptcy  had  not  interfered  to  claim,  were  transferred  to 
the  assignees  under  the  second  bankruptcy  {e) . 


(a)  Kitchen  v.  Bartsch,  7  East,  53 ; 
see  Drayton  y.  Dale,  2  B.  &  C.  293. 

(b)  Crofton  T.  Poole,  1  B.  &  Ad. 
568  ;  EUiot  v.  Clayton,  16  Q.  B.  581 ; 
see  Williams  y.  Chambert,  10  Q.  B. 
837. 

(c)  JVhitmore  t.  OilmoWy  12  M.  & 
W.  808. 


id)  Kitchen  ▼.  BarUch,  7  East,  53  ; 
Silk  T.  Osbom,  1  Esp.  140  ;  Chippen- 
dale  v.  Tomlinson,  4  Doug.  318 ; 
Cooke's  Bank.  L.  431  ;  Herbert  v. 
Sayer,  5  Q.  B.  965  ;  and  eee  Fyson  r. 
Chambers,  9  M.  &  W.  460. 

(e)  Morgan  y.  Knight,  15  C.  B. 
N.  S.  669  }  33  L.  J.  C.  P.  168. 
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Abate  iCEVT. 

plea  in,  of  non-joinder  of  joint  debtor,  213. 
wlien  inadmissible,  214. 
of  non-joinder  of  joint  creditor,  216. 
of  the  coverture  of  the  ulaintiff,  234,  241,  631. 
of  the  coverture  of  the  defendant,  234,  631. 
of  non-joinder  of  executor  as  plaintiff  or  defendant,  636,  637. 
that  plaintiff  is  an  enemy,  397.     See  Enemy. 
of  action  pending,  513.     See  Action  Pending. 

ACCEPTAKCE. 

of  offer  of  contract,  12. 

variance  between  offer  and  acceptance,  14. 

by  letter,  when  complete,  10. 

of  contract  under  seal,  presumed,  80. 

acceptance  of  goods  unaer  Statute  of  Frauds,  153.  See  Framh,  Statute  of. 

AOCIBBNT. 

does  not  excuse  performance,  362. 
accidental  fire  does  not  excuse  covenant  to  repair,  363. 
alteration  of  instrument  caused  by,  430. 
loss  of  instrument  by,  433. 
Accommodation  Bill. 

implied  indemnity  of  maker,  26,  43. 
AccoBD  AND  Satisfaction. 

promisee  not  bound  to  accept  satisfaction  for  breach,  465. 
acceptance  of  satisfaction  discharges  breach,  466. 
accord  and  satisfaction  of  specialty  debts,  466. 
what  may  be  given  and  accepted  m  satisfaction,  467. 

payment  in  satisfaction,  467.     See  Payment. 

new  contract  accepted  in  satisfaction,  467. 

bill  or  note  taken  m  satisfaction,  467|  477. 

compositions  with  creditors,  468. 

liability  of^  or  to,  third  party  accepted  in  satisfaction,  468. 
adequacy  of  satisfaction  immaterial,  468. 

payment  of  smaller  sum  alone  no  satisfaction  of  larger  debt,  468, 474. 
accord  without  satisfaction  inoperative,  468. 
by  and  with  whom  accord  and  satisfaction  may  be  made,  470,  486. 

satisfaction  made  by  a  stranger,  470,  487. 
Account  Stated. 

contract  implied  upon,  68. 
must  admit  a  certain  debt,  68. 
of  debts  payable  in  future,  69. 
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Account  Stated— continued.  a    ^o 

must  be  made  between  the  parties  to  the  debt  op  their  agents,  ba. 
may  be  in  any  form,  70. 
effect  of  I.  O.  U.  as,  70. 

effect  of  bill  or  note  as,  69,  70.  ...       .^^  ^ro 

of  debt  barred  by  Statute  of  Limitations  must  be  m  writmg»  70,  72. 

of  debt  under  s^  70. 

what  debt  will  support  account  stated,  71. 

Talidity  of  debt  may  be  disputed,  71. 

balance  of  cross  accounts,  72. 

debt  under  contract  within  Statute  of  Frauds,  72, 167. 

equitable  debts,  73. 

by  trustee,  73. 

by  executor  or  administrator,  73. 
Ace  xowLSDaMENT. 

of  contract  made  during  infancy,  229.     See  Ii^ani,         ,...-. 

of  debt  barred  by  Statute  of  Limitation,  531,  542.    See  Ltmitattun^ 
Action  pending. 

plea  in  abatement  of,  513. 

actions  must  be  for  same  cause,  518. 
and  between  the  same  parties,  513. 

action  pending  in  inferior  court,  513. 
in  superior  court,  513. 
Adequacy. 

of  consideration  immaterial,  311,  332. 

except  when  evidence  of  fraud,  311,  332.    See  Consideration, 

of  satisfaction  immaterial,  468.     See  Accord  and  Saiiffacti&n. 
Administration  Bond. 

assignable  by  order  of  court,  615. 
Advinistbatob.    See  Executor, 

JLdUIjTEIIT 

deprive  wife  of  authority  to  bind  husband  for  her  maintenance,   245. 
See  Huthand  and  Wife, 
Adtebtisement. 

contract  made  by,  offering  reward,  13. 
Agent.     See  Principal  and  Agent.  ^,-^a      „      j     om  i  j     * 

to  sign  contract  under  Statute  of  Frauds,  150.    See  Frauds,  Statute  of, 

contract  induced  by  fraud  of,  192.     See  Fraud, 

right  of,  to  commission  upon  revocation  of  agency,  34. 

contracts  of  agency  revoked  by  death,  288,  365,  643. 

liability  for  acting  without  authority,  307. 

damages  caused  by  want  of  authority,  598. 
Agbeshent. 

contracts  arisine  from,  7. 

evidence  of,  in  law,  8. 

as  source  of  contract,  9. 

in  writing,  97.     See  Writing, 

causes  which  vitiate,  168.     See  MtetaJce,  Fraud,  Duress. 

reb  its  wife's  authority  to  pledge  husband's  credit,  244. 
unless  it  is  not  paid,  237,  245. 

A  lter  a  tion  . 

of  written  contract  by  one  of  the  parties,  424. 

.    by  a  stranger,  425. 
material  alterations,  426. 
immaterial  alterations,  427. 
effect  of,  in  avoiding  the  instrument,  428. 

as  to  rights  previously  acquired,  429. 
by  accident  or  mistake,  430. 
by  consent  of  both  parties,  430. 
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AvrtJtkTiOTf  ^continued, 

upon  change  of  intention,  430. 
to  correct  mistake,  430. 
while  inBtrument  is  incomplete,  432. 
party  producing  instrument  bound  to  explain,  433. 
Altbbvatiye  Pbosiises,  353. 

right  of  election  of  alternative,  354. 
election  once  made  is  irreyocabb,  355. 
notice  of  election  a  condition  precedent,  356. 
effect  of  impossibility  of  one  altematiye,  356. 
Ambiouitt. 

latent  and  patent,  122, 179. 
evidence  admissible  to  explain  latent,  122,  179. 
not  admissible  to  explain  patent,  122, 179. 
contract  void  for,  857. 
Apabtmentb. 

contract  for,  when  wi&in  Statute  of  Frauds,  131. 
Appbaiseb. 

unlicensed,  cannot  recover  commission,  894. 
Afpbevtics. 

person  enticing  away,  may  be  charged  for  services  rendered  by,  29. 
what  acts  of  master  or  apprentice  are  conditions  precedent,  347. 
contract  of  apprenticeship  discharged  by  death,  642. 
Afpbopbiatiok  of  Payments. 

right  of  debtor  to  appropriate  payment,  491 . 

presumptive  appropriation  by  debtor,  492. 
right  of  creditor  to  appropriate,  494. 
to  what  debts,  494. 

when  it  arises  and  may  be  exercised,  496. 
appropriation  by  law,  496. 
to  earlier  debt,  497. 
to  legal  debt,  497,  406. 
by  creditor  only,  does  not  defeat  Statute  of  Limitation,  540. 
Appboyal. 

contracts  conditional  upon  approval,  885,  336. 
approved  bill,  meaning  of,  112. 
Abritbatiok  and  Awabd. 

discharge  of  cause  of  action  by,  514. 

when  award  is  performed,  515. 

when  it  is  unperformed,  515. 
award  conclusive  as  to  rights  referred,  515. 
modes  of  enforcing  award,  516. 
pendency  of  arbitration,  before  award  made,  516. 
agreement  to  refer,  517. 

does  not  oust  jurisdiction  of  Court,  517. 

specific  performance  of,  refused,  518. 

staying  proceedings  after,  518. 

stipulation  for,  as  condition  precedent  to  claim  for  debt  or  damase  518. 
Arbcbt.  ^ 

illegal,  constitutes  duress,  206.    See  Dureg*. 
discharge  from,  when  a  valid  consideration,  829. 

forbearing  to  arrest  body  of  deceased  debtor  not  a  valid  consideration.  829. 
set-off  of  debt  after,  650. 
Assets. 

priority  of  judgment  in  administration  of,  95. 

of  specialty  debts,  86. 
equitable  assets,  86. 

real  estate  made  assets  in  equity  for  payment  of  debts,  87,  638. 
AssiONKES.     See  Asn^nmenL 

rights  of  assignees  to  contracts  of  bankrupt,  644.     See  Bankrvptcv. 
payment  to  one  of-aasigneos,  486.  ' 
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ABBiaVHEHT. 

contracts  not  assignable  at  common  law,  601. 
assignment  of  contracts  in  equity,  602. 

specific  performance  in  fiiTOur  of  assignee,  602. 
assignee  may  sue  in  his  own  name,  602. 
consideration  necessary,  603. 
form  of  assignment,  608. 
.  order  upon  debtor  to  pay  to  another,  603. 
notice  of  assignment,  603. 

when  debt  remains  in  the  order  and  disposition  of  the  assignor,  004. 
assignee  takes  subject  to  equities,  604. 
equitable  assignment  recognised  in  law,  606. 
is  a  valid  consideration  for  a  promise,  605. 
assignor  suing  as  trustee  for  assignee,  605. 

in  case  of  bankruptcy  of  assignor,  605. 
rights  of  assignee  protected  at  law,  606. 

may  be  asserted  in  pleading  upon  equitable  ground,  606. 
assignment  of  debt  by  agreement  of  all  parties,  607. 
right  of  assignee  under  the  new  agreemenl^  608. 

conditional  assignment,  608. 
consideration  of  new  agreement,  609. 
assignment  of  debt  for  money  receiTed,  609. 
order  upon  debtor  to  pay  to  another,  609. 
promise  to  pay  assignee  not  within  Statute  of  Frauds,  128, 610. 
assignment  of  liability  for  debt,  610. 

new  debtor  accepted  in  place  of  original  one,  611. 
contracts  assignable  m  law,  611. 
bills  of  exchange,  611. 
promissory  notes,  612. 

title  of  indorsee  not  affected  by  equities,  612. 
bills  of  lading,  612. 

property  assignable  by,  613. 
statute  rendering  contract  assignable,  613. 
title  of  indorsee,  614. 
bail  bonds  assignable  by  statute,  614. 
replevin  bonds,  614. 
administration  bonds,  615. 

assignment  of  contracts  by  marriage,  630.    See  Marrietffe. 
assignment  of  contracts  by  death,  636.     See  Death. 
assignment  of  contracts  by  bankruptcy,  644.    See  Bankruptcy. 
Assumpsit. 

action  of,  for  breach  of  simple  contract,  39. 
formerly  could  not  be  joined  with  debt,  39. 
is  action  upon  the  case  within  the  Statute  of  Limitation,  521. 
Attbstatiok. 

of  written  instrument,  107. 
proof  of  att-ested  instrument,  107. 
Attobitbt.     See  Power  of  A  ttometf. 
appointment  of,  by  corporation,  255. 
cannot  bind  partner  by  bill  or  note,  280. 
when  personally  liable  on  undertakings  for  client,  292. . 
contract  by,  to  share  subject  of  suit,  386. 
contracts  restraining  from  practising,  890,  892. 
unqualified,  cannot  recover  for  services,  395. 
authority  of,  to  receive  payment,  489. 
of  agent  of  attorney,  489. 
AucTioif. 

bidding  and  acceptance  at,  12. 

revocation  of  bidding,  20. 

statement  of  auctioneer  varying  conditions,  102,  lOi. 

sale  by,  of  land  or  goods,  is  within  Statute  of  Frauds,  132, 139. 
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Auction — continued, 

what  a  BufBcient  note  within  the  Statute  of  Frauds  of  sale  hy,  143, 148. 

auctioneer  ns  agent  to  bind  parties  by  signing  contract,  151, 152,  153. 
auctioneer's  clerk  as  agent,  151,  152, 153. 

mistakes  in  sales  by  auction,  169,  170,  171. 

wlten  principal  or  agent  is  liable  on  bidding,  296. 

when  auctioneer  may  sue  or  be  sued,  296. 

authority  of  auctioneer  to  receive  payment,  490. 
AvonONEEB.     See  Auction, 
AT7TH0BITT.    See  Principal  and  Agent, 
AwABD.    See  Arbitration  and  Award. 

Bail. 

whether  indemnity  given  to,  is  within  Statute  of  Frauds,  129. 
bail  bond  assignable  by  statute,  614. 
debt  paid  by,  proveable  in  bankruptcy,  559. 
Bailment. 

contracts  of,  impliedly  conditional  upon  continued  existence  of  the  thing 
bailed,  365. 
Bank  of  England. 

privilege  of,  as  to  issuing  bills  and  notes,  253. 
power  of  attorney  requiring  notice  to,  of  death  of  principal,  2R8. 
tender  may  be  made  in  notes  of,  457. 
Bankeb. 

liable  at  law  to  depositor  as  for  money  lent,  530. 

trustee  in  equity  for  depositor,  4  7, 530. 

limitation  of  action  for  deposit,  530. 

trust  for  depositor  not  affected  by  Statute  of  Limitation,  530. 

liability  for  not  paying  customer's  check,  568. 

payment  by  notes  of,  479. 

where  bank  stops  payment,  479. 
tender  by  notes  of,  457. 

payment  by  placing  to  creditor's  account  at  banker's,  482. 
Baneinq  Company. 

public  officer  of,  entitled  to  sue  on  covenant  made  with  company,  225. 
Bankbvptct.    See  Atsigneee, 

discharge  by,  of  debts  proveable,  556. 
plea  of  order  of  dischiurge,  556. 
adjudication  and  proof  alone  no  discharge,  556. 
what  claims  proveable,  556. 

debts  contracted  after  act  of  bankruptcy,  567. 
debts  not  payable  until  after  act  of  banlmiptcy,  557. 
debts  payable  by  mstalments,  558. 
annuities,  558. 
policies  of  insurance,  659. 
debts  paid  by  surety  or  bail,  559. 
debts  payable  upon  contingency,  560. 
liability  to  pay  money  on  contingency,  560. 
premiums  on  policy  of  insurance,  561. 
unliquidated  damages,  562. 
right  to  prove  debts  not  affected  by  Statutes  of  Lmitation,  530. 
assignment  of  contracts  by,  644.  '4 

assignees  entitled  to  rights  of  contract  of  bankrupt,  644. 
to  rights  of  action,  645. 

except  those  for  person  nl  damage,  646. 
executory  contracts  of  bankrupt,  647. 

assignees  may  complete  and  recover  upon,  647. 
or  may  refuse  such  contracts,  647. 

contracts  involving  personal  skill  or  qualities  of  bankrupt,  649. 
contracts  of  bankrupt  as  trustee,  649. 

2  u 
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Banxbitftot — continued, 

debts  assigned  by  him  before  bankruptcy,  649. 

debts  in  the  order  and  disposition  of  the  banlurupt,  650. 

contracts  made  after  bankruptcy,  650. 

right  of  unoertiHcated  bankrupt  upon,  651. 

choses  in  action  of  bankrupt's  wife,  635. 
assignees  must  join  wife  in  suing,  635. 
wife's  right  by  surriTorsbip,  635. 

bankruptcy  of  husband  discharges  debts  of  wife,  635. 
Barhistbb. 

claim  for  services  of,  will  not  support  account  stated,  71. 
Bbttino.     See  Wagering  Contract, 
Beyond  Seas. 

debtor  not  bound  to  seek  creditor  beyond  seas,  448, 450. 

except  under  foreign  contract,  450. 
definition  of  term,  within  Statutes  of  Limitation,  h2A. 
exemption  of  plaintiff,  from  Statutes  of  Limitation  taken  away,  524. 
exemption  of  defendant,  525. 

debtor  may  plead  the  statute,  although  co-debtor  beyond  seas,  526. 
debtor  beyond  seas  not  discharged  by  judgment  against  co-debtor,  526. 
Bills  of  Exchange  and  Pbomibsobt  Notes. 
parties  necessary  in,  210. 
making  of,  by  agent,  293. 

when  agent  personally  liable,  293,  294. 

signing  *  per  proe.^  294,  293. 

when  principal  liable,  294, 298. 
consideration  of,  need  not  be  expressed,  311. 

need  not  be  alleged  or  proved,  311. 

onue  prohandi  lies  on  party  denying,  311. 
admission  of  evidence  to  vary  tne  contracts  arising  upon,  105. 

agreements  in  writing  qualifying,  105. 
'   evidence  of  consideration,  106. 

of  want  of  consideration,  106. 
of  failure  of  consideration,  106. 
effect  of,  as  account  stated,  69,  70. 
assignment  of,  611. 

bills  payable  to  order,  611. 

bills  payable  to  bearer,  611. 

promissory  notes,  611. 

title  of  assignee,  when  affected  by  equities,  612. 

assignment  without  indorsement  of  instrument  payable  to  order,605,612 
notice  of  indorsement  not  necessary,  340. 
notice  of  dishonour,  when  necessary,  340. 
may  be  drawn  payable  upon  condition  of  a  certain  event,  334. 

not  of  an  uncertain  event,  334. 
conditional  acceptance,  334. 
conditional  indorsement,  334. 
time  of  payment,  by  acceptor,  440,  441. 

by  drawer  or  indorser,  441. 

where  no  time  expressed,  443. 

usances  as  to  days  of  grace,  116,  441. 
place  of  payment  of,  450. 
tender  ot  payment  of,  454. 
payment  made  in  purchase  of,  488. 
diHcharge  of,  by  parol  waiver,  418,  499. 
loss  of  bill  or  note,  434. 

loser  may  recover,  on  giving  indemnity,  434. 
alteration  in  bill  or  note,  426. 
when  Statute  of  Limitation  runs  against,  527< 
interest  recoverable  on,  585. 

when  drawn  payable  with  interest,  685. 
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Bills  of  Exchavgb  aihi>  Pbomibsort  Notss — coniiwued, 

when  payable  on  demand,  585. 
bill  or  note  taken  on  account  of  debt,  476. 
in  satisfaction  of  debt,  477. 

where  debtor  primarilj  liable  on  the  instrument,  478. 

where  debtor  secondarily  liable,  478. 

where  debtor  not  a  party  to  the  instrument,  460. 

loss  of  bill  or  note  taken  for  debt,  480. 

bill  or  note  taken  for  specialty  debt,  481. 
tender  of  payment  in  bills  or  notes,  457. 
authority  of  partner  to  bind  partners  by,  280. 

exercised  in  fraud  of  the  partnership,  282. 
when  company  authorized  to  make,  252. 

under  the  Companies  Act,  1862,  253. 

railway  company  not  authorized,  259. 
bills  given  for  money  won  by  wagering,  378. 

for  money  won  by  gaming,  378. 
bills  tainted  with  fraud  or  illegality  in  their  inception,  282,  378. 

require  proof  of  consideration  by  holder,  311. 
Biix  OF  Lavivo,  612. 

transfers  property  in  the  goods,  613. 

statute  rendering  the  contract  assignable,  613. 

title  of  indorsee,  614. 

contract  implied  from  accepting  goods  under,  613. 

BOAXP  AKD  LOBOnk^G. 

agreement  for,  not  within  Statute  of  Frauds,  132. 

BOKD. 

single  bond,  82. 
bond  with  condition,  82. 
common  money  bond,  82. 
bond  with  special  condition,  82. 
relief  against  penalty  in  money  bonds,  82, 576. 
plea  of  paymentj70«i<{»em,  83,  575. 
payment  into  Court  of  sum  due,  83, 575. 
tender  j>o«^  diem  may  be  refused,  454. 
relief  on  bonds  with  special  conditions,  83,  575. 
breaches  must  be  assigned  or  suggested,  576. 
damages  for  breaches  proved  only  rccoyerable,  576. 
judgment  as  security  for  further  breach,  576. 
damages  not  recoyerable  beyond  the  penalty,  577. 
interest  on,  when  reooTerable,  586. 
Bought  akd  Sold  Notbs.    See  Broher. 
Bbxach  of  Coht&aot,  460. 

acts  equivalent  to  breach,  460. 

promiser  disabling  himself  from  performance,  460. 
promiser  refusing  to  perform,  462. 

refusal  not  accepted  as  a  breach,  463. 

may  be  retracted  before  acceptance,  464. 
waives  conditions  precedent,  464. 
right  of  action  for  breach,  how  discharged,  465. 
Bsokeb. 

authority  of,  275. 

how  differs  from  factor,  275. 

duty  of,  to  enter  contract  in  book,  275. 

bought  and  sold  notes  of,  275. 

when  evidence  of  contract,  275,  276. 
efiect  of  variance  between,  15,  276. 
as  note  of  sale  within  Statute  of  Frauds,  146, 276. 
authority  of  broker  to  sig^  within  the  statute,  151,  276. 
when  personally  liable  or  entitled  on  contract,  292, 295.    See  Principal  and 
agent,  2  U  2 
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authority  of,  to  receive  payment,  488. 
unlicensed,  cannot  recover  oommisaion,  394. 
right  of,  to  recover  money  paid  in  course  of  employment,  41. 
authority  of;  on  Stock  Exchange,  272. 
BuiLDiNa  Contract. 

conditional  upon  certificate  of  architect,  336. 

refusal  of  certificate,  336. 
with  penalty  for  delay,  678, 681. 
death  of  contractor,  643. 

completion  by  executor,  643. 
bankruptcy  of  contractor,  649. 

completion  by  assignees,  649. 

Gai«L8. 

debt  for,  under  Companies  Clauses  Act,  96, 522. 

under  Companies  Act,  1862, 96,  522. 
constitute  specialty  debt,  96,  522.    . 
limitation  of  action  for,  522. 
liability  of  infSeuit  shareholder  for,  227.       ' 
Capacity. 

of  persons  to  contract,  226. 

infants,  226.    See  Infant. 

married  women,  234.     See  Huthand  and  Wife, 

insane  persons,  247.    See  Ineanity. 

corporations,  250.    See  Corporation, 

CAItfiTBR. 

whether  consignor  or  consignee  the  proi>er  party  to  sue  the  carrier,  163, 296. 
not  agent  of  buyer  to  accept  goods  within  Statute  of  Frauds,  155. 
insures  the  goods  carried,  358. 

exceptions  to  insurance,  358,  366. 
bound  to  carry  and  doUver  within  reasonable  time,  443. 
damages  recoverable  for  not  delivering  goods,  571. 

for  not  carrying  passenger,  571. 
excessive  charges  by,  recoverable  as  debt,  63,  56. 
interest  may  be  claimed  upon,  588. 
Caveat  Emptob. 

application  of  maxim,  198. 
Champebty,  385.    See  Maintenance. 
Chabtebpabty. 

time  of  sailing  in,  when  a  condition  precedent,  342. 
representations  in,  as  to  quality  and  position  of  ship,  when  conditions  pre- 
cedent, 342. 
exceptive  clauses  in,  366, 368. 

Chscic. 

payment  by,  476, 478,  482. 

tender  by,  457. 

presentment  of,  479. 

liability  of  banker  for  refusing,  668. 

Chose  in  Action.  ,  ... 

division  of  personal  property  into  chosea  in  possession  and  choses  m  action,  6. 

not  assignable  at  law,  601. 

aasignment  of,  in  equity,  601.     See  Assignment. 

assignment  of,  is  valid  consideration  for  promise,  826, 605. 

forbearance  by  assignee  of,  is  valid  consideration,  326, 605. 
effect  of  marriage  upon  chose  in  action  of  wife,  630. 

reduction  into  possession  by  husband,  633.     See  Marriage. 

Cognovit. 

authority  in,  to  sign  judgment,  90. 
may  be  subject  to  conditions,  90. 
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COOKOVIT—  continued. 

statutoTj  regulations  as  to  making  and  effect  of.  90. 
execution  under,  restricted  to  amount  due,  580. 

COHABITATIOir. 

authority  of  wife  presumed  from,  243. 
authority  presumed  from,  without  marriAge,  243. 
contracts  for  illicit,  399. 
Coin. 

what  legal  tender,  456. 

COMMS>'DATIOir. 

of  matter  of  contract,  how  far  binding,  9, 183. 

COMPAITT. 

contracts  of,  251.    See  Corparaiion. 

power  of,  to  make  bills  or  notes,  252. 

contracts  of  trading  companies,  253,  259. 

contracts  of  railway  company,  258,  259.    See  Railway. 

powers  of  dirfc^tors  of,  260. 

forms  of  contracts  by,  261. 

articles  of  association,  how  far  directory  only,  263. 

ratification  of  unauthorized  and  informal  contracts,  263. 

contracts  with  promoters  of,  264. 

set-off  of  debts  in  action  by  or  against,  552. 

prospectus  of,  when  fraudulent,  183, 192. 

COKPOBITION. 

between  debtor  and  creditors,  403. 

agreements  with  one  of  creditors  for  preference,  403. 

bill  or  note  given  to  creditor  for  balance  of  his  debt,  403. 

security  of  third  party  given  for  balance,  403. 

stipulation  for  further  security  for  the  composition,  404. 
creditor  stipulating  for  preference  cannot  recover  composition,  404. 
creditor  reserving  debts  cannot  recover,  404. 
debtor  giving  preference  cannot  support  the  composition,  404, 409. 
money  paid  to  induce  creditor  to  si^n,  404,  408. 

in  discharge  of  bills  siven  for  that  purpose,  404,  406. 
payment  of  composition  discharges  debt,  474. 
agreement  for  composition  accepted  in  satisfaction,  468. 

COMPOTTiroiNO  O^TBVCES. 

contracts  for,  illegal,  383. 
compounding  misdemeanour,  383. 

petition  for  bribery,  384. 

mdictment  for  nuisance,  384. 
money  paid  to  compound  qui  tarn  action  recoverable,  67, 408. 

COKOEALMENT. 

as  ground  of  fraud,  183. 
selling  chattel  with  latent  defect,  185. 
duty  of  purchaser  to  inform  vendor,  186. 
in  contracts  of  insurance,  199. 
in  contracts  of  guarantee,  202. 
GovDiTioir. 

conditional  promise,  333.     See  Promiie. 
condition  precedent,  333. 
condition  subsequent,  333. 

consiruction  of  contracts  as  to  conditions  precedent,  341. 
performance  of  conditions  precedent,  350. 
partial  performance  of,  350. 
excuses  of  performance  of,  351. 

in  contract  under  seal,  cannot  be  discharged  by  parol,  419. 
condition  of  bond,  82. 

bills  of  exchange  drawn  or  accepted  upon,  334. 
•  conditional  tender,  458. 
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CJONDITIOK — continued. 

conditional  pavmont,  476. 
conditional  release,  499. 

contracts  stipulating  for  arbitration  as  condition  of  daun  to  debt  or  day 
mages,  518. 

COKBIDBRATIOir. 

executed  and  executory,  10,  813. 
contracts  arising  upon  executed  considerations,  23. 
upon  consideration  executed  upon  request,  24. 

implied  request,  23,  26. 
upon  acceptance  of  executed  consideration,  26. 
from  assent  to  performance  of  consideration,  27. 
when  executed  consideration  will  not  create  contract,  28. 

consideration  executed  without  consent  of  party  ohazged,  28. 
consideration  obtained  bj  wrong  or  fraud,  29. 

bj  firaudulent  contract,  30. 
upon  part  performance  of  executory  consideration,  31. 
where  default  in  completion  caused  by  promiser,  31. 
where  default  in  completion  caused  by  promisee,  33. 
where  part  performance  prorided  against  in  contract,  84. 
where  contract  rescinded  by  agreement,  36. 
upon  complete  perfonnanoe  of  executory  consideration,  36. 
promise  implied  in  contracts  upon  executed  oonaideratioDS,  37. 
quantum  meruit^  88. 
quantum  valebat,  38. 
necessary  in  simple  contracts,  310. 

in  bills  and  notes,  need  not  be  expressed,  811. 
need  not  be  alleged  or  proved,  311 . 
omuprobandi  lies  on  party  denying,  311. 
evidence  admissible  as  to,  106. 
need  not  appear  in  written  guarantee  within  Statute    of  Frauds, 
121, 130,  145. 
not  necessary  in  contracts  under  seal,  84,  121, 130,  145. 
gratuitous  promises,  when  binding,  10,  84,  310. 
adequacy  of,  immaterial,  311. 
good  and  valuable,  312. 

consideration  must  move  from  the  plaintiff,  313. 
past  matter  insufficient,  314. 
previous  moral  obligation  insufficient,  316. 
previous  legal  obligation  insufficient,  818. 
impossible,  321,  375.    See  Imposndle  Contraett. 
impossible  at  time  of  contracting,  359,  375. 
becoming  subsequently  impossible,  375. 
Ictgally  impossible,  359. 
illegal,  322, 405.    See  lUegal  Contract*. 
consideration  partly  void  or  ille^l,  322,  409. 
&ilure  of  consideration,  823. 

where  performance  of  consideration  a  condition  precedent,  323. 
money  paid  for  consideration  which  fails,  60,  323. 
partial  failure,  62. 
matter  of,  323. 

forbearance  of  rights  or  claims,  324. 
equitable  rights,  326. 

assignment  of  choM  in  action^  326,  605. 
forbearance  by  assignee  of,  326,  605. 

Sretended  and  supposed  rights,  326. 
isputed  and  doubtful  rights,  329. 
doctrines  of  equity  respecting,  330. 

voluntary  contracts  not  enforced  in  equity,  330. 
imperfect  gifts,  331. 
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Coi^BIDXRATlov^continued, 

imferfect  Toluntarj  appointments  and  declarations  of  trust,  831. 
adequacy  immaterial  except  as  evidence  of  fraud,  332. 
consideration  of  promise  immaterial  in  assessing  damages  for  breach, 
666. 

Ck)N8TBU0TI0ir. 

of  written  contract  belones  to  tiie  Court,  123. 

of  words  and  phrases  used  in  contracts.    See  Words, 

of  obyious  mistake  in  contract,  173. 

as  to  admissibility  of  usage  to  explain  contract,  111,  116, 123. 

of  conditions  precedent,  341. 

of  dependent  and  independent  promises,  341. 

of  stipulations  for  liquidated  damages  and  penalties,  578. 

of  release,  600; 

restriction  of  general  release  by  recital,  600. 
as  to  joint  and  seTcral  parties,  217. 
of  powers  of  attorney  and  written  authorities,  270. 

general  authori^  restricted  to  particular  purpose,  270. 

authority  includes  all  medium  powers,  271. 
as  to  whether  principal  or  agent  is  the  contracting  party,  289. 

where  contract  under  s^  290. 

simple  contract  in  writing,  290. 

contracts  with  brokers,  292. 

with  members  of  partnership,  292. 

with  solicitors  acting  for  client,  292. 

bills  and  notes  made  by  agents,  293. 
signed  perproc,  294. 
CoNTOroEircY. 

Sronuses  conditional  upon,  334. 
ebts  payable  upon,  proveable  in  bankruptcy,  660. 
liability  to  pay  money  upon,  proveable,  660. 

CONTBAOT. 

meanings  of  the  term,  6. 

different  kinds  of,  7. 

simple  contracts  arising  from  agreement,  7. 

implied  in  law,  38. 
contracts  under  seal,  76. 
contracts  of  record,  88. 
contracts  in  writing,  97.     See  Writing. 
contracts  within  the  Statute  of  Frauds,  124.    See  Frauds,  Staluts  of, 

COHTBIBUTION.  "^ 

right  to,  between  co-debtors,  48. 
between  co-sureties,  43. 

against  representative  of  deceased  co-debtor,  44. 
between  joint  wrongdoers,  44. 

GOBTITANOEB. 

imqualified,  cannot  recover  for  work,  395. 

COBPOBATION. 

can  contract  only  by  common  seal,  250. 

in  corporate  name,  251. 

statutory  forms  of  contract  by,  251. 
exceptions  to  rule  requiring  common  seal,  251. 

bills  of  exchange  and  promissoxy  notes,  252. 
power  of  making,  252. 

ordinary  trading  contracts,  253. 

contracts  of  ordinary  necessity,  264, 

contracts  for  ordinary  services,  255. 
appointment  of  attorney,  255. 

use  and  occupation  of  land,  256. 

contracts  implied  in  law,  266. 
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COBPOBATION — continued, 

contracts  arising  upon  ezeouted  considerations,  266. 
effect  of  corporation  suing  upon  contract  with  exeoutorj  considera- 
tion, 267. 
contracts  of  corporations  in  equity,  257. 

part  performance  of  contract  not  under  oommon  seal,  257. 
powers  of  corporations  to  contract,  267* 

contracts  ultra  vires,  258. 
agents  appointed  to  act  for  corporationj  2G0. 
powers  of  directors,  260. 

form  of  contracts  by  directors,  261. 
how   far  persons  dealing  with  directors  are  affected  bj  notice  of 
powers,  261. 
ratification  of  unauthorized  or  informal  contracts,  263. 
contracts  with  promoters  of  company,  264. 
Costs. 

when  recoverable  as  damages,  697. 
decision  of  Court  final  as  to,  597. 

COTENAKT   NOT  TO   SUE. 

when  equivalent  to  release,  504. 
oovenant  not  to  sue  one  of  co-debtors,  504. 

by  one  of  co-creditors,  504. 
covenant  not  to  sue  for  a  limited  time,  605. 

COYENAirTS  KUNNINO  WITH  LaKD. 

benefit  of,  615. 
burden  of,  615. 

assignee  of  land  with  notice  of  oovenant,  616. 
covenants  between  lessor  and  lessee,  617. 

run  with  term  at  oommon  law,  617. 

annexed  to  reversion  by  statute,  617. 

distinction  between  privity  of  estate  and  privity  of  contract,  618. 
what  covenants  may  be  annexed  to  land,  618. 

covenants  collateral  to  the  land,  619. 

covenants  for  title,  619. 

covenants  in  leases,  620. 
to  what  estates  covenants  may  be  annexed,  622. 

incorporeal  hereditaments,  623. 

equitable  estates,  623. 

reversion  by  estopped  623. 

covenant  cannot  be  annexed  to  goods,  624. 
who  may  be  entitled  or  Uable  as  assignees,  625. 

grantee,  devisee,  heir,  or  executor,  625. 

assignee  must  take  same  estate,  625. 

underlessee,  625. 

remainderman  on  lease  under  power,  626. 

mortgagee,  627. 

assignee  of  part  of  reversion,  627. 

assignee  of  part  of  term,  628. 

assignee  not  liable  after  assignment  by  him,  629. 

liability  of  lessee  after  assignment,  629. 

right  of  lessor  after  assignment,  629. 
assignment  of,  upon  death.     See  Death. 
COYBBTUBE.     S«e  Husband  and  Wife ;  Marriage, 
plea  of,  by  married  woman,  234,  631. 

to  action  by  married  woman,  241,  631. 
Cbbdit. 

usage  of  trade  as  to,  when  admissible,  113. 
sale  of  goods  upon,  333. 
Cbops. 

wlien  an  interest  in  laml  or  goods  within  Statute  of  Frauds,  133. 
custom  of  country  as  to  allowing  outgoing  tenant  for,  116. 
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ClTSTOM.     See  Usage. 

lease  subject  to  custom  of  the  country,  115. 

as  to  away -going  crops  and  allowances  to  outgoing  tenant,  115. 

Damages. 

damages  for  breach  of  contract,  561. 
general,  565. 
nominal,  567. 
special,  569. 

must  be  charged  with  particularity,  565. 
rule  in  Sadley  t.  JBaxendale,  569. 
damages  for  disappointment  and  injury  to  feelings,  566. 
damages  for  prospectiye  loss,  567. 

consideration  of  promise  immaterial  in  assessing  damages  for  breach, 
566. 
liquidated  damages  and  penalties,  578. 
relief  against  penalty,  575. 
in  money  bonds,  575. 

in  bonds  with  special  conditious,  and  contracts  with  penalty, 
575. 
specific  performance  of  contract  with  penalty,  577* 
construction  of  contracts  as  to  liquidated  damages  and  penalty,  578. 
contracts  for  matter  of  certain  yalue,  580. 
contract  for  matter  of  uncertain  yalue,  581. 
contract  for  several  matters,  582. 
interest  at  common  law,  584. 

under  the  statute,  587.     See  Interest. 
on  contracts  for  sale  of  goods,  589. 
for  not  paying  price,  589. 
for  not  accepting  the  goods,  589. 
for  not  delivering  the  goods,  590. 
for  non-delivery  of  specific  chattel,  592. 
execution  for  specific  delivery,  592. 
for  breach  of  warranty  of  specific  goods,  593. 

of  description  of  goods,  594. 
on  contracts  for  sale  of  land,  595. 
on  covenants  for  title,  596. 
costs  of  action  when  recoverable  as  damages,  697. 

when  not  recoverable  as  damages,  599. 
claim  for  unliquidated  damages  on  contract,  proveable  in  bankruptcy,  562. 
cannot  bo  set-ofi^,  548. 

waiving  claim  for  damages,  and  claiming  on  implied  contract,  29,  48, 
5i9,  563. 
Dayb  op  Grace. 

on  bills  of  exchange,  116. 
foreign  usances  as  to,  116. 
Death. 

assignment  of  contracts  upon,  636. 
right  of  executor  on  contracts  of  deceased,  636. 
executors  jointly  entitled,  636. 
non-joinder  of,  may  be  pleaded  in  abatement,  639. 
liability  of  executor  on  contracts  of  deceased,  637. 

non-joinder  of  executor  who  has  proved  may  be  pleaded  in  abate- 
ment, 637- 
liability  of  heir  and  devisee  on  contracts  binding  the  heir,  637. 
statute  giving  action  against  heir  and  devisee,  637. 
plea  of  rieiu  per  descent  and  issue  thereon,  638. 
real  estate  of  deceased  made  assets  for  payment  of  debts,  87,  688. 
covenants  running  with  land,  639. 

pass  with  the  land  to  heir  or  devisee  of  deceased,  639. 
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or  to  executor,  if  estate  is  a  chattel  interest,  639. 

rights  of  action  on  such  covenants  also  run  with  the  land,  639. 

except  in  respect  of  damage  to  the  personal  estate,  for  which  exe- 
cutor may  sue,  639. 

coyenants  in  leases  running  with  land,  640. 

contracts  concerning  the  realtj,  not  running  with  the  land,  paas  to 
executor,  640. 
contracts  for  sale  of  land,  pass  to  executor  in  law,  640. 

effect  of^  in  equity,  641. 
bills  of  exchange  and  promissory  notes,  641. 

pass  to  executor,  641. 

executor  entitled  to  indorse,  641. 
joint  contracts,  642. 

right  and  liability  pass  to  surriyors,  215,  216,  642. 
contracts  discharged  by  death  of  party,  642. 

contract  of  marriage,  642. 

for  personal  services  and  skill,  642. 

ofagen<7^,  288,  643. 

completion  of  contract  by  executor,  643. 

right  of  action  for  breach  of  contract  in  respect  of  penonal  damage, 
644. 
Debd. 

requisites  of,  76. 
execution  of,  76. 

signing,  76. 

Boding,  77. 

delivery,  77. 

escrow,  78. 
time  of  taking  effect,  78. 

date  of,  445. 

meaning  of  terms  "  from  the  date,"  *'  from  the  making  of,"  445. 
execution  o^  in  blank,  79. 
deed  poll,  81. 

indenture,  81.    See  Indenture, 
bond,  82.    See  Bond, 
effect  of  deed  in  estoppel,  88. 
contracts  by,  not  witmn  Statute  of  Frauds,  149. 
parties  to,  223,  224. 
Del  Cbedbbb  Aoent. 
guarantee  of,  276. 

not  within  the  SUtute  of  Frauds,  127,  277. 
Dblegatiok. 

of  authority,  285.     See  Principal  and  A^ent, 

DBLrVEBT. 

of  deed,  77. 

of  escrow,  78. 

of  eoods  under  contract  of  sale,  156,  437. 

and  receipt  of  goods  within  Statute  of  Frauds,  156.    See  Frauds^  Statute  of, 

constructive  delivery,  156. 

effect  of  deUvery  oraer,  159. 

DBUiLlfD. 

promise  conditional  upon  demand,  337. 

when  demand  necessary,  337. 
promissory  note  payable  on  demand,  337,  454. 
bond  conditioned  for  payment  on  demand,  338. 
surety  not  entitled  to  demand,  338. 
when  necessary  to  determine  credit,  454. 
demand  of  debt  after  tender,  452. 
Demise.    Sec  Leaee, 
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DSKUBSAQB. 

sum  agreed  for,  recoyerable  in  full,  573. 
Dependent  Promises.    See  Promise, 

when  performance  a  condition  precedent,  85,  344. 
Detention. 

of  debt,  damages  for,  567. 

of  goods,  damages  for,  569. 
Deyiseb. 

liability  of,  for  debts  of  testator,  86, 637.    See  Heir. 

DiSECTOBS. 

powers  of,  260. 

contracts  bj,  261. 

how  far  parties  dealing  with,  are  affected  with  notice  of  powers,  261. 

DlBCHi.BOB. 

of  contracts,  413 

DiSOLAIMBB. 

of  benefit  of  contract  under  seal,  81. 

DlBTEBSS. 

monej  paid  to  redeem  goods  distrained  for  another's  rent,  44. 
money  obtained  bj  wrongful  distress,  56. 
promise  in  consideration  of  withdrawal  of,  330. 

promise  to  pay  rent  of  another  upon  withdrawal  of,  not  within  Statute  of 
Frauds,  128. 

DlYOBCE. 

effect  of,  upon  contracts  and  capacity  of  wife,  237,  635. 
contracts  relating  to  proceedings  in  Dirorce  Court,  399. 
compromise  of  suit  for,  399. 
DouBTTUii  Bights. 

as  matter  for  the  consideration  of  a  promise,  329. 
forbearance  and  release  of,  when  a  sufficient  consideration,  330. 

DUBEfiS. 

as  ground  for  avoiding  agreement,  205. 
duress  to  the  person,  206. 

by  yiolence,  206. 

by  imprisonment,  206. 

by  threats,  206. 
duress  of  goods,  206. 

not  ground  for  avoiding  agreement,  207. 

money  obtained  by,  may  be  recovered,  52,  207. 
contract  made  to  relieve  third  party  from  duress,  208. 
contract  made  by  agent  to  remove  duress  from  principal,  208. 
avoidance  of  agreement  induced  by  duress,  209. 

must  be  specially  pleaded,  209. 
relief  in  equity  against  duress  and  oppression,  209. 

Eabvest. 

given  to  bind  bargain,  161. 
Election. 

right  of,  in  alternative  promises,  354. 

once  made,  irrevocable,  855. 

notice  of^  a  condition  precedent,  356. 

ElCBABGO. 

effect  of,  upon  charterparty,  398. 
Ehblements. 

contract  concerning,  when  within  Statute  of  Frauds,  133, 138. 
Enevy. 

trading  with,  illegal,  395. 

insurance  on  ships  or  goods  of,  895. 

contract  by  agent  on  behalf  of,  396. 

contract  with  British  subject  residing  in  enemy's  country,  396. 
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contract  with  prisoner  of  war,  396. 
ransom  bill  ilTegal,  396. 
enemy  cannot  sue  during  war,  397. 
plea  that  plaintiff  an  enemj,  297. 

when  in  bar  and  when  in  abatement,  397. 
effect  of  declaration  of  war  on  contract,  397,  412. 

EQITITABLK  BlGHTfl. 

as  matter  for  the  consideration  of  a  contract,  326. 
^equity  of  redemption  an  interest  in  land  within  Statute  of  Frauds,  132. 
equitable  mortgage  not  within  the  Statute  of  Frauds,  132. 

ESCBOW. 

deliTery  of  deed  as,  78. 
time  of  taking  effect,  79. 
Estoppel. 

by  deed,  88. 

by  release  under  seal,  498. 

by  judgment  against  plaintiff,  93,  510. 

by  issues  decided  in  action,  511. 

rerersion  by,  623. 

covenants  annexed  to  reyendon  by,  623. 
Etidkncb. 

contract  In  writing  cannot  be  varied  by  extrinsic  evidence,  103. 

for  what  purposes  extrinsic  evidence  admissible,  106.     See  Writing. 
secondary  evidence  of  lost  instrument,  when  admissible,  433. 
party  producing  instrument  bound  to  explain  an  alteration,  433. 
evidence  of  a^enoy  of  party  to  contract  when  admissible,  297,  302. 

not  admissible  to  discharge  party,  294. 

admissible  to  charge  unnamed  principal,  297. 
except  upon  bills  and  notes,  298. 
and  contracts  under  seal,  298. 

admissible  to  entitle  unnamed  principal,  302. 
except  as  above,  302. 
Executed  Consideration. 

contracts  arising  upon,  23.    See  Consideration. 
Execution. 
of  deed,  76. 

in  blank,  79.   See  Deed. 
discharge  from,  when  a  valid  consideration,  206, 326,  329. 
set-off  of  debt  after,  550. 
on  bond,  for  damages  assessed  on  breadics,  576. 
for  specific  delivery  of  goods,  592. 
against  married  woman,  631. 
ExECUTOE.    See  Death. 

right  of,  on  contracts  of  deceased,  636. 

liability  of,  637. 

all  must  join  in  suing,  and  be  sued  jointly,  subject  to  plea  in  abatement, 

636,  637. 
when  entitled  to  sue  on  covenants  running  with  land,  639. 
entitled  to  sue  upon  bills  and  notes  of  which  deceased  was  holder,  641. 

to  indorse  bills  and  notes,  641. 
not  entitled  or  liable  on  contracts  of  deceased  jointly  with  others,  642. 
contracts  of  deceased  completed  by,  643. 
contract  that  executor  shall  pay  ailer  death,  644. 
payment  to  one  of  several,  486. 
set-off  of  debts  in  actions  by  or  against,  551. 
promise  to  pay  out  of  his  own  estate,  is  within  Statute  of  Frauds,  126. 

requires  a  valid  consideration,  125. 

Eromissory  not*  by,  126. 
ability  for  legacy,  73,  126. 
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account  stated  by,  respecting  legacy  or  distributive  share,  73, 126. 
ExxcuTOBY  CoNSiPEBATioN,  10, 813.     See  Contideration. 

when  performance  of,  is  a  condition  precedent,  85,  344. 

Factob. 

authority  of,  to  sell  goods,  274. 

to  receive  payment,  274,  4S8. 

lien  of,  for  balance  of  account,  274. 

pledges  by,  under  &ctor's  acts,  275. 
False  Pkbtencbs. 

debt  for  money  obtained  by,  49. 
Fbab. 

contract  induced  by  threats,  206.     See  Duress. 

what  degree  of,  sufficient  to  avoid  contract,  206. 

money  obtained  by  threats,  52. 
Fbbs. 

obtained  by  usurpation  of  office,  how  reooTerable,  50. 
gratuities  so  obtained,  not  recoverable,  50. 

debt  for  illegal  and  excessive  fees,  57. 
Felony. 

debt  for  money  feloniously  stolen,  49. 

felony  must  be  prosecuted,  before-suing  for,  49. 
Feme  Cotbbt.    See  Eueband  and  Wife ;  Moariage, 
Fi.  Fa. 

money  obtained  by  wrongful  seizure  under,  51,  56. 

FlBE. 

insurance  against,  202.    See  Insurance. 

is  conditional  upon  true  description  of  the  property,  202. 

conditions  as  to  alterations,  202. 

insured  bound  to  disclose  material  fiicts,  202. 
does  not  excuse  covenant  to  repair,  363. 
FiBV.     See  Partners. 

FiXTUBBS, 

nature  of,  before  and  after  severance,  138. 
right  of  removal  of,  133. 

contracts  concerning,  when  within  Statute  of  Frauds,  133,  138. 
FobbbabakjCB. 

contract  created  by  forbearance  upon  request,  25. 
of  right,  when  a  valid  consideration,  324. 
of  equitable  rights,  326. 

by  assignee  of  debt,  326,  605. 
of  pretended  and  supposed  rights,  not  a  valid  consideration,  327. 

forbearing  to  sue,  where  no  cause  of  action,  327. 
of  disputed  and  doubtful  rights,  829. 

FOBEIGN   CONTBACT. 

Statute  of  Frauds  applies  to,  162. 
FoBEioN  Judgment. 

debt  created  by,  73. 

Irish,  Scotch,  and  colonial  judgments,  74. 

grounds  )ftn  which  it  may  be  questioned,  74. 

when  interest  recoverable  upon,  584. 

against  defendant,  does  not  merge  cause  of  action,  514. 

against  pLiintiff,  how  fiir  an  estoppel,  514. 
FoBEiON  Law. 

impossibility  caused  by,  does  not  excuse  performance,  367|  412. 

FOBEION   PbINCIPAL. 

credit  presumed  to  be  given  to  British  agent^  295. 
FoBEiaN  Statutes. 
debts  created  by,  75. 
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FOBGED  iNSTBTJmmT. 

money  paid  as  price  of,  60. 
in  discharge  of,  60. 
FttAirD. 

as  ground  for  aToiding  agreement,  181. 
what  constitutes  fraud,  181. 

misrepresentation  of  fact,  181. 
of  law,  181. 
of  intention,  181. 
exaggerated  commendations,  183. 
concealment  of  fact,  188. 
actire,  183. 
passiye,  183. 
fraudulent  intention,  187. 

legal  and  moral  fraud,  187. 
belief  as  to  the  truth  of  matter  represented,  187. 
fraud  inducing  the  contract,  189. 

party  relying  on  his  own  knowledge,  190. 
fraud  by  a  stranger  to  the  contract,  191. 
fraud  by  agent  of  one  of  the  parties,  192. 
avoidance  of  contract  induced  by  fraud,  193. 
parties  remitted  to  original  rights,  195. 

rights  acquired  by  third  parties  not  affected  by  subseqnent  avoid- 
ance,  196. 
contracts  with  warranty  of  representations,  198. 
contracts  conditional  upon  truth  of  representations,  198. 
contracts  of  insurance  when  vitiated  by  misrepresentations,  199. 

of  guarantee,  202. 
relief  in  equity  against  fraud  and  imposition,  182, 204. 
fraud  as  groand  for  pleading  at  law  on  equitable  grounds,  205. 
contract  in  fraud  of  third  person,  402.     See  lUegal  Contracts, 

agreements  in  fraud  of  composition  with  creditors,  403.     See  Com- 
position. 
release  in  fraud  of  third  person,  502.     See  Release, 
release  obtained  by  fraud,  603. 
goods  or  work  obtained  by  fraud,  29. 

by  fraudulent  contract,  30. 
money  obtained  by  fraud,  48. 
Frauds,  Statute  of. 

contracts  within  the  statute,  124. 

promise  by  executor  to  answer  damage  out  of  his  own  estate,  125. 

See  Executor, 
promise  to  answer  for  debt  or  default  of  anotlier,  126.  See  Ouarantee. 
agreement  upon  consideration  of  marriage,  130.     See  Marriage. 
contract  or  sale  of  any  interest  in  land,  131.     See  Land. 
agreement  not  to  be  performed  within  a  year,  135. 
sale  of  goods  of  value  of  £10,  137. 
forms  and  conditions  required  by  the  statute,  140. 
memorandum  or  note  of  contract  in  writing,  141. 
what  kind  of  writing  suiBcient,  141. 
several  writings  connected  together,  142. 
time  of  making,  143. 
contents  of  memorandum,  143. 

must  contain  a  complete  contract,  143. 
the  names  of  the  parties,  144. 
the  consideration  and  the  promise,  144. 

consideration  of  guarantee  need  not  appear,  145. 
agreement  of  both  parties  to  same  terms,  145. 
memorandum  denying  liability,  146. 
memorandum  must  agree  with  the  contract  made^  147. 


INDEX.  671 

FBAT7DS,  Statute  OF^eontinued. 

memorandum  must  be  signed  by  the  partj  cbarged,  148. 
what  signature  siiificient,  148. 
need  not  be  signed  bj  the  other  party,  150. 
may  be  signed  by  agent  of  party,  150, 266. 

who  authorized  to  sign,  brolter,  auctioneer,  solicitor,  151. 
one  party  cannot  sip;n  as  agent  for  the  other,  152. 
subsequent  ratification  of  signature,  152. 
countermanding  authority  to  sign,  152. 
acceptance  and  receipt  of  goods  imder  17th  8.,  158. 
imports  delivery  of  possession,  158. 
what  constitutes  acceptance,  164. 
delivery  and  receipt  of  the  goods,  156. 
constructive  delivery,  156. 

where  goods  are  in  possession  of  buyer,  156. 
where  goods  remain  in  possession  of  seller,  157. 
where  goods  remain  in  poasession  of  agent,  159. 
of  part  of  the  goods,  159. 

sales  including  several  articles,  160. 
giving  something  in  earnest  or  part  payment,  161. 
effect  of  the  statute : — 

upon  contracts  within  its  operation,  161. 

defence  of  statute  available  under  general  issue,  161. 
as  to  the  property  in  goods  sold,  162. 
upon  contracts  partly  within  the  statute,  164. 
after  part  or  complete  execution  of  the  contract,  165. 
part  performance  in  equity,  167. 
account  stated  of  debt  under  contract  within  the  statute,  72,  167.    See 

Account  Haled, 
contract  within  the  statute  cannot  be  varied  or  waived  in  part  by  parol,  415. 
whether  it  can  be  wholly  waived  by  parol,  416. 
Fbbight. 

pro  raid  itinerii,  85. 

where  ship  wrecked  on  the  voyage,  85. 
where  goods  accepted  at  intermediate  port,  85. 
no  freight  where  shipowner  carries  his  own  goods,  211. 

GAMiKa.    See  Watering  Contracts, 
contracts  by  way  o^  void,  877. 

exception  of  prizes  at  lawful  games,  878. 
bills,  notes,  and  securities  for  money  won  by,  illegal,  378. 
money  lent  for  purpose  of,  402. 
money  lent  to  pay  losses  at,  402. 
Gekeral  Ibbub. 

admits  objection  under  Statute  of  Frauds,  161. 

objection  of  non-joinder  of  joint  debtor  not  admissible  under,  213. 

of  non-joinder  of  joint  creditor  admissible,  215. 

GiPT. 

imperfect,  not  assisted  in  equity,  831. 

gratuitous  promise,  not  binding  unless  under  seal,  10, 81, 310. 
not  enforced  by  specific  performance,  330. 

voluntary  payment  of  money,  not  recoverable,  46, 56. 
Goods.    See  Sale  of  Ooode, 

property  in,  under  sale  within  Statute  of  Frauds,  163. 

distinction  between  contract  for  goods  and  for  work  in  making  goodB,  1 38. 

duress  of  goods,  206.     See  Duress. 

goods  taken  in  payment,  482. 
Goodwill. 

sale  of  goodwill  of  trade,  3S7. 

stipulations  not  to  carry  on  same  trade,  887.    Sec  Uestraini  of  Trade, 

contracts  for  sale  of,  secured  by  penalty,  684. 
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Qbatuitous  Pbohibb.    See  Gift, 

GUABJLVTXI. 

acceptanoe  of^  by  acting  upon,  25. 

promise  to  answer  for  debt  of  another,  within  the  Statute  of  Frauds,  126. 

there  must  be  a  separate  liability  of  another,  126. 

promise  to  give  or  procure  guarantee,  127. 

promise  to  pay  debt  in  consideration  of  discharging  the  debtor,  128. 

promise  to  pay  debt,  where  promisee  is  not  the  creditor,  129. 

indemnity  to  bail  in  ciril  or  criminal  pi-oceedings,  129. 

promise  to. answer  for  default  or  miscarriage  within  the  statut-e,  129. 
consideration  of  guarantee  within  the  Statute  of  Frauds  not  required  to  be 

in  writing.  121, 180, 146. 
joint  guarantees,  217. 

rights  of  piurties  inter  se,  217,  220. 

right  of  surety  against  principal  debtor,  42,  217,  220. 

right  of  contribution  between  co-sureties,  43,  217,  220. 
surety  discharged  by  creditor  giying  time  to  principal,  221. 
duty  of  creditor  as  to  disclosing  &cts  to  surety,  203. 

concealment  does  not  avoid  guarantee,  unless  fraudulent,  203. 

what  concealment  is  fraudulent,  203. 
surety  not  entitled  to  demand  or  notioe  of  payment  unless  stipulated  for, 
338, 340. 

HxiB. 

liability  of  heir  on  contracts  of  ancestor,  86,  687. 

contracts  under  seal  binding  the  heir,  86,  637. 

statute  giving  action  against  heir  and  devisee,  86, 637. 
plea  of  rieM  per  deeeent  and  issue  thereon,  638. 

right  and  liability  of,  as  assignee,  on  covenants  annexed  to  reyersiou,  625, 
689. 
HiBiira. 

hirer  of  goods,  not  liable  if  they  perish  without  his  de&ult,  365. 

hiring  of  services.    See  Maeier  and  Servant. 

HOBSB. 

agent  to  sell,  when  aiithorized  to  warrant,  273. 
damages  for  breach  of  warranty  of,  5U3.     See  Warranitf, 
Husband^  and  Wife.    See  Marriage, 

wife  incapable  of  binding  herself  by  contract,  234. 

cannot  be  sued  alone  or  jointly  with  husband  on  contract  made  after 
marriage,  234. 

may  be  sued  alone  subject  to  plea  in  abatement  on  contract  made 
before  marriage,  234. 

not  liable  for  contract  induced  by  frauduleut  representation  that  she 
was  unmarried,  235. 
husband  civilly  dead,  236. 
wife  sole  trader  by  custom  of  London,  236. 
after  divorce,  237. 
judicial  separation,  237. 
oi*der  of  protection  of  property,  237. 

wife  may  charge  by  contracts  her  separate  estate  in  equity,  238. 
rights  of  wife  upon  contracts  made  with  her,  239. 

on  contracts  with  husband  and  wife  jointly,  240. 

on  contracts  in  which  she  is  meritorious  cause  of  action,  240. 

when  wife  may  be  joined  with  husband  in  suinr,  240. 

when  wife  may  sue  alone  subject  only  to  plea  in  abatement,  241. 

when  wife  cannot  sue,  241. 
autYiority  of  wife  to  bind  husband,  242. 
authority  presumed  from  cohabitation,  243. 

eitent  of,  243. 

revocation  of,  243. 
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authority  in  law  to  bind  husband  for  necessary  maintenance,  248. 
when  it  arisee,  244. 
cannot  be  revoked,  244. 
where  wife  suppUed  with  funds,  244. 
adultery  of  wife,  246. 
no  presumption  in  favour  of,  245. 
what  are  necessaries  for  wife,  246. 
ratification  by  husband  of  contracts  of  wife,  246. 

by  sanctioning  the  use  of  things  bought  on  his  credit,  247. 
conditional  ratification,  247. 
wife  not  agent  of  husband  to  receite  payment  of  debt,  488. 
Statutes  of  Limitation  do  not  run  against  action  accruing  to  married 

woman,  524. 
assignment  of  contracts  by  marriage,  630.    See  Marriage. 
bankruptcy  of  husband,  635.    See  Bankruptcy. 

ILKEOAIi  Ck)NTBACT. 

« illegality  in  matter  or  purpose  of  contract,  376. 

by  the  common  law,  876. 

by  statute,  876. 

statutes  imposing  penalties,  876. 

wagering  contracts,  877. 

sale  of  public  offices,  381. 

compounding  offences,  383. 

maintenance  and  champerty,  885. 

contracts  in  restraint  of  trade,  387. 

contracts  infringing  laws  of  trade,  392. 

trading  with  enemy,  895. 

contracts  in  restraint  of  marriage,  398. 

immoral  contracts,  399. 

contracts  made  for  illeeal  purpose,  400. 

participation  in  the  illegal  purpose,  400. 

contracts  in  firaud  of  third  party,  402. 
effect  of  illegality  in  avoiding  contract,  405. 
evidence  admissible  to  show  illegality,  123,  405. 
effect  of  illegality  after  execution  of  the  contracti  405. 
money  paid  as  consideration  of  illegal  contract,  when  recoverable,  6i,  40  7. 

not  after  execution  of  the  contract,  407. 

except  by  party  not  in  pari  delicto,  407. 
effect  of  illegality  in  part  of  consideration,  409. 

in  part  of  promise,  410. 
effect  of  illegality  arising  subsequently  to  the  contract,  411. 
IlOCOBiL  Contract,  399,  401.    See  Illegal  Contract. 
contracts  for  illicit  cohabitation,  899. 
contracts  in  aid  of  immoral  purposes,  401. 
Implied  Ck)NTEAOT,  11. 

distinction  between  implication  of  law  and  of  fiict,  12. 
contract  implied  from  consideration  executed  upon  request,  24. 

from  acceptance  of  executed  consideration,  26. 

from  part  performed  consideration,  81. 

from  complete  performance,  36. 

when  request  to  perform  consideration  implied  in  law,  23. 
implied  promise  to  pay  value  of  executed  consideration,  87. 
contracts  implied  in  law,  88. 

implied  promises,  39. 

implied  request  to  pay  money,  41. 

money  paid,  40.     See  Money  paid. 

money  received,  47.    See  Money  received. 

account  stated,  68.    See  Account  Hated. 

2    J 
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impoflsibilitj  of  performing  contract,  356. 

physical  impoMibility,  357. 

practical  impossibility,  357. 

impossibility  by  act  of  God,  858. 

legal  impossibility,  358. 
impossibility  at  time  of  contracting,  358. 

known  to  the  parties,  359. 

where  matter  legally  impossible,  359. 

unknown  to  the  parties,  360. 

contracts  conditional  upon  supposed  poonbility,  360. 
impossibility  subsequent  to  contracting,  361. 

contracts  conditional  upon  continued  possibili^,  364. 

subsequent  impossibility  caused  by  promisee,  366. 

subsequent  impossibility  caused  by  law,  367. 
impossibility  relative  to  the  promisor,  368. 

undertaking  for  act  of  third  party,  869. 
impossibility  of  one  of  alternative  promises,  371. 

subsequent  impossibihty  of  altematiTe  promise,  871. 

impossibility  of  promise  after  election,  374 
consideration  of  contract  impossible  of  performance,  375. 
Impbisonment. 

illegal,  constitutes  duress,  206.    See  Ditfwtf. 
discharge  from,  when  a  valid  consideration,  329. 
Indxbitatus  Count. 

applicable  to  debt  for  executed  consideration,  36,  37. 

tender  may  be  pleaded  to,  455< 

tender  to  part  of  claim  in,  458. 

plea  of  merger  as  to  part  of  claim  in,  455. 

IirDENTTRE. 

need  not  be  indented,  81. 
deed  inter  partes,  81. 
impUedly  excludes  other  parties,  223. 

statute  giving  benefit  of  covenant  to  person  not  named  as  party,  2-5. 
Ikdobsbment. 

of  bill  of  exchange,  611.    See  AMijmnentt  Bill  of  Exchange. 
of  bill  of  lading,  614.     See  AasignmetU. 

notice  of,  to  acceptor  or  maker  of  bill  or  note  not  necessary,  340. 
indorser  entitled  to  notice  of  dishonour,  340. 
Invant. 

liability  of,  on  contract,  226. 
plea  of  infancy,  226. 

for  wrongs,  226. 

for  money  received,  226. 

on  contract  induced  by  fraudulent  representation  of  full  age,  227. 

upon  obligations  incident  to  property,  227. 

as  holder  of  shares  in  company,  227. 
money  paid  by  infant  under  contract  when  recoverable,  228. 
ratification  of  contract  after  full  age,  229. 

must  be  in  writing,  229. 

what  sufficient,  230. 

of  liability  incident  to  property,  230. 

limited  and  conditional  ratification,  231. 
right  of  infant  on  contract,  231. 

specific  performance  not  gi'anted  to,  231. 
contracts  of,  for  necessaries,  232. 

wliat  are  necessaries,  232. 

necessaries  for  wife  and  family,  233. 

securitieit  given  for  necessaries,  234. 
Statutes  of  Limitation  do  not  run  against  action  accruing  to  infant,  524. 
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IVBAVITT. 

contracts  with  persons  in  state  of,  247. 

capacity  of  contracting  presumed,  247. 

contracts  made  with  insane  peroon,  with  notice  of  insanity,  247. 

contracts  for  necessaries,  247. 
when  ground  for  avoiding  contract,  248. 
for  refusing  specific  perfommnce,  248. 
incapacity  caused  hy  intoxication,  249. 
Statutes  of  Limitation  do  not  run  against  action  accruing  to  insane 
person,  524. 
Ihbtalmknts. 

debt  payable  by,  the  whole  to  be  recoverable  on  default,  527,  580. 

equity  wiU  not  relieve  against  default,  580. 
Statute  of  Limitation  begins  to  run  from  de&nlt,  527. 

IVBITBANCB. 

marine,  is  conditional  upon  truth  of  representations  as  to  the  risk,  199. 

duty  of  insured  to  disclose  all  material  facts,  199. 
on  life,  not  avoided  by  misrepresentation  without  fraud,  200. 

implied  condition  that  person  is  alive,  201,  861. 

when  expressly  made  upon  basis  of  declaration,  201. 

policies  expressly  made  indisputable  except  for  firaud,  201. 

on  life  of  another,  how  far  affected  bv  his  statements,  202. 
against  fire  is  conditional  upon  the  truth  of  the  description  of  the  pro- 
perty, 202. 

conditions  as  to  alteration,  202. 

duty  of  insured  to  disclose  material  fiicts,  202. 
wagering  policies,  without  interest,  879. 

valued  policiea,  879,  582. 

insurable  interest  in  life,  880. 
insuring  ship  or  goods  of  enemy,  illegal,  895. 
amount  recoverable  under  several  insurances  of  same  interest,  381. 
int-erest  recoverable  under  policy,  584. 
effect  of  adjustment  of  loss,  as  admission,  548. 
claim  on  policy  proveable  in  bankrupt<;y,  559. 

liability  to  pay  premiums  proveable,  561. 
covenant  to  insure  must  be  penormed  strictly,  435. 

relief  against  forfeiture  for  breach  of,  485. 

when- it  runs  with  the  land,  621. 
IVTBirTIOV. 

evidence  of,  8. 

unexpressed  or  not  communicated,  immaterial,  8. 

promise  not  intended  to  be  binding,  9. 

consideration  the  test  of  binding  intention,  10,  84,  310. 

agreement  with  intention  to  reduce  it  into  writing,  98. 

signing  writing  without  intention  to  contract,  107. 

representation  as  to  intention,  not  ground  of  firaud,  183. 

when  binding  in  equity,  181,  188. 
fraudulent  intention,  1S6,    See  Fraud, 

giving  notice  of  intention  to  break  contract,  462.    See  Breach  of  Contract. 
Ihtebist. 

When  recoverable  at  oonunon  law,  584. 

not  recoverable  unless  intention  appears,  584. 

for  money  lent,  584. 

for  price  of  goods  sold,  584. 

on  policy  of  insurance,  584. 

-on  contracts  implied  in  law,  584. 

foreign  judgment,  584. 

on  bills  and  notes,  585. 

when  drawn  payable  with  interest,  585. 

when  payable  on  demand,  585. 

2x2 


676  INDEX. 

Iktekebt — continued. 

on  contracts  to  giro  bills  or  notes,  585. 

on  guarantee  of  bill  or  note,  586. 
on  bonds,  586. 
on  mortgages,  586. 
recoverable  by  usual  course  of  dealing,  687. 

where  usual  to  charge  compound  interest,  587. 
when  in  nature  of  debt  or  damages,  587. 
interest  under  the  statute,  587. 

must  be  assessed  as  damages,  587. 

jiiry  may  refuse,  588. 

what  cases  within  the  statute,  588. 
interest  upon  jndgment  debts,  588. 
interest  proveable  in  bankruptcy,  588. 

IVTOXICATIOK. 

incapacity  caused  by,  249. 
when  ground  for  avoiding  contract,  249. 
relief  in  equity  against  contracts  made  during,  249. 
liability  for  necessaries  supplied  during,  249. 
I.  O.  U. 

effect  of,  as  account  stated,  70,  71. 

Joint  Pabttbs,  212.    See  ParHei. 

judgment  against  one  of  joint  debtors  bars  action  against  the  others,  509. 

unless  the  others  are  beyond  seas,  510,  526. 
Statutes  of  Limitation  runs  in  favour  of  joint  debtor,  although  others 

beyond  seas,  510,  526. 
renewal  of  debt  by  one  of  joint  creditors,  543.    See  Idmiiation. 
payment  to  one  of  joint  crSsditors,  486. 

by  one  of  joint  debtors,  487.    See  Payment. 
set-off  of  joint  and  several  debts,  550.    See  Set-off. 
release  of  one  of  joint  debtors,  500. 

reserving  remedy  against  others,  501. 
release  by  one  of  joint  creditors,  502. 

in  fraud  of  others,  502.    See  Reletue. 
joint  authority,  how  exerdsed,  284.    See  Principal  and  Agent. 

jTTDaMBKT. 

record  of,  89. 

debt  created  by,  89. 

warrant  of  attorney  to  enter,  89. 

cognovit  actwnem,  90. 

execution  on,  91. 

action  on,  91. 

costs  in  action  on,  92. 

interest  recoverable  on,  588. 

effect  of,  against  defendant,  in  merger  of  cause  of  action,  92, 608. 

against  one  of  joint  debtors  bars  action  against  the  others,  509,  526. 
unless  the  others  are  beyond  seas,  510, 526. 

against  one  of  joint  wrongdoers,  509. 
effect  of,  against  plaintiff,  in  estoppel,  93, 510. 
effect  of,  in  charging  land,  93. 
registration  of,  93. 
revival  of,  against  heir,  94. 
priority  of,  in  administoition  of  assets,  95. 
foreign  judgment  against  defendant,  73,  514. 

against  plaintiff,  414.    See  Foreign  Jndgment. 

Laitd.    See  Sale  of  Land. 

contract  or  sale  of  interest  in,  witliin  the  Statute  of  Frauds,  181. 
contracts  relating  to  tenancy  and  occupation,  131 
to  lay  out  money  in  improvement,  131. 
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Lakd —  continued. 

agreements  for  apartments  of  house,  181. 
for  board  and  lodging,  132. 

auction  of  land,  132. 

mortgages,  182. 

shares  in  companies,  132, 188. 

fixtures,  138,  138. 

emblements  and  produce  of  land,  183, 188. 

license  to  enter  land,  184, 135, 162.    See  License, 
effect  of  judgment  in  charging  land,  93. 

remedy  for  specialty  debt  against  land,  86, 637.    See  Heir  and  Devisee. 
real  estate  niade  assets  for  payment  of  all  simple  contract  and  specialty 

debts,  87, 638. 
covenants  running  with  land,  615.    See  Covenant, 
Lakdlobd  and  Tbnakt.    BeeZeaee. 
Lrabe. 

extrinsic  evidence  not  admissible  to  vary  written  lease,  104. 

when  old  or  new  style  used  in,  104. 

when  lease  subject  to  custom  of  the  country,  115. 

farming  lease  with  penalty  for  carrying  off  manure,  ploughing  meadow, 

and  the  Uke,  574,  582. 
tenancy  firom  year  to  year  determinable  by  notice  to  quit,  421. 
proviso  rendering  lease  void  or  voidable,  423. 
time  and  place  for  payment  of  rent  reserved,  449. 
breach  of  condition  in  non-payment  of  rent,  449. 
covenant  to  pay  rent,  449. 
covenants  running  with  the  term,  617, 620k 

with  the  reversion,  617, 620. 
what  covenants  will  run  with  the  land,  620. 
covenant  to  insure,  performance  of,  435. 

relief  against  forfeiture  for  breach  of,  435» 

when  it  rmis  with  the  land,  621. 
covenants  to  repair,  843. 

condition  precedent  that  lessor  find  material  or  put  in  repair,  843. 

runs  with  the  land,  618. 
covenant  to  build  on  demised  premises  does  not  run  with  the  land,  619. 
covenants  respecting  cultivation,  carrying  on  trade,  etc.,  621. 

run  with  the  land,  621. 
lessee  estopped  from  denying  reversion  in  lessor,  623. 
lessee  bound  by  custom  to  pay  expenses  of  lease,  42. 
infant  lessee,  liability  of,  for  rent  and  covenants,  227,  229, 230. 
infant  lessor,  how  far  bound,  230. 

by  tenants  in  common  jointly,  right  to  sue  on  covenants,  220, 627. 
by  tenants  in  common  severally,  618. 
by  joint  tenants,  618. 

LXOAOT. 

liability  of  executor  for,  78, 126. 
admission  by  executor  of  money  received  for,  78, 126. 
account  stated  by  executor  respecting,  73. 126. 
Lbttse. 

contract  contained  in,  13. 

offer  of  contract  by,  18. 

acceptance  by,  18. 

when  sufiicient  note  of  contract  within  Statute  of  Frauds,  141, 142. 

LlCSNBB. 

to  enter  land,  184. 

not  an  interest  in  land  within  Statute  of  Frauds,  134. 

contract  within  the  Statute  available  to  prove  license,  162. 

coupled  witli  grant,  irrevocable,  184. 

parol  license  does  not  excuse  breach  of  covenant,  418. 
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Lll5. 

of  seller  of  goods  for  the  price,  156. 

of  factor  on  the  goods  and  the  price  for  balance  of  aooonnt^  274,  305. 
of  auctioneer  on  price  of  goods  for  commission,  305. 
of  pawnbroker,  393. 

not  affected  bj  Statutes  of  Limitation^  530. 
not  affected  bj  set-off,  547. 

owner  of  chattel  not  liable  for  charges  of  de4enti<Ni  nnder  lien,  29. 
Live. 

insurance.    See  Inmranee. 
LiKiTATioN,  Statutes  ot. 

statutes  limiting  actions  on  simple  contracts,  521. 
on  contracts  bj  specialty,  521. 
for  debts  created  by  statute,  522. 
for  penalties,  523. 
disabilities  excepted  by  the  statutes,  524. 
affecting  plaintiffs,  524. 

innxitt/eine  covert ^  non  compoi  mentU,  524. 
privilege  of  imprisonment  and  beyond  seas  taken  away,  524. 
affeotinff  defendants,  525. 

defendant  beyond  seas,  525. 
definition  of  beyond  seas,  525. 
case  of  joint  debtor  beyond  seas,  510,  526. 
disability  must  exist  at  time  of  accruing  of  cause  of  action,  526. 
statute  continues  to  run  notwithstanding  subsequent  disability,  526. 
when  the  Statutes  of  lamitation  begin  to  run,  526. 
bonds,  527. 
bills  and  notes,  527. 
debts  with  fixed  credit,  528. 
debts  of  indefinite  credit,  528. 
where  cause  of  action  unknown,  528. 
where  cause  of  action  fraudulently  concealed,  529* 
damage  subsequently  accruing,  529. 
effect  of  the  statutes,  in  bar  of  action,  529. 
must  be  specially  pleaded,  529. 
no  relief  in  equity  against,  530. 
do  not  apply  to  equitable  claims,  530. 
effect  of  lapse  of  time  in  equity,  530. 
trusts  for  payment  of  debts,  530. 
do  not  apply  to  debts  proveable  in  bankruptcy,  530. 
renewal  of  simple  contract  debts,  531. 
by  promise  or  acknowledgment,  531. 

Lord  Tenterden's  Act  requiring  writing,  signed,  531. 
what  acknowledgment  sufficient,  533. 
conditional  and  limited  promise,  584. 
by  part  payment,  536. 

transactions  equivalent  to  payment,  538. 
by  payment  of  interest,  539. 

effect  of  general  payment  unappropriated  by  debtor,  539. 
payment  by  agent,  540. 
renewal  gives  new  cause  of  action,  541 . 
must  be  complete  before  action  brought,  541. 
applies  only  to  debts,  542. 
renewal  of  specialty  debts  by  acknowledgment,  542. 

what  acknowledgment  sufficient,  543. 
renewal  by  one  of  joint  debtors  does  not  affect  the  others,  543. 
capacity  to  renew  debt,  of  infant,  543. 

of  married  woman,  543. 
account  stated  respecting  debt  barred  by,  70,  72. 
debt  barred  by,  will  not  support  set-off,  550. 
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Liquidated  Damages,  573.    See  DamageM. 
LiQroBS. 

sale  of  spirituoiis  and  exciaeable  liquors  regulated  by  statute,  893,  410. 
Loan.    See  Money  lent, 

bj  pawnbroker,  must  be  according  to  Act,  392. 

LOITDON. 

custom  of  the  City,  as  to  married  women  trading,  236. 
appointment  of  attorney  by  the  corporation,  255. 
Lofis. 

of  written  instrument,  483. 

secondary  eridence,  when  admissible,  438. 
of  negotiable  mstrument,  434, 480. 

loser  may  recover,  on  giving  indemnity,  434,  481. 
Lunatic,  247.    See  Intamty. 

Maintenance  and  Ghampebty. 
what  constitutes,  385. 
contracts  inyolving,  385. 

contracts  by  attorney,  to  share  subject  of  suit,  386. 
Masbiaos.     See  Husband  and  Wife, 

assigns  to  husband  rights  of  contract  of  wife,  630. 

husband  must  join  wife  in  suing,  630. 

may  sue  alone  on  negotiable  instrument,  630. 

wife  may  sue  alone  subject  to  plea  in  abatement,  631. 

releases  debts  due  from  husband  to  wife,  631. 
renders  husband  liable  for  debts  of  wife,  631. 

husband  must  be  sued  jointly  with  wife,  631. 

wife  may  be  sued  alone,  subject  to  plea  in  abatement,  631. 

taking  wife  in  execution,  631. 
effect  of  death  of  husband,  wife  surviving,  632. 

upon  rights  of  contract  of  wife,  632. 

upon  liabilities,  632. 
effect  of  death  of  wife,  husband  surviving,  633. 
reduction  into  possession  by  husband  of  chose  in  action  of  wife,  633. 

death  of  husband  pending  action,  634. 
bankruptcy  of  husband  transfers  his  right  to  wife's  chose  in  action  to 
assignees,  635. 

assignees  must  sue  jointly  with  wife,  635. 

right  of  wife  by  survivorship  prevails  over  right  of  assignees,  635. 

bankruptcy  of  husband  discluu*ges  debts  of  wife  for  which  he  was 
liable,  635. 
divorce  restores  wife  to  position  of  vl  feme  §ole  as  to  her  contracts,  635. 
contracts  made  upon  consideration  of  marriage  within  the  Statute   of 
Frauds,  130. 

mutual  promises  to  marr^  not  within  the  Statute,  130. 

representations  made  to  induce  marriage,  180,  131, 
breach  of  promise  to  marry,  by  marrying  another,  461. 
promise  to  marry  not  excused  by  supervening  disease,  684. 
right  of  action  for  breach  of  promise  of,  does  not  pass  to  executor,  365, 
642,  644. 

nor  to  assignees  in  bankruptcy,  646. 
damages  in  action  for  breach  oi  promise  of,  566. 
contracts  in  restraint  of,  398. 
contracts  to  procure,  398. 
separation  deeds,  398. 

agreements  respecting  proceedings  in  Divorce  Court,  399. 
compromise  of  suit  for  divorce,  399. 
Masteb  and  Sebyant. 

contract  for  service  for  more  than  a  year,  within  Statute  of  Frauds,  135. 

though  determinable  by  notice  within  the  year,  137. 
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Mastxb  asd  Sbbyaitt — continued. 

contract  implied  from  continaiDg  in  Benrice,  185. 
contracts  for  Aervioe  determinable  bj  notice,  421. 
customs  of  trade  as  to  determinatiou  of  service,  114,  422. 
customary  engagement  of  domestic  servaDts,  114^  422. 

to  what  services  it  applies,  114,  422. 
contracts  for  service  determined  by  death  of  party,  365. 
right  of  action  for  wrongful  dismissal  passes  to  assignees  in  bankruptcj, 

646. 
when  servant  authorized  to  bind  master  by  contract,  283. 
authority  impUed  from  habitual  dealing  by  servant,  283. 
servant  entrusted  with  management  of  business,  283. 
employed  to  sell  horse,  when  authorized  to  give  warranty,  284. 
ratification  by  master  of  contract  of  servant,  284. 
Medical  Man. 

cannot  recover  for  attendance  and  medicine  without  proof  of  vegistratioD, 

894. 
right  of  action  against,  for  negligence  does  not  pass  to  executor,  644. 
does  not  pass  to  assignees  in  bankruptcy,  646. 
Mbbchast. 

law  merchant  judicially  noticed,  611. 

evidence  not  admissible  of  usage  to  the  contrary,  611. 
bills  of  exchange  assignable  by,  611.    See  Sill  qf  Exchange, 

MSBOEB. 

of  inferior  in  higher  remedy,  506. 

the  remedies  must  be  co-extensive,  507. 
as  to  the  debt,  507. 
as  to  the  parties,  507. 
by  judgment  recovered  against  defendant,  92,  508. 

against  one  of  joint  debtors,  509. 
of  term  to  which  covenants  are  annexed,  626. 

statute  preserving  inoidente  and  obligations  of  term,  626i 

MiSBEPBESENTATION. 

constituting  fraud,  182.    See  Fr<Mtd. 
as  ground  for  avoiding  insurance,  199.    See  Insurance, 
Mistake. 

as  cause  of  avoiding  agreement,  168. 
of  one  party,  not  known  to  the  other,  immaterial,  168. 
in  motive  of  party,  170. 
specific  performance  may  be  refused,  171. 
of  one  party  known  to  the  other,  171. 
when  it  amounts  to  fraud,  171. 
in  expressing  agreement,  171. 
in  matter  inducing  the  agreement,  172. 
common  to  both  parties,  172. 

in  expressing  the  agreement,  172. 
cannot  be  shown  in  law,  172. 
obvious  mistake  corrected,  173. 

ground  for  reforming  or  setting  aside  agreement  in  equity,  174 . 
in  matter  inducing  the  agreement,  176. 

contracts  condition^  on  facts  supposed,  176. 
in  matter  of  law,  178. 
of  both  parties,  as  to  application  of  agreement,  178. 
latent  ambiguity,  179. 
patent  ambiguity,  179. 
when  mistake  ayailable  in  pleading  at  law  upon  equitable  grounds,  179. 
money  paid  under,  when  recoverable,  57. 

under  mistake  of  law,  59. 
alteration  made  in  instrument  by  mistake,  430.     See  AUeraium, 
correction  of  mistake  in  written  instrument,  430. 


\ 


INDEX.  681 

MOKIT  LEKT. 

for  illegal  purpose,  cannot  be  recovered,  402. 

for  gaming,  402. 

to  pay  loeacB  at  gaming,  402. 

securities  for  illegal  loan,  402. 
.  banker  liable  for  deposit  of  customer  as  money  lent,  530. 

\  husband  may  sue  alone  for  monej  lent  by  wife,  634. 

V  Interest  not  reooTerable  on,  unless  stipulated  for,  584. 

MOVBT  PAID. 

at  express  request  of  defendant,  25,  40. 
under  indemnity,  25. 

in  discharge  of  accommodation  bill,  26,  43. 
upon  implied  request,  41. 

compulsory  payment  of  liability  of  another,  41. 

payment  of  aebt  by  surety,  42. 

right  of  contribution  between  co-debtors,  43. 
between  co-sureties,  43. 
between  joint  wrongdoers,  44. 

payment  of  rent  of  another  under  distress,  44. 

payment  by  tenant  of  charges  on  land,  44. 

payment  compelled  by  wrong  or  fraud,  45. 

payments  from  which  no  contract  implied,  46. 

payment  must  be  of  money  or  equiralent,  46. 
money  paid  for  illegal  purpose,  402. 
money  paid  as  consideration  of  illegal  contract,  407. 
interest  not  recoverable  upon  implied  debt  for,  584. 

MOVBT  BBCEITBD. 

contract  implied  from  money  received  for  use  of  plaintiff,  47. 
money  of  plaintiff  obtained  by  wrong  or  fraud,  48. 
money  derived  from  goods  obtained  by  wrong  or  fraud,  50. 
money  obtained  by  duress  to  the  person  or  property,  52. 
money  obtained  by  oppression,  54. 
money  obtained  by  compulsion  of  legal  process,  54. 
money  obtained  by  extortion,  57. 
money  obtained  under  a  mistftke,  57. 

under  mistake  of  law,  59. 
money  paid  for  consideration  which  has  failed,  60. 

partial  failure  of  consideration,  62. 
money  paid  under  illegal  contract,  64. 

may  be  recovered  while  contract  rgmains  executory,  64. 
not  after  contract  is  executed,  66. 

except  by  person  not  in  pari  deUeto,  66. 
what  is  equivedent  to  receipt  of  money,  67. 
interest  not  recoverable  upon,  584. 
assignment  of  debt  for  money  received,  609. 
Month. 

whether  lunar  or  calendar  month,  118,  446. 
in  general  means  lunar,  unless  context  requires  calendar,  118,  446. 
]^  v^  usage  admissible  to  show  which  intended,  118,  446. 

in  mercantile  instruments  means  calendar,  446. 
in  Acts  of  Parliament  means  calendar  by  statute,  446. 
in  ecclesiastical  matters  means  calendar,  447. 
MOBAL  Fbaud,  187.     See  Fraud. 
MoBAL  Obligation. 

discharge  of  moral  obligation  of  another  raises  no  implied  contract,  27, 46. 
-    necessaries  supplied  to  child  cannot  be  charged  to  father  unless  ordered,  27. 
promise  to  perform  moral  obligation  not  binding  without  valid  considera- 
tion, 815. 

MOBTOAGE. 

equity  of  redemption  is  an  interest  in  land  within  Statute  of  Frauds,  132. 
equitable  mortgage  is  not  within  the  Statute,  132. 
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MOBTOAOS — continued. 

agreement  to  make  equitable  mortgage  is  witbin  the  Statute,  183. 
relief  in  equity  against  forfeiture  of,  447. 

mortgage  payable  by  instalments,  the  whole  to  be  paid  on  de&ult,       re- 
lief agalnat  default,  580. 
mortgage  to  be  discharged  by  smaller  sum  on  fixed  day,  no  relief  against 

de&ult,  580. 
proTiflO  for  increase  of  rate  of  interest,  if  not  punctually  paid,  680. 
for  reduction  of  rate,  if  punctually  paid,  581. 
when  relief  granted  against  higher  rate,  581. 
interest  recoverable  on  as  damages,  where  not  expressly  oorenanted,  586. 
Mutual  Credits. 

set-off  of  mutual  credits  with  banbrupt,  553. 
what  are  mutual  credits,  554.    See  Set-off. 
Mutual  Dbbts. 

set-off,  546.    See  Set-off. 
Mutual  Pbomibbs. 

dependent  and  independent,  85,  844>.    See  Protniee. 
when  performance  a  condition  precedent,  85,  344. 

NBCB88ABIE8. 

contracts  of  infant  for,  232.     See  Infant. 

what  are  necessaries,  232. 

securities  given  by  infant  for,  23  k 
father  not  liable  for  neceseariee  supplied  to  child  unless  ordered  by  him,  27. 
when  wife  may  pledge  husband's  credit  for,  246.     See  Huebctnd  and  Wife. 
supplied  to  lunatic,  247.     See  Insanity. 
supplied  to  person  during  intoxication,  249. 

I^EOBSSITT. 

circumstances  of,  creating  agency,  267.   • 
master  of  ship,  267. 

acceptance  or  payment  of  bill  tupra  prote$t,  267. 
husband  refusing  to  maintain  wHe,  2i57. 
Negotiatiokb. 

preliminary  to  contract  immaterial,  unless  included  in  it,  16. 

or  unless  amounting  to  fraudulent  representations,  17.    See  Fraud. 
Notice. 

promises  conditional  upon  notice,  338. 

when  notice  a  condition  precedent,  339. 
notice  of  indorsement  not  necessary  to  charge  acceptor  or  maker  of  bill  or 

note,  340. 
notice  of  dishonour  necessary  to  charge  drawer  or  indorser,  340. 
contracts  determinable  by  notice,  421,  443. 

tenancy  from  year  to  year  determinable  by  six  months'  notice  to  quit, 

421,443. 
contracta  of  service,  421,  443. 

hiring   of  domestic  servant  determinable  by  month's  notice,  422, 
443. 
constructive  notice  that  representation  is  &]3e  not  sufficient  to  establish 
fraudulent  intention,  188.     See  Fraud. 
or  to  avoid  effect  of  relying  upon  the  representation,  191. 
notice  to  debtor  necessary  to  complete  title  of  assignee  of  debt,  603.    See 
Assignment. 
notice  to  one  of  joint-debtors  or  co-trustees,  604. 
priority  of  subsequent  assignee  with  notice,  604. 
until  notice,  debt  is  in  order  and  disposition  of  the  assignor,  604, 
650. 
purchaser  of  land  bound  by  notice  of  covenants  affecting  it,  616. 

constructive  notice  sufficient  to  bind  him,  614. 
purchaser  affected  with  notice  of  vendor's  title,  616. 
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OBLIGhATIOK. 

meanings  of  the  term,  3,  82.    See  Moral  Obligation, 

OVTEB. 

of  oontmct,  12. 

acceptance  of,  12, 13. 

yananoe  between  offer  and  acceptance,  14. 

continuance  o^  17. 

by  letter,  18. 

rerocation  of,  20. 

by  death,  22. 
refaaJ  of;  22. 
not  assignable,  23,  602. 
in  writing,  accepted  by  parol,  102. 

is  sufficient  note  of  contract  within  Statute  of  Frauds,  102,  150. 
in  writing  signed  before  acceptance,  is  sufficient  note  within  the  Statute, 
143. 
Opfbnceb. 

contracts  for  commission  of,  illegal,  382. 
compounding  offences  illegal,  383. 

prosecution  for  perjury,  383. 
for  assault,  384. 
for  nuisance,  384. 

petition  for  bribery,  384. 
money  paid  to  compound  prosecution,  when  recoTerable,  408. 
Otfiob. 

fees  obtained  by  usurpation  of,  how  recorerable  by  party  entitled,  60' 

gratuities  giren  to  usurper  of,  not  recoyerable,  50. 
illegiu  and  excessire  fees  obtained  by,  recoverable,  57* 
persons  jointly  filling,  must  act  jointly,  212. 
traffic  in  pubhc  offices  illegal,  381. 

contracts  for  sale  of,  381. 

contracts  for  resignation  of,  382. 

OPPBB88ION. 

money  obtained  by,  when  recoverable,  54,  67. 
Obdeb. 

payment  by  debtor  according  to  creditor's  order,  482. 
effect  of  order  by  creditor  upon  debtor  in  assigning  the  debt,  603,  610. 
See  Aui^mmetU. 
when  it  amounts  to  a  bill  of  exchange,  603,  610. 
bills  and  notes  payable  to  order,  611.    See  AtsignmetU» 

Pabent. 

not  liable  for  necessaries  supplied  to  chUd,  unless  ordered  by  him,  27. 
Pabol. 

parol  contracts,  97. 
meaning  of  term,  98  (a). 

parol  evidence  in  variance  of  written  contract,  103.     See  Writing. 
when  contract  in  writing  may  be  altered  or  discharged  by,  414. 
contract  within  Statute  of  Ifrauds  cannot  be  altered  or  in  part  waived  by, 
415. 
whether  it  can  be  wholly  waived  by,  416. 
bills  and  notes  may  be  discharged  by  parol  waiver,  418. 
contract  under  seal  cannot  be  altered  or  discharged  by  parol  agreement, 
41o. 

parol  license  no  excuse  for  breach,  418. 

condition  precedent  to  covenant  cannot  be  discharged  by  parol,  419. 
parol  agreement  in  variance  of  deed  mav  be  binding,  420. 
and  may  be  ground  of  equitable  derence,  421. 
right  of  action  cannot  1)6  released  by  parol,  498. 
effect  of  parol  release  in  equity,  499. 
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pABTIBfl. 

number  of  parties,  210. 

contract  must  inrolre  two  parties,  210. 
contracts  defectiye  for  want  of  promisee,  210. 
joint  contracts,  212. 
joint  debtors,  218. 

must  all  be  sued,  213. 
plea  in  abatement  of  non-joinder,  213. 
iudgpnent  and  execution  against,  214. 
liabilitj  of  survivor  of,  215. 
joint  creditors,  215. 

must  all  join  in  suing,  215. 

effect  of  omitting  joint-creditor  as  plaintiff,  215,  216. 
right  of  survivor  of,  216. 
parties  contracting  severally  respecting  same  matter,  216. 
joint  and  several  contracts,  217. 

construction  of  contracts  as  to  joint  and  several  parties,  218. 
as  to  joint  and  several  liability,  218. 
as  to  joint  and  several  rights,  218. 

contracts  construed  according  to  the  interests  of  the  parties,  218. 
payment  to  one  of  joint-creditors  or  by  one  of  joint-debtors,  486.    Sea 

Payment. 
rights  of  joint  and  several  parties  as  between  themselves,  220. 
contract  affects  parties  only,  221. 

exception  as  to  cx>ntract  by  agent  on  behalf  of  principal,  222. 
who  are  the  parties  to  a  contract,  228. 
contracts  expressly  inter  partes,  228. 
designation  of  parties  by  description,  224. 
deeds  poll,  224. 

parties  entitled  by  statutes,  225. 
extrinsic  evidence  necessary  of  identity  of  parties,  to  written  contract,  119. 
when  evidence  admissible  to  show  that  party  is  agent,  119,  225.    Soo 
Principal  and  Agent. 
Pabtnbbb. 

authority  of  one  partner  to  bind  the  others,  277. 
how  far  participation  in  profit  renders  a  person  liable  as  partner,  277. 
partnerships  excluding  agency  of  partners,  277. 
revocation  or  restriction  of  partner's  authority,  278. 
dissolution  of  partnership,  279. 
retirement  of  partner,  279,  287. 
notice  in  Gkzette,  279. 
contracts  by  partner  in  fraud  of  partnership,  279. 
authority  limited  by  purposes  of  the  partnership,  279. 
authority  as  to  bills  and  notes,  280. 

names  of  partners  may  be  used  or  name  of  firm,  280. 
bills  negotiated  by  partner  in  ft^ud  of  partnership,  282. 
bill  given  by  partner  for  separate  debt,  282. 
partner  can  bind  his  co-partners  jointly  only  and  not  severally,  281. 
mfant  partner,  how  far  bound,  229,  231. 
payment  to  one  of  partners,  4<86. 
transfer  of  debts  upon  change  in  firm,  611. 
account  stated  respecting  baUnpe  of  account  between  partners,  73. 
Pawnhbokeb. 

act  regulating  contracts  of,  392. 
cannot  recover  money  lent  contrary  to  the  Act,  892. 
lien  of,  893. 
Payment. 

in  performance  of  contract,  471. 
in  8ati<«faction  of  breach,  471. 
after  action  brought,  472. 
of  debts  by  bond  or  covenant,  473. 
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payment  post  diem,  4nZ. 
transactions  equivalent  to  payment,  474. 
payment  of  smaller  sum  than  debt,  474. 
setting  off  cross  items  in  account,  475. 
bill  or  note  taken  for  the  debt,  476. 
goods  taken  in  payment,  481. 
payment  according  to  direction  of  creditor,  482. 
receipt  given  by  creditor,  483. 
receipt  under  seal,  486. 
to  and  by  whom  payment  may  be  made,  486. 
to  one  of  joint-creditors,  486. 
trustees,  486. 
partners,  486. 
executors,  486. 
assignees  of  bankrupt,  486. 
by  one  of  joint-debtors,  487. 
by  an  agent,  487. 
by  a  stranger,  487. 
to  an  agent,  488. 
appropriation  of  payments,  491.    See  Appropriation. 
by  the  debtor,  491. 
by  the  creditor,  494. 
bylaw,  496. 
payment  in  written  contract  |>rtm^/a0»e  means  cash,  118. 

usage  of  trade  as  to  credit,  113. 
payment  of  part  of  debt  or  interest  takes  debt  out  of  the  Statutes  of 

limitation,  536,  539.     See  Limitationa. 
part  payment  of  price  takes  sale  out  of  the  Statute  of  Frauds,  161.     See 
Frauds,  Statutes  of, 
PATimrT  nnx)  Cofbt. 

of  principal  and  interest  due  on  bond,  83,  575. 
must  accompany  plea  of  tender,  453. 

PiVALTT. 

whether  sum  payable  on  breach  of  contract  is    penalty  or  liquidated 
damages,  573.    See  Damages.  ' 

relief  a^punst  penalty  for  breach  of  contract,  82, 575.  See  Bond ;  Damages, 
statute  imposing  penalty  impliedly  prohibits,  376. 
statutory  regulations  of  trade  enforoied  by  penalty,  393. 
contracts  contrary  to  such  relations  Toio,  393. 
limitation  of  actions  for,  by  mformer,  523. 

by  party  griered,  523. 

under  a  bye-law,  523. 

PXBVOBJUirCB. 

discharge  of  contracts  by,  435. 

tender  of,  435. 

must  accord  with  the  terms  of  the  contract,  435. 

of  contract  to  pay  money,  436. 

payment  in  satisfaction,  436. 

transactions  equivalent  to  payment,  437. 
of  contracts  for  sale  of  goods,  437. 

aa  to  quantity  and  quality  of  goods,  437.    See  PaymeiU. 
of  contract  for  safe  of  land,  439. 

as  to  title,  439. 

as  to  description  of  land,  439. 
time  of,  440. 

where  no  time  expressly  appointed,  443. 

construction  of  contracts  as  to  time,  444. 

meaning  of  terms  "forthwith",  etc.»  used  in    contracts,     44.    8oe 
Words. 
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Pbbfobillkce — eontimted, 

relief  in  equity  against  lapse  of  time,  4i7. 

where  time  is  of  the  essence  of  the  contraot,  448. 
place  of,  448. 

duty  of  debtor  to  seek  creditor,  448. 
when  the  creditor  u  abroad,  450. 
of  condition  precedent,  350. 

partial  performance  ot,  350. 
excuses  of  performance  of,  351,  352. 
pleading  performance  and  excuses  of  performance  of,  353. 
Fhsasss. 

used  in  contracts,  meaning  of.    See  Words. 
Flacb. 

place  for  performance  of  contract,  448. 
where  no  place  appointed,  debtor  bound  to  find  creditor,  448. 
under  bonds,  448. 
mortgages,  449. 
covenant  to  pay  rent,  449. 
rent  resenred  payable  on  the  land,  449. 

must  be  demanded  on  the  land  before  re-entry  for  forfeiture, 
449. 
bills  and  notes,  450. 

when  made  payable  at  a  particular  place,  450. 
compositions  with  creditors,  450. 
debtor  excused  from  tender,  if  creditor  abroad,  450. 
not  under  foreign  contracts,  450. 
Post. 

offer  to  be  accepted  by  return  of  post,  17. 
offer  by  letter,  by  what  poet  to  be  accepted,  18. 
contract  complete  on  posting  acceptance,  18. 
delay  of  acceptance  in  post,  19. 
payment  of  money  by  post,  482. 
by  post-office  order,  482. 

POWXB  OF  AtTOBNBT. 

necessary  for  execution  of  deed,  265. 
joint  and  several,  how  exercised,  284. 
deed  must  be  made  and  executed  in  name  of  principal,  286. 
attorney  executing  in  his  own  name,  285. 
when  revocable,  287. 
revoked  by  death  of  principal,  288. 
of  Bank  of  England,  requires  notice  of  death,  288. 
Pabssktment. 

of  bill  for  payment,  necessary  to  charge  drawer  or  indoner,  840. 
of  check  on  banker,  reasonable  time  for,  479,  480. 

consequences  of  neglect  of,  479,  480. 
Pbivcipal  Ain>  Agbnt. 

contracting  by  agent,  264. 
appointment  of  agent,  265. 

modes  of  appointing,  265. 

power  of  attorney,  265. 

when  writing  required,  266. 

implied  authority,  266. 

authority  arising  fi^>m  necessity,  267. 

ratification  of  assumed  authority,  268. 
extent  of  authority,  270. 

construction  of  written  authority,  270. 
power  of  attorney,  270. 

general  and  particular  agents,  271. 
general  authority,  271. 
particular  authority,  273. 
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factor,  274. 
broker,  275. 
del  credere  agent,  276. 
partner,  277. 
master  and  Berrant,  283. 
execution  of  agency,  284. 
joint  authorities,  284. 
powers  of  attorney,  285. 
delegation  of  authority,  285. 
rerocation  of  authority,  286. 

authority  coupled  with  interest  irreyocable,  286. 
when  notice  of  reyocation  necessary,  287. 
reyocation  by  death,  288. 
construction  of  contracts  as  to  whether  the  principal  or  the  agent  is  the 
actual  party,  289. 
in  contracts  under  seal,  290. 
in  simple  contracts  in  writing,  290. 
contracts  with  brokers,  292. 
partners,  292. 
solicitors,  292. 

bills  of  exchange  and  promissory  notes,  293. 
extrinsic  eyidence  of  agency  not  admissible  to  discharge  party 
from  written  contract,  294. 
in  contracts  not  in  writing,  295. 

contracts  with  foreign  principal,  295. 
sales  by  auction,  296. 
contracts  with  carriers,  296. 
liability  of  principal  on  contract  made  by  ag^t,  296. 

extrinsic  eyidence  of  agency  admissible  to  charge  principal  on  written 
contract,  297. 
exception  with  bills  and  notes,  297. 
and  contracts  under  seal,  297. 
condition  tliat  principal  is  not  prejudiced  by  being  charged,  299. 
charging  principal  discharges  agent,  800. 
right  of  principal  on  contract  made  by  a^ent,  800. 

extnnsic  eyidence  of  agency  admissible  to  entitle  principal  on  written 
contract,  302. 
exception  as  to  bills  and  notes  and  contracts  under  seal,  302. 
condition  that  other  party  is  not  prejudiced  by  principal  suing,  303. 
claim  of  principal  discharges  liability  to  agent,  304. 
contract  by  party  as  agent  who  is  himself  the  principal,  805. 

where  another  person  is  named  as  principal,  306. 
contract  made  by  agent  for  another,  without  authority,  307. 

implied  warranty  by  agent  of  his  assumed  authority,  307. 
payment  by  agent,  487. 

to  agent,  488. 
authority  of  agent  to  receiye  payment,  488. 
imports  payment  in  money  only,  490. 
Pbinoifal  and  SrBBTT.    See  Chtarantee. 

FSINTINa. 

statutory  regulations  of,  394. 

printer  cannot  recoyer  for  printing  unless  he  has  complied  with,  394. 
printer  cannot  recoyer  for  printing  libellous  or  immoral  work,  400. 
Pbisonbb.    See  Imprieonmeni. 

of  war,  contracts  of,  396. 
Process. 

money  obtained  under  legal  process  not  recoyerable  while  process  stands,  55. 

under  colour  of  legal  process,  55. 
remedy  by  setting  aside  or  amending,  55. 
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Pbomibb. 

what  oonBtitutot,  9. 

promiasory  expressions  not  intended  to  be  binding,  9. 
oonsidermtion  for,  10,  809.     See  Consideration. 
gratuitons  promise,  13,  84,  31C. 
absolute  and  conditional  promises,  332. 
condition  precedent,  333. 
condition  subsequent,  333. 
promise  conditional  upon  lapse  of  time,  333. 
upon  ^  certain  event,  33 1. 
upon  an  uncertain  event,  334. 
upon  the  will  or  act  of  the  promisor,  335. 
upon  an  act  of  a  third  party,  336. 
upon  request  or  demand,  337. 
upon  notice,  338. 
construction  of  contracts  as  to  conditions  precedent,  841. 
dependent  and  independent  promises,  344.   . 

rules  deriyed  m>m  the  time  of  performance  of  the  promisoB,  345. 
rules  derived  from  the  matter  of  the  promises,  347. 
performance  of  conditions  precedent,  350. 
excuses  of  performance,  351. 

pleading  performance  and  excuses  of  conditions  precedent,  852. 
alternative  promises,  353. 

right  of  election  of  alternative,  354. 
election  once  made  is  irrevocable,  355. 
notice  of  election,  356. 
impossibility  of  alternative,  356,  371. 
Pbokisbobt  Notb.    See  Bill  of  Exchange, 
payable  to  maker  or  order,  210. 
to  uncertain  payee,  211. 
on  demand,  recoverable  without  demand,  454. 
amount  may  be  tendered  before  demand,  455. 
statute  of  limitation  runs  from  date  of,  455,  527. 
statute  placing  promissory  notes  on  same  footing  with  biUs  of  exchange, 
612. 
Pbobpectus. 

of  companies,  when  fraudulent,  183,  192. 

shareholder  induced  to  take  shares  by,  192. 
purchase  of  shares  induced  by,  192. 

implied  promise  to  pay,  38. 
Quht  Pobbxssiok. 

covenant  for,  runs  with  land,  620. 

damages  for  breach  of  covenant  for,  596. 
Qui  tam  Action. 

limitation  of,  523. 

money  paid  to  compound,  67,  408. 

Bailwat. 

offer  of  contract  in  published  time-tables,  13. 

debt  for  luggage  carried  by  excursion  train,  30. 

contracts  by  railway  company,  ultra  vtr«t,  259. 

bonds  to  secure  loan  in  excess  of  borrowing  powers,  259. 

bonds  given  for  debt  of  contractor,  259. 

company  has  no  power  to  accept  bills,  259. 

powers  of  directors,  260. 

contracts  by  directors,  261 . 

contracts  by  promoters  of  company,  264. 
Bavbom  Bill. 

made  illegal  by  statute,  896. 


INDEX.  689 

BlTITTCATTOir. 

of  assumed  authority  of  agent,  268. 

of  sigoature  of  agent  within  Statute  of  Frauds,  152, 268. 

of  contract  made  during  infiincy,  229. 

must  he  in  writing  signed  bj  party,  229. 

cannot  he  made  hy  agent^  229,  265. 
by  husband  of  contract  of  wife,  246. 
of  unauthorized  or  informal  contract  on  behalf  of  company,  263. 

BbAL  ESTiTK. 

ooTenants  annexed  to,  615.    See  CovenanU  ruuninff  with  Land. 
effect  of  judgment  in  charging,  93. 

remedies  against  heir  and  devisee,  687.     See  ffeir  ;  Detfisee. 
made  assets  for  payment  of  debts,  87,  638. 
See  S<iie  of  Land, 
Reabonablb. 

promise  must  be  reasonably  practicable,  357. 

and  reasonably  certain,  857. 
3ale  not  stating  price  imports  a  reasonable  price,  147. 
contract  not  stating  time,  imports  a  reasonable  time  for  performance, 

443. 
forbearance  for  reasonable  time,  324. 
eyidenoe  admissible  to  show  what  is  a  reasonable  time  or  reasonable  price, 

120. 

BXCEIFT. 

effect  of  receipt  as  admission,  483. 

evidence  admissible  to  contradict  or  explain,  483. 

by  one  of  sereral  trustees  or  partners,  483. 

receipt  of  premium  in  policy  of  insurance,  484. 

stamp,  484.  « 

right  of  debtor  to  demand  stamped  receipt  after  payment,  469,  484. 

receipt  under  seal,  486. 

receipt  of  consideration  in  deed,  486. 
receipt  indorsed  on  deed,  485. 
Begogkizakob,  95. 
Bboobd. 

what  it  is,  88. 

effect  o^  in  eridence,  89,  92. 

how  prored,  89. 

enrolment  of^  89. 

courts  of, 89  (a). 

contracts  of,  89. 

of  judgment,  89.     See  Judgment. 

BbDUOTION  IBTO  FOS8E88IOK. 

by  husband  of  wife's  chose  in  action,  633. 
by  assignees  of  bankrupt  husband,  635. 
BErnsAL. 

of  offer  of  contract,  22. 

to  pay,  after  tender,  453. 

to  perform  contract,  when  equivalent  to  breach,  462. 

when  not  accepted  as  breach,  463. 

may  be  retracted  before  acceptance,  464. 

waives  conditions  precedent,  464. 
Beleasb. 

of  contract  before  breach,  497.     See  RescUsion. 
of  right  of  action  for  breach,  497. 

must  be  under  seal,  498. 

requires  no  consideration,  498. 

operates  in  estoppel,  498. 
discharge  of  bills  and  notes  by  parol  waiver,  499. 
effect  or  parol  release  in  equity,  499. 

2    Y 
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Beleasb — continued, 

conditional  release,  499. 

construction  of  release,  600. 

of  one  of  co-debtors,  600. 

reserving  right  against  co-debtors,  501. 

by  one  of  co-creditors,  602. 

in  fraud  of  third  party,  602. 

by  one  co-creditor  in  fraud  of  the  others,  602« 
by  trustee  in  fraud  of  ceMtui  que  trusty  602. 
replication  of  fraud  to  plea  of  release,  603. 

obtained  by  fraud  on  releasor,  608. 

coyenant  not  to  sue,  when  equivalent  to  release,  604.    See  Covemami  mot 
to  sue.  ^ 

Kent.    See  Lease, 
Befaib. 

covenant  to,  runs  with  the  land,  618. 

covenant  to,  conditioned  upon  lessor  finding  material  or  putting  in  repair, 
343. 

accidental  fire  does  not  excuse  covenant  to,  863. 

covenants  to,  excepting  fire  and  tempest,  866. 
Rbpresektatiok. 

contracts  induced  by  false  and  fraudulent,  181.    See  tk^amd. 

contracts  conditional  upon  truth  of,  198.    See  Fraud. 
Bequest. 

executed  consideration  requires  previous  request,  28. 

request  implied  in  law  from  acceptance  of  consideration,  23. 

contracts  arising  from  consideration  executed  upon  request,  24. 

money  paid  upon  request,  40. 

when  request  implied  in  law,  41. 

promises  conditional  upon  request,  337.    See  Demand, 
Bescissiok. 

of  contract  before  breach  by  agreement,  413,.  497. 

requirements  of  new  agreement  rescinding  contract,  414. 

agreement  rescinding  contract  in  writing,  414. 

agreement  rescinding  contract  within  Statute  of  Frauds,  416. 

waiver  of  bills  and  notes,  418. 

rescinding  contracts  under  seal,  418. 

contracts  reserving  option  to  rescind,  421. 
Bebtbaint  of  Mabriage. 

contracts  in  restraint  of  marriage,  898. 

contracts  to  procure  marriage,  398. 

separation  deeds,  898« 

contracts  concerning  proceedings  in  Matrimonial  Court,  899. 
Bbstbaivt  ot  Tbabb. 

contracts  in  restraint  of  trade,  how  far  legal,  387. 

reasonable  restraint  allowed,  388. 

what  restraint  is  reasonable,  888. 

restrictions  as  to  space,  388. 
how  measured,  892. 

restrictions  as  to  time,  389. 

restrictions  held  reasonable  in  particular  trades,  890. 
Bevocation. 

of  offer  of  contract,  20.     See  Offer. 

of  authority,  286.    See  Principal  and  Agent, 

authority  coupled  with  interest  irrevocable,  286. 
notice  of  revocation,  when  necessary,  287. 
by  death,  288. 

revocation  by  husband  of  wife's  authority  to  pledge  liis  credit,  248,  241. 
Bewabd. 

contract  by  advertisement  offering,  18. 
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&10HT8. 

rights  to  thifigs,  1. 

against  persons,  2. 
ex  eontraetu  and  ex  delicto^  3. 
of  action,  6. 

of  action  for  breach  of  contract,  460. 
how  discharged,  466. 

Salb  oh  Goods. 

Statute  of  Frauds  as  to  sale  of  goods  of  ralue  of  £10, 137. 

what  are  goods  within  the  statute,  138. 

contracts  for  work  in  making  goods,  138. 

sale  uf  several  articles  in  one  contract,  140, 160. 

acceptance  of  goods  within  the  statute,  153.     See  Frauds^  Statute  of. 
bought  and  sold  notes,  275.    See  Broker. 
sale  of  goods  to  be  paid  for  by  bill,  112,  333,  585. 
sale  of  goods  to  be  paid  in  cash,  112, 113. 
usage  of  trade  as  to  credit,  113. 
usage  of  trade  as  to  time  of  delivery,  112. 
sale  conditional  on  arriyal  by  ship,  341. 
sale  impliedly  conditional  upon  existence  of  the  goods,  360. 
sale  of  specific  goods  with  warranty,  198.    See  Warranty. 
sale  of  goods  by  description  of  kind  and  quality,  199. 
selling  chattel  with  latent  defect,  185. 

with  patent  defect,  186. 
effect  of  fraud  in  sale  of  goods,  195,  196.    See  Fraud. 
readiness  to  deliyer,  a  condition  precedent  on  part  of  seller,  347. 
readiness  to  pay,  a  condition  precedent  on  part  of  buyer,  347. 

actual  t^der  of  goods  or  money  not  a  condition  precedent,  347. 
performance  of  the  contract  by  deliyery,  437. 

as  to  quantity  of  goods,  437. 

as  to  quality  of  goods,  438. 
sale  by  sample,  438. 

as  to  time  of  dehrery,  442. 
damages  for  not  paying  price,  589. 

when  interest  on  price  recoyerable,  584,  585,  589. 

breach  of  warranty  may  be  shown  in  reduction  of  price,  589. 

special  damages  for  breach  of  warranty  not  allowed  in  reduction  of 
price,  589. 
damages  for  not  accepting  goods,  589. 

measured  by  market  price  at  time  for  acceptance,  5891 
damages  for  not  deliyering  goods,  590. 

measured  by  market  price  at  time  for  delirery,  590. 

where  there  is  no  market,  591. 

special  damage  recoverable,  572. 

loss  of  profits  on  resale  when  recoverable,  591. 
Salb  OB  Land. 

sale  of  land  within  Statute  of  Frauds,  131.     See  Frauds^  Statute  of. 
what  acts  of  vendor  and  purchaser  are  conditions  precedent  on  their  parts, 

846. 
stipulations  in  contract  giving  option  to  rescind,  422. 
performance  of  contract,  439. 

as  to  title  required,  439.  ' 

as  to  land  to  be  conveyed,  429. 
damages  recoverable  for  de&ult  in  making  title,  595. 

costs  of  investigating  title,  595. 

deposit  money  and  interest,  595. 

costs  of  suit  ror  specific  performance,  596. 

loss  of  bargain,  596. 
relief  in  equity  against  delay  in  completing,  447. 
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Sals  op  Land — continued. 

where  time  ia  of  the  essence  of  the  contract,  448. 
death  of  vendor  or  purchaser  before  completion,  640. 

effect  in  equity  as  between  heu:  and  executor  of  deceased,  641. 
Sample. 

when  acceptance  of,  satisfies  Statute  of  Frauds,  159. 
under  sale  by,  goods  delivered  must  agree  with,  43S. 
Seal. 

contracts  under  seaL  76. 
of  deed,  77.    See  Deed, 
of  corporation,  260.     See  Corporation. 
Sip  ABATE  Pkopebtt. 

of  married  woman  in  equity,  238. 

her  power  of  chaiging  it  by  contracts,  238. 

contracts  in  writing  presumed  to  charge  separate  estate,  238. 
married  woman  may  be  taken  in  execution  in  respect  of,  681. 
Sepabatiok. 

between  husband  and  wife,  by  agreement,  236. 
judicial  separation,  237. 

effect  of  on  contracts  and  capacity  of  wife,  287. 
separation  deed,  when  legal,  398. 
Sebyant.    See  Matter  and  i&rvant. 
Set-opp. 

no  right  of  set-off  at  common  law,  545. 

set-off  in  equity,  545. 

statutes  of  set-off,  545. 

set-off  ayailable  by  plea  only,  546. 

not  available  to  reduce  amount  of  tender,  546. 
or  to  discharge  lien  on  property,  547. 
is  not  obligatory,  547. 
must  be  due  at  time  of  action  brought,  547. 
what  debts  may  be  set  ofl^  547. 

claims  for  unliquidated  damages,  548. 

claims  which  may  be  framed  either  for  debt  or  damages,  549. 
claims  partly  for  debt  and  partly  for  damages,  459. 
debt  bured  by  Statute  of  Limitations,  550. 
debt  discharged  by  bankniptcy,  650. 
debt  discharged  by  execution,  550. 
debts  must  be  mutual,  550. 

joint  and  several  debts,  650. 

action i)roueht  by  all  persons  in  whom  right  supposed,  551. 
debts  to  or  from  husband  and  wife,  551. 
debts  to  or  from  executors,  551. 
debts  to  or  from  testator  or  intestate,  552. 
debts  to  or  from  bankrupt,  552. 
debts  to  or  from  companies,  552. 
debts  to  or  from  trustee,  553. 
set-off  of  mutual  credits  with  bankrupt,  553. 

what  are  mutual  credits,  554. 
set-off  against  agent,  when  a  defence  to  action  by  principal,  803. 
payment  by  set-off  of  cross  items  in  account,  475. 
Seteeal  Contbaots,  216.     See  Parties, 
Shabeb. 

in  company  holding  land,  not  an  interest  in  land  within  Statute  of  Frauds. 

132. 
in  company,  not  goods  within  the  statute,  138. 
damages  for  not  accepting  shares  sold,  589  (e). 
damages  for  not  delivering  shares  sold,  590  (c). 
in&nt  shareholder,  liability  of,  227,  231. 
Sbip.    Bee  Bill  of  Lading ;  Charierparttf ;  Insurance, 
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Shopman. 

authority  of,  to  receive  payment,  489. 
Signing. 

of  deed,  when  neceesary,  76. 
of  written  agreement,  106. 

signing  conditionally,  106,  108. 
signing  not  required  except  hy  statute,  106. 
attestation  of  signature,  107. 
what  sufficient  to  satisfy  Statute  of   Frauds,    148,  149.    See  Frauds, 

Statute  of. 
deed  does  not  require  signing  within  the  Statute,  148. 

SOfPLB  CONTSACTS. 

arising  from  agreement,  7.    See  Agreement, 
form  of,  11. 

express  and  implied,  11. 
in  writing,  12,  97. 

implied  in  law,  7,  88. 
SinroouNo. 

sale  of  goods  for  the  purpose  of,  401. 
Spbcialtt,  82.    See  Deea. 
Spboipic  Fespobxancb. 

of  contract  in  equity,  notwithstanding  breach,  460. 

of  contract  within  Statute  of  Frauds,  after  part  performanoe,  176. 

of  agreement  entered  into  by  mistake,  170. 

of  agreement  incorrectly  drawn  up,  174. 

of  written  agreement  with  variation,  175. 

of  condition  of  bond,  84. 

of  contract  with  fixed  sum  payable  on  breach,  577. 

contracts  with  option  to  pay  money  instead  of  performance,  577. 

contracts  obtained  by  imposition,  205. 

contracts  obtained  by  threats,  undue  influence  or  oppression,  209. 

contracts  made  without  consideration,  380. 

contracts  made  with  lunatic,  548. 

contracts  made  during  intoxication,  249. 

contracts  made  with  infiint,  231. 
Spibits. 

sale  of,  regulated  by  statute,  393. 

bill  given  for  spirits  sold  contrary  to  the  statute,  410. 
Staxbholdbb. 

money  deposited  with,  upon  illegal  wager,  when  recoverable,  65,  407. 
Stamp. 

alteration  in  instrument  rendering  new  stamp  necessary,  480. 
Statutb. 

merchant  and  staple,  95. 

debts  created  by,  96. 

contracts  illegal  by,  376. 

effect  of  statute  imposing  penalty,  376. 
Statutb  op  Frauds.    See  Fraude. 
Statutb  op  Limitation.    See  lAmitaiion. 
Stock. 

wagers  on  price  of  public  stock,  381. 

authority  of  brokers  employed  on  Stock  Exchange,  272. 
Substitutbd  Contbact.    See  Seeciesion, 
SuBBTY.     See  GhuaraiUee, 

Tbnanot.    See  Lease. 

of  land,  contracts  concerning,  within  Statute  of  Frauds,  131.    See  Frauds^ 

Statute  of, 
surrender  of  tenancy  at  will,  not  a  valid  consideration,  827,  829. 
determination  o(  by  notice  to  quit,  421. 
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TxyANT.     See  Leate. 
TsKDBB. 

plea  of  tender,  452. 

18  in  bar  of  action,  452. . 
continued  readiness  to  pay,  452. 

subsequent  demand  and^eftiaal,  453. 
payment  into  (Jourt  of  sum  tendered, -453. 
when  tender  is  to  be  made,  454. 

debts  payable  on  day  certain,  464. 

debts  of  indefinite  credit,  454. 
how  tender  is  to  be  made,  455. 

money  must  be  produced,  456. 

what  coin  or  paper  sufficient,  456. 

tender  in  bills  or  notes,  457. 
amount  to  be  tendered,  457. 

set*off  not  available  in  reduction  o£^  458. 
tender  to  part  of  claim,  458. 
tender  must  be  unconditional,  458. 

when  receipt  may  be  demanded,  459. 
to  and  by  whom  tender  to  be  made,  459. 
tender  duly  made  prevents  claim  for  interest,  587. 
Tbbxs. 

used  in  contracts,  meaning  of.    See  Words, 
Th&bats.    See  Duress, 

contract  induced  by,  206. 
money  obtained  by,  52,  207. 
Tin. 

time  of  performance  of  contract,  440. 

where  a  certain  space  of  time  is  allowed,  441. 

where  a  certain  place  fixed,  441. 

where  no  time  expressly  appointed,  443. 
construction  of  contracts  as  to  time,  444. 

meaning  of  terms"  directly,"  *' forthwith,**  "from  the  date,**  etc., 
444.    See  Words. 

"  month,"  when  a  lunar  or  a  calendar  month,  446. 

whether  old  or  new  style  used  in  lease,  104. 
relief  in  equity  against  lapse  of  time,  447. 

where  time  is  of  the  sssence  of  the  contract^  448. 

TiTLB. 

vendor  of  land  bound  to  make  good  title,  439. 

good  title  means  such  as  purchaser  would  be  compelled  in  equity  to  take^ 

489. 
stipulations  limiting  title  to  be  required,  439. 
damages  recoverable  against  vendor  for  not  making  good  title,  595. 

when  vendor  contracted,  knowizig  of  defect  in  title,  596. 
damages  for  breach  of  covenant  for  tiUe,  596. 
covenants  for  title  run  with  the  land,  619. 
Toll. 

illegally  taken,  debt  for,  57. 
Tbadb.     See  Restraint  of  Trade. 

statutory  regulations  of  particular  trades,  392. 
contra,ds  contnuy  to,  392. 

contracu  by  ^rsons  not  Hcensed  or  qualified  in  their  trade  or  busi- 
ness, 394. 
usage  of,  when  admissible,  110.    See  Usage. 
Trading  with  Enemy.    See  Enemy. 
Tbustes. 

Bcooimt  stated  by,  of  trust  money  received,  73. 
payment  to  one  of  trustees,  486. 
power  of,  to  give  receipts,  486. 
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Tbubtbs — continued, 

release  by,  in  fraud  of  eegiui  qtie  trust,  502. 
set-off  of  debts  bj  or  against,  658,  607. 
assignor  of  debt  as  trustee  for  assignee,  605'. 

TJNCEBTAnfTT.     See  Ambiguity. 

contract  void  for  uncertainty,  857. 

USAOS. 

of  trade,  contracts  upon  basis  of,  110. 

evidence  of,  when  aamissible,  110. 

to  annex  incidents  to  contract,  112. 
to  explain  meaning  of  words,  116. 

of  Stock  Exchange,  binds  party  employing  broker,  272. 

of  Lloyd's,  how  far  binding,  272. 
Usance. 

of  places,  as  to  payment  of  biUs  and  notes,  1 16. 
Ube  and  Occupation. 

of  land,  corporation  may  sue  or  be  sued  for,  256. 

Valuation. 

contracts  to  pay  upon  valuation  of  third  person,  836,  870.  ^ 

by  arbitration,  as  condition  precedent,  519. 
Value. 

adequacy  of,  in  consideration  immaterial,  311. 
in  accord  and  satisfaction  immaterial,  468. 
Vendor  and  Pubohasbb.    See  Sale  of  Land ;  TUle, 
VoLUNTABT  GoNTBAOT.    See  Consideration. 

not  binding  unless  under  seal,  10,  84,  810. 

not  enforced  in  equity  by  specific  performance,  830. 

Toluntary  payment  of  money,  not  recoverable,  46,  56. 

Waoebino  Contbagts.    See  Oaming. 
not  iUegal  at  common  law,  877: 

exceptions,  377. 
made  void  by  statute,  377. 
securities  for  money  payable  under,  878. 
securities  for  money  won  by  gietming,  878. 
wagCTing  policies  of  insurance,  879. 
wagers  on  price  of  public  stocks,  381. 
money  deposited  upon  illegal  wager,  when  recoTcrable,  65. 
Waiteb.     See  Resciuion  ;  ReUcue. 

parol  wairer  of  contract  in  writing,  414. 

of  contract  within  Statute  of  Frauds,  415,  416. 
of  bills  and  notes,  418,  499. 
of  contracts  under  seal,  418. 
War.    See  Enemy, 

contract  becoming  illegal  by  declaration  of  war,  397,  412. 
Wabbant  of  Attobnet. 

authority  to  enter  judgment,  89. 
defeasance  of,  82. 
statutory  regulations  as  to,  90. 

jurisdiction  of  court  to  restoiin  execution  under,  to  just  amount,  580. 
Wabbanty. 

in  contract  of  sale  of  goods,  198. 
fraudulent,  198. 
contract  conditional  upon,  199. 
of  goods  by  description,  199. 

breach  of,  does  not  entitle  buyer  to  rescind  the  sale,  63, 198. 
unless  warranty  fraudulent,  198. 
or  unless  option  to  rescind  stipulated  for,  421. 
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damages  for  breach  of  warranty  of  specific  chattel,  593. 
when  chattel  returned,  598. 
when  it  is  kept,  593. 

loss  of  profit  on  resale,  593.  < 

for  fraudulent  warranty,  594.  I 

for  not  deliTering  goods  answering  the  description  contracted  for, 

594.  ^  I 

breach  of  warranty  may  be  shown  In  reduction  of  damages  in  action  for 
price,  68,  589,  595. 
special  damage  for  breach,  cannot  be  shown  in  further  reduction, 
589. 
implied  warranty  by  agent  of  assumed  authority,  807. 
fraudulent  assumption  of  authority,  308. 

damages  reooverable  against  agent  for  breach  of  warranty  of  authority, 
598. 
Wkght. 

sale  of  goods  by  illegal  weight  or  measure,  393. 
WiFB.    See  Huahand  aiui  Wife:  Marriage. 
WiTNMS. 

conduct  money  paid  to,  after  countermand  of  attendance,  reoorerable,  61. 
when  necessary  to  call  attesting  witness,  107. 

WOBDB. 

when  evidence  of  usage  admissible  to  explain,  116. 
meaning  of  terms  used  in  or  connected  with  contracts : — 
'  more  or  less ',  *  about ',  118,  437. 

*  month ',  *  days*,  118, 446. 
•forthwith*,  343. 

*  usual  dispatch  *,  363. 

*  directly  *,  444. 

*  as  soon  as  possible  *,  444. 
'  immediately  on  demand ',  444. 
'  irom  the  date  *,  445. 

*  from  the  making  of  *,  445. 
•from*, 'until,*  446. 

'  Michaelmas  *  and  '  Lady  Bay '  whether  old  or  new  style,  104. 
'  reasonable  time  *,  *  reasonable  price  *,  121,  443,  444. 
'  liquidated  damages  *  and  '  penalty ',  577,  579. 

*  approval ',  835,  336. 

*  approved  bill*,  112. 
''under  protest  *,  459. 

WOBK. 

contracts  for,  in  making  goods,  when  within  Statute  of  Frauds,  138. 
Wbitino. 

contracts  in,  97. 

by  agreement  of  the  parties,  98. 
by  statute,  99. 

Statute  of  Frauds,  100, 124. 
Lord  Tenterden's  Act,  100. 
contained  in  several  documents,  101. 
partly  in  writing  and  partly  by  parol,  101. 
proposal  in  writing  accepted  in  terms,  102. 
contract  in  ¥n*iting  cannot  be  varied  by  extrinsic  evidence,  103. 
extrinsic  evidence  admissible  to  prove 

the  making  of  an  agreement  in  wiiting,  106. 

that  writing  was  signed  without  intending  to  contract,  107. 

that  contract  was  induced  by  mistake,  fraud  or  duress,  108. 

that  contract  was  signed  conditionally,  109. 

usages  of  trade,  110. 

to  annex  incidents,  112. 
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to  explain  terms,  116. 
to  identify  the  parties  and  the  matter  of  the  contract,  119. 
to  proYe  lUegaiitj,  123,  405. 
construction  of  written  contracts,  123.     See  Construction. 
mistake  in  reducing  agreement  to  writing,  172.    See  Mistake. 
alteration  or  discharge  of  written  contract  by  new  agreement,  414.     Sec 
Eescission, 
Wbono. 

distinction  between  wrong  and  breach  of  contract,  5. 

distinction  as  to  damages,  666. 
waiying  wrong,  and  claiming  on  implied  contract,  29,  48,  549,  563. 
contract  arising  upon  consideration  obtained  bj  wrong,  29. 
debt  for  money  obtained  by,  48. 
set  off  of,  or  against,  claim  for  wrong,  549. 
discharge  of,  by  bankruptcy,  563. 

Yeab. 

contract  not  to  be  performed  within  a  year,  within  Statute  of  Fraud:*,  135. 
See  IVauds,  SUUute  of. 
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16.  Not6(<i),  add: — In  re  Leeds  Banking  Co.,  (HowardPe  eaee)^  L.  Bep. 

1  Ch.  Ap.  561 ;  86  L.  J.  C.  42  ;  In  re  RolUng  Stock  Co.  of  Ireland 

(Shaekleford'eeaee),  L.  Bep.  1  Gh.  Ap.  567  ;  36  L.  J.  C.  818. 
16.  Note  (d)^  add :— See  Levy  v.  Oreen,  in  the  Exchequer  Chamber,  28  L.  J. 

Q.  B.  819. 
28.  Line  26  for  *<  defendant "  read  <'plainti£" 
44.  Note  (e),  add  i—Snglandy,  Mareden,  85  L.  J.  C.  P.  259 ;  L.  Bep.  1  G.  P. 

529. 
86.  Note  (d),  for  *'  Sect.  III."  read  «  Sect.  IV." 
96.  Line  19,  for  "  debts  "  read  "assets." 

121.  Note  (0),  add  :— Woody.  Frieetner,  L.  Bep.  2  Ex.  66 ;  36  L.  J.  Ex.  42. 

122.  Note  (5),  add:— Zy/tf  y.  Richards,  85  L.  J.  Q.  B.  214 ;  L.  Bep.  1  H.  L. 

222. 
169.  Add  a  note  of  Scrivener  y.  Pask,  L.  Bep.  1  G.  P.  715. 
183.  Note  (/),  add  i—Roes  r.  EeiaUs  Investment  Co.,  86  L.  J.  G.  54 ;  L.  Bep. 

8  Eq.  122 ;  Hallows  t.  Femie,  Weekly  Notes,  1867,  p.  53. 
198.  Note  (a),  add: — In  re  Overend,  Oumey,  and  Co.  {PeeVs  case).  Weekly 

Notes,  1867,  p.  58 ;  notes  of  cases,  1867,  p.  61. 
219.  Note  (ft),  for  "218  (/)  "  read  "217  (/)." 
238.  Note  (b),  add:— £r  j>.  Mattheuman,  36  L.  J.  C.  90. 
240.  Note  (a),  for  "  Sect.  II."  read  "  Sect.  III." 

260.  Add  a  note  of  IfArcy  y.  Tamair  and  CalUngton  Ry.  Co.,  36  L.  J.  Ex.  87. 
271.  Note  («>,  BAdi'.— Ireland  y.  Livingston,  L.  Bep.  2  Q.  B.  99  ;  36  L.  J.  Q. B. 

50;  Johnston  y.  Kershaw,  L.  Bep.  2  Ex.  82  ;  36  L.  J.  Ex.  44. 
274.  Note  (h),  and  284  {h),  sAdnSoward  y.  Sheward,  36  L.  J.  G.  P.  42. 
283.  Note  (a),  add  .-^Ellston  y.  Deacon,  L.  Bep.  2  G.  P.  20. 
298.  Note  (0),  add  -.—Gray  y.  Raper,  L.  Bep.  1  G.  P.  694. 
831.  Note  (ff),  add  t^ColeSy  y.  Coleby,  L.  Bep.  2  Eq.  803. 
884.  Note  (a),  add  :— 36  L.  J.  G.  114. 

358.  Note  (a),  add  i—LoUing  y.  JSvans,  Weekly  Notes,  1867,  p.  31. 
883.  Add  a  note  of  Williams  y.  Bayley,  35  L.  J .  G.  717  ;  L.  Bep.  1  H.  L.  200. 
392.  Add  a  note  of  Hornby  v.  Close,  Weekly  Notes,  1867,  p.  15. 
899.  Note  (c),  add  '.—  Williams  y.  JSaUy,  L.  Bep.  2  Eq.  781. 
899.  Note  (A),  add :— L.  Bep.  1  Diyorce  Ap.  63. 
408.  Note  (h),  and  404  (/),  add  i—DauyUsh  y.  TennerU,  86  L.  J.  Q.  B.  10 ; 

L.  Bep.  2  Q.  B.  49. 
415.  Note  (a),  416  {a),  and  417  (b),  add  :—Nohle  y.  Ward,  affirmed  on  appeal, 

notes  of  cases,  1867,  p.  64. 
423.  Note  (a),  add  -.—IHtddeU  y.  Simpson,  affirmed  on  appeal,  36  L.  J.  G.  70; 

L.  Bep.  2Gh.  Ap.  102. 
437.  Note  (^),  add  -.—Ireland  y.  Livingston,  L.  Bep.  2  Q.  B.  99 ;  36  L.  J.  Q. 

B.  50. 
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491.  Note  (a),  add :— See  CatteraU  ▼.  Hindle,  on  appeal,  Weekly  Notes,  1867, 

p.  58. 
491.  Note  (e),  add  i-^KiteUn  v.  Hawkins,  L.  Bep.  2  C.  P.  22. 
501.  Line 7,  for  "creditors"  read  "co-debtors." 

618.  Note  (rf),  add  :—Frith  t.  Qftppyt  L.  Rep.  2  C.  P.  32 ;  86  L.  J.  C.  P.  45. 
539.  Note  \e),  add  i—Maher  v.  ilfafttfr,  WeeUj  Notes,  1867,  p.  59. 
548.  Note  (e),  add : — Coope  y.  CretaweU,  rerersed  on  appeal^  36  L.  J.  O.  114. 
553.  Note  (e),  and  607  (0)t  add  : — Agra  and  Master nuin^ 8  Bank  ▼.  Leiffhion^ 

36  L.  J.  £x.  33 ;  L.  Bep.  2  £x.  56. 
571.  Note  (0),  add:--^oo<^tfr  t.   Greai  Western   By.  Cb.,  Weekly  Notes. 

1867.  p.  87. 
580.  Note  (/),  add : — See   Thompson  ▼.  Hudson,  on  appeal^  Weekly  Notes, 

1867,  p.  24. 
590.  Note  (0),  add  .^Page  v.  Cowasjee  EdMUee,  L.  Bep.  1  P.  C.  127. 
605.  Note  (a),  add : — Jeffryes  y.  Agra  and  Masterman*s  Bank,  35  L.  J.  C. 

686;  L.  Rep.2Eq.674. 
614.  Note  (a),  add  .—Pease  y.  Gloahec,  L.  Bep.  1  P.  C.  219. 

616.  Note  (0),  and  621  (c),  add : — Western  y.  Macdermot,  affirmed  on  appeal, 

36  L.  J.  0.  76  ;  L.  Bep.  2  Ch.  Ap.  72. 

617.  Note  {d\  add  .— Elliott  y.  Johnson,  36  L.  J.  Q.  B.  44. 
628.  Add  a  note  of  Hooper  y.  Clark,  Weekly  Notes,  1867,  p.  17. 
632.  Note  (a),  add  .—Poole  y.  Canning^  Weekly  Notes,  1867,  p.  44. 


THE   END. 


PBINTBD  BT  J.  B.  TATLOB  AITD  CO., 
LITTLE   QUBBV   8TSBBT,   LIirCOLir'B  IBB   VIBLDB. 


